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Thig iv an appeal against an ovder maue by Thecbalds, J.

beis

CiL January 45, 1990, py which he gought wo resolve issues

raised by the regpondent as Administrater of the Estate of ur

ey
W

late Robert Hesin larley., The deceased had dred on May 11,

ol e i} . - .

61, and che respondenc'®s appointwenc wes by Lecters of Aamin-

Lokt o Decamber 17, 190L. The wwoe points in the appeal

o

may be summariseC as follows:

Lo The learned triel judge did not ¢go
ar enough in the order and as a
result chere 1s (made) a shortconing
whwuh this court is asked to rectiry
Ly making the appropriate gruer; and

<. The order for costs ouw of the estate
L8 WIONY.

The respondent has cross—appealed ciuing several errors of law

5

and wrong exercise of discretion as followe

[
ag

L. For an Order thac the gsald Orcer be
set aside and that an Urder be wade
approving the invesutment of the

tata funu* Dy Lne R<>p0ndc t oas

i ’."U.t:.nL Cora-
;".:‘lulCu. and

Hucual oecurlty Buﬂk &ana
pany Limited, Bank oL J
Governieit Local Reg.Ls
approved;

(&
g

cered SUoCkK be

Respo ndent as Adimilnigtrator
i l D rey to invest the

py way of deposit with

pu\du comniercial banig and trustc
(,onpau.n. ¢s and other financial insti-
tukhions wiich Yl eld a nigher rate of
incerest than that whi would be
clhituined by way of ordinary Trustee
investmencs?
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3. That costs of the saia Application
and this bhppeal bv the R—?pcndent
e paid oul of toe Bstaie

AND TARE JOTICE that the grounds on
whiien the Respondent intends to rely arve
as followss

L. “hat the Learned Judgs erred as a
mactcer of law when he failled to
mane an Urder under Paragraph 1 of
the Oviqinauing Sumiaons as there was
'ﬂth ev;ucnce on whicihh vo found such
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the Leuarned Judgs ey
k of law when np ot
Agcion arnenaea vhe YLONATLING Sum-
mons ang purporten to nake an Ovdex
“hereon;

That vhe Learned Judge crred as a
matcer cf law when he failed to
exercise nig discretion and make an
Urder in accordance with Paragraph 2
of the Uriginacing SWLEIOAS;

“hat the Learned Judge erred as a
matiher of law when ne failed Lo pro-
perly exercise his judicial alscre-
“Lom in failiing to appreciace tnat
was to the advantage o* the Bene-
ieries as was clear from the
evigence before him to have the funas
vuuLcu wivii, amony ouherg, the Reg-
ondenc H

Yhat vhe Learned Judge erved as a
motter of law when ne a;ied [We)
CP&’““iQLe bh"” the G which he

gvantage of

€3 : [

ves increased aam*nfs?ratlon

15€e8 aind consequencly wreduced
aums which the beneiiciaries

would receives;

Yhat the Learhed Judge faliled to
appreciace that having regard o
nig Crdexi made undew Pguugraph i
of the Originaiing Summons and
purportcing co make che Order as he
did under Paragraph 3 as being in
the azdaministracion of the estate
was confused as there could be no
PLoflis to be accounted Lor but
only income from the deposits;

That the tocality of the Cuder nade
the Learned Judye was not in the
besi dnterest of the | ficiaries
an . indicated that the
Learned Judge failed o exercise
o8 Gisceretion on hne well estca-
hed judicial prainciples that
digcretioinl should be exerciged
pest interest o0f the

<y

5}

LAt was the

Beneliciarvies and made an Oider
wiiiech was to thelr disady ace s

Learned Judge exred wihen
Lo appreciate that depo-
woney with a Bank or Trust
Company is not considered oy
reeniea to be an investcmant for the
purpocsen of the Application of the

equity principal (sic) of a conflict of

interest and furcher erved when he
amendged the Originating Surmons

and made the Order thereon pursuanc
to his amendment;
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"9, That the Learned Judge erred as a
maciter of law when he held that
chiere was nocv ample evidence before
him to make an Order under Para-
graph 1 of the Originating Summons
a8 at no time during che hearing
did he so indicate so as to give
Ccunsel an opportunity of dealing
with same, and further, as no point

. was raised in uhis regard by the
<4) Appellants;

i, That the Learned Judge erred as a
natter of law when he mrade the
Cuder as he dia under Paragraph 3
of the Originating Summons in res-
pect oif the rendering of guarterly
accounts, &s no submission was
made to him in this regard nor was
any opportunity given to Counsel
o deal with same, and uvihie Judge
on nis own volition made the said
Jrder.”

Resort to the court became necessary because the respon-
(;J dent had involved the Estate Funds in transactions outside
prescribed Trustee investnents. Section 3 of the Trustee Act
{the Act) specifies those invesiments thus:

"A trustee may, unless expressly forbia-
den by ithe instrument (if any) creating
thie uirust, invest any trust funds in
lils hands, whether at the time in a
state of investment or not, in manner
following, that is to say-

(a) in any investment authorized
. by any Act of Parliament of
( ; tine United Kingdcn;

—
o
S

in any securities, the inte-

resc of which i3 for the
cime gyaranteed by any enact-
nentc of this Island or the
Government of whiig fsland;
{¢) on real securicies in tcthis
8 d
and may also from time to Cime vary
any such iunvesutment,®
By section 41 of the Act, a urustec ig av liberty vo apply to
AY
<;J the court for an cpiion, advice ox direciion on any guestion
respecting the nanagement or adminiscration of the Trusc.
Hence a trustee in che position of che Adwinistrator is euabled
to seek the court's ganccion foxr nis acts. Accordingly, the
respondent brougni tche Originaving Summons in which the

following relzeis were sought:
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"l. ‘Thnat the invesutment ofi Hgtate Funds
oy the Plaintifi as 41‘11.:..-\.1‘1""».?\_1_&\-01.
Ly way ©f depousic with &g
Ly Merchiant Bank ana
painy Limited, Bank or Janmanci
in Government of Jamaicu local
fegigtered sStocik be approveds;

e

¢ che Plaintifr as Adninistrator
of the abovenamed Rovert ilesta Marley,
Deceased may be at liberty to invest
Boiate Funds by way of deposit with-
in xveputaple Commerczal Banks and

suast Companies snd otaeyr Financial
Inotitutions wiich yvield & highew
zate of inveresit whan what wnicn
wsulw pe cetailned oy way of ovdinary
..... TUSLee Lnvestmency

as may be necessary;

Roberv RHegta lMarley, deceased;

provigion may be made ror the
couts of this Application.”

SUNIAONS was suppocited by vhe affidavit of

George Louwis bBvles gated 29%chh February, 1908, which states

follow

TAT my true place ¢f abode 1s ac
icpeirela Avenue Ln the P(f&uh of
Auarew, iy postal addr
Office Box G2, m1nm«;ou Post
ana Ioam Managing Do
" Qm.,UR””l MERCHANT L_%[nm
TRUSBY COMPANY LIMivwBD (nereinaicer
Cailed tne Trustc Company®

o gt
ca Lo

dUHOURABLE
LEY ., O.b. (hereinatfie; .
cay of

P A
& o Phissd Cn

L

Dageared® ) aled on the Ll**

J 29631, Letvers of Admiaistra
L LS escate wey nted B the
Thu$_au@mnycma '

je Desnoes by :
Couvrye on the 17un day oi ﬂecemberg
190y, Bouh Ritve Harley ana I Y
: 23 osre 1o longer AdmInisTlators
case of Mys., harlev on the
Lhat she has Lo acgount to the
for funds coming to ner hands
sang Lo the estate and lir. George
Desnoeu on the ground of ili-nealith,

LOl

-

ge

the course of adminis-
bt tne esuate, Laxg

)
s

[y u LA
mon-g
firom “*m sale of che Dece
reCcordings and nusical works ave
received by the Trust Company. I exii-
LT nereto narked “A“p a Ucheaule
invasviaents deposived py Lhe Trusu
Company on behalf of the ecgiat 3
Ocrober, 1987,

i
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as the estate L5 an intestate
@ Investients should be i accordance
i Tructee Investilencs.

Yrugcee Invescmencs Oh¢y yieia Li
percane per annum as chey have 1o be
placed in Government LtoCks Or 10 Loyt
gages of real estave,

investments fzom io PO&H sea Conuner—
cial Bankg and inscivucions viela appro-
Rimacely 15 To 16 percent peul annum,

‘,_1

5. THAT it is in the besc interests of
tihe escate ©o optain the best vield on
invesuienc £or the venefit of the esgcace
and vhe beneficiarvies,

t. THAT cnhe applicanc nerein, kUTUAL
5 'Y MERCHANT SANK ALD WRUST COb-
v S EL

HITED seeks thne appnjv«i cf tne
Coure o invege che escave's funds with
Comniercial Banxg and Junsutitutions so
ity chie west vate of in g
obtained for the estave.

ey
f?:
@
L:
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Q
e
]
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This affidavii was later amplified by another cated
30th Nevember, 1959, which sougnu o meat objections which

@

been raised percaining to the rate of inverest paid by tie

)

regpondent. “here is no ocher evidence in the record. The
court rade che Lolowing orcer:

B1l. THAY there will be an Ordeyr in
terms of the Originating Sunmons
Guatet 3rd March, 1988 with the
deletion or paragrapn i of the
Suarmons whoach reads as follows:

‘1. 7That the investrnient of Bstace
Funas py the Plainclif as
Adminiscrator by way cf depo-
81t wich Mutual security ber-
chiant Bank and Trugt Company
Limiced, Baink oi dd”uJ(d and
in Government o Jamalce
ilocal LeUlSLLTLQ BLoCh
approved,

2. 3P there will pe an
sme of Paragrapihn 2
ghnatillg Sunmong wich toe aMJ*«
cion of the wowds ‘oitner i

1ﬂ Plaincitff' av tne end of the
cxnfeh line of Pavag: - of the
Sumimons so© thav sale 1 reaa
20 rollowss

o4

<. That the Plaintiff as Awmi-
niscracor of the aosovenamed
ROBERT HESTA HMARLEY, deceased
mnay be at LLJ“L&Y Lo oinvest
funus Ly way ox KL )
reputable lommerc Banks
and Trust Companys and other

nad
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Fina

ncial insvitutions

oiheyr than

che Plaintifi wihicn y.eld & nigher

rate of
nary rruscee

3. T“ﬁﬁ the costs of
5 D ,

nk L N
T N
I L n.l e X

4, Quarterly i
wne Plainua
ending from cne

H, {:

ent
Gerived therefrom
For

remian

Phe

“Tie learned judge having proper

that the i nv&,

dent
under

astace,

dent to account for its

thne dace it Yirst made the

The oral Judgmentc

almost exciusively wich the guescion of

noc really a finding by tne couru &:
summons and the

the invesutnencs are noc wivhin che

ments by trustees

gsought. Lf che court gealc with
prayed Ly e responceni it 18 not
the judgument,

The recoird discloses that at
broughc nine of the
the nearing of the ayopeal four were

Py

in misericordia by cue

have ready noneys <o neev, on & Rnontiily basis,

for the malinvenance or thne infanvs and

’

expenses wni it

the funds were invested ain Truscee

iiverest
would e obuained DY

the Owi
de”

TULE Co De
£t co each Defencant week-
lse ¥
aving full parciculacs
invesoment ana che
SuCn
the account coi each
appropriate charges Iow
graticn and other

Lo appeal, .

o8t Llamk of the appeal complalins

delivered is a nriel

supporting affidavit., 4t is
preg

why the approval of the

Uwelve beneiiciar

respondent is that

would be voth difficult and costly

Invaosanens,

Lhae whion
way oi ordi-

LhEn

{nvestment, ’

Ginatiilg

be paid out of
cos andg Client
Qi TO CosSts.

"ubﬂitttd oy

"t

|y, 1499u
i each cur-
WROLives

pirofits to pe
refendanc

COIma. s -

it}

tiate

}-,l

y founu

‘men*“ nng »; whe W*“pOﬂ“

the ldw and that any p¢uzﬁug made
should enure to the benefii of
erved in not ordering

the

ihe vespon-
investmencs L[iom
invegcmeni, ”

one and deals

gelf-dealing which is
ince v is pacent from the
pirecrsely because

cxoibed ambit of invesie

L

court nad to be

che exce Ill,u.u_lllg circumnstances

apparenc from tihe record of

Lime the summons was

R SN
(WSS

Les were infants and at
5011l infancs The plea

it was necessary to
itne reguirenents
tO meer ocher recurcing

o da oif

Hence ithe need




C -G

to place money on deposiv with itself which vieldeu a higher
rate of interest than Yruscee I{nvescmencs which y.eld only
11% per annum. Furiner, the responden. pleaded, the invesgi-
ments which had been made both py deposit with itself and
other commercial banks were in the vest interest of the estate
C;) because of the hrigher interest received.

A seconu <consideration is the nacure of the Zstate Fund,
it consists of large sums of roneys procuced from royalties
earned from tihne sale of the deceased's recordings and nusacal

P

works. The investments disclosed are as follows:

TAmncunt Date of finere invested interest Date fox Mavarsity
investment Rate Payment ot Date
N intcerest
e S . e
S 2u4,T725.00  L.11.86 Mutual Security 16.350% puarcverly 1.11.87

Hexchant Bank &
Trust Co. Ltd.

TG,500.00 17.1%Z.00 ~do- 12.45% = o= 17.12.8
G40,948.00 19.2.67 Q- 15.75% ~d G~ 19.2.08
1561,576.20 15.5.07 ~do- 16.75% On macuricy 15.11.87

5,000,000 2.6.087 o 15.50% guarterly 2.0.68
5,020,0060.086 B.6.57 Bank of Jamaica 17.50% On maturit 7.12.87
) o
= 519,000,680 23.7.87 Mutual Security 1id.00% On maturity 23.1.68
Merchanc Bank &
Trust Co., Ltd.

9¢,500.00 ©.9.87 = Qo= Lo.75% -do- 5.3.68

156,000,000 10.8.87 (1O~ 15.75% QO +0.8.68
$62,000.00 16.9.87 pank of Jamaica 10.00% Un maturicy 9.1&8.87.°

in addition, there arve accounts in tihe names of each infent in
the amount or $325,000 with interest raite at 10.75% payable

<w> monthly. These accounts ave one-year deposics with the respon-
dent and were due for maturity on 3Utn September, 1558, Addi-
tionally, the account of Karen reflects an amount of 535,400
with interest at the rate of 16.50% payable on maturity
(8th Decenmber, 1987) and the accounct of Damian has two further
cieditsz $4,000 Government of Jamaica 15% Local Registered

Stock due for redemption the istc April, 1991, and $585,840
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Government of Jamaica 1i% Local Registered Stock due for redemp-

tion on lst iay. 1999, investhencs were,

therefore, as follows:

Wrih che respondent $6,405,449

With the Bank of Janaica 5,500,000

Local Reygistered Stock 22,000

interest rates paid by othexr panlis were puv before the
courit. They dc nci appear co have peen vefeirred Lo and could

be but or litcle use for want of parvioularg as ©o whouncs and

vhe perrods foxr wiich the deposits bad o be nelu. Howevel,

a table of compossve vacves furnished by the respondent was more

enlighcening:

AMGUWE OF  YEAR HiCGH

INVESTMENT

w COMPANY

JCB Trust & Merchan 51,000,000 1587 15.50% 16%
Bank Lud, . 900 14% 18%

CiBC Trust Ja. Led, 560,000 14% 15.50%
and over ‘% 1¢%
Bank of Wova Scocia 5CU,u0 1937 l4és 15%
Trust Co. Lued, and over 1563 14% 1c%
WCB Hortgage & 590,500 19e7 15% 16.5U%
Trust Co. Lued, &Y over 15868 153% 1i5.25%

Mutual sSecuxz. 560,000 1587 15.75% 16.25%
Merchnant & T : and over 1L9BE 16 7.50%
Lta, (Marley Escavej; e e !

What do ciwese Ligures showry Thaw fou 1987 che low nwate

paid by the respondent was the haghest of the five banks in

fguestion, Furchel, chac Loy thac sane year the respondenc's

High Rate compaircd Yavourably with vae High Rates of chree of

the other banis while for 1986 it paxrd nighest rate of

i7.50% for a similar anount QL £500,000 being lower only by

cne half percent chan tue eighceen percent which JCB paid for

a deposit twice a3 lairge., These wouls ke investments iun the
same category &8 Lnvestmencs with tihe respondent, viz, noi-

tiustee investnents, Tihe trustee investhents are shown o

give a return oL eleven percent. So clearly the rate paid

by the responueni ou the infants' accounts was becter by 5.75%

and on the ptheys ueposits by 4% -~ 5.72%. 1IN noney terms
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chere is a clear advantage to the weneficliaries. The big ques-

©ion, therefore, is whether theve are any exceptional circum-

gtances which can excuse the vespondent for having made ithe
invescments in guescion., In this regard, a fact of no litile
significance is that in his submissions vefore us Mr. Hyluon
conceded the validarty of the respondent's need to have ready
noneys o meet the maintenance requirenentcs of the infancs.
But even sc¢, there was no guiaance from the court which might
have been done under the ctihird relief scught on the Sumnons as
TO how that wveed should be met nor did Mr. Hylton, while vigo-
rously opposing self-dealing by the cespondent, nave any prac-
tical suggestions o The mavter.

The ravionale of che learned vrial juage's decision

I have considered the Plaincifi's Attor-
ney's subnissions that tiis rule i1s not
inflexible, The excepitiocus cited by
him do not fall within the scope of

this case,

The principle is desighed to avoid argu-
ment or the possibility of argument
arising over incerest rates paid to
veneficiaries, OOne has to bear in mind
that the trust company's duties or busi-
ness Lnvolives vecelving vrusit funds in
ordev o re-~invegt them. I the case

Or customers wnose patronage 15 invaited
by advertisemencs, they are bound by
tne t.Lust company's rates, as oifered.
Yor example if 19% is oifered by aaver-
tisements the ont expecied by the cus-
Lomer 18 19%. Yhey {(the CuTORESs )

have 10 business oy interxest in wnat
che trust company woes with theilr money.

However in the case of a wyrust company
appoincea py the court pax larly

where infants are concernced different
congideravions apply. The xule 18 that
whenever a tiust compezny holds capitcal

oin trust for beneficiaries LT 1s accouni-
able to the peneficraries for all the
profits made out of the capital vested

in the company.

There ie no suggestion nint or possibi-
lity that the principle is based on ais-
honesty vr misuse of crusht funds. The
principlie is to avoid arguments over
interes: rates offered. In chese cir-
cumscances, a ctrusiee ougnb never Lo
invest vrust funds in its own compainy
unless done with the acguiescence ana




“approval of peneficiaries and at highex
races or on better terms than those
avaiieble elsewhere,”

The contention of cihie appellantcs under consideration
interpreits the learned trial judge's declision as reflecting a
cotal discountenancing of seli-dealing: hence the complaint of

(;/ ervoxr by cthe learned trial judge and Lhe prayer for the order

a
o

Wy miy

- The Respondent wivhin thiirty days
submit returns to each Appellant, giviug
full particulars of each investment and
the profics aerived therefrom with
effece from Wovember 1, L9335, such pro-~
£ics to be for the accounit of each
appeilant less appiopiriace charges for
COMMLIE8LoNs, remuneracion and other
enpenses;

4. The Appellanvs be ax liberity to
apply ©o the Regisirar for an enguiry
- into such accouncs;

5. %Yhe Respondent perso na**y pay tie
coses or the application, ordey and

Liis &pledlg without recourse to vhe
funds income or assets of the Estate
of Ropert desta Marley.”

Autnoriiy cived for these cleims are scatements in che judgmenc

of Harman, J, in Re Waterman®'s Will Trusits (19Y52) 2 Chi. D. 1055

at levcers ¢ and Gg

1055¢: " say o must assume that, but £ do nou

Zorget that a paid trustee is expected

(H; €O cxercise a higher standard of dili-~
— gence and xnowleage than an unpasd

vruswee, and that & banl which aavei-
tise 1tself levgely in tne public press
ag taking charge of adminigceration is
under o special duvy.”

1655G:s "I want Lo make iv clear chal I am
only dealing with a very narrow maitce
anc iat is not whether cais was a
pLoper invegtient of Trusst noney - it
is goncedea that ic was aot.  am not
deciding that a bank can ever investc
money, asswaing that it is iluvestment
of woney to put it on depoziit, by depo-

N Sriang =t with itself. 1§ am merely
</J deallng witn moneys which [ assume are

moneys which woula not have been
invesied vy « prudent trusitee ”

That case baa Lo o wicth a trustee bank depositing the
bulk of the trusit funds with ivself ait & very iow rate of
interest kut uypon inguiry it resulced tvhat tiough the esitate

had zuffered the manner in which zhe fund

~

s had been nandled
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was permissible under the trust instrument. At page 10553
Harman, J, after seitting out the facts of the case, said:

"In tnose circumstances the bank, through
1ts manager at Brighion, who was in
charge of this admianistration, filed an
affidaviv explaining, or seeking t
explain, why, over this long period, no
investment nad oeen made. in the upshot
1o peneficiary before me desired to
atcack the bank on the basis that there
was a breach of trusi in failing so to
invest, and it seemed to me lmpossible,
on an administration suic gtarted, not
by wyic, but by summons, o charge these
trustees witcth wilful default as woulad
iave been necessary to ralse the gues-~
tion of breach of trust. ¥ must, there-
fore, assume, in spite of all appearance,
that there was nothing more han such a
want of judgment shown as che courc
would excuse.”

L accept iHr, Henrigues' submission uchaw this case 1s irrelevant
Lo the appellantus' case,

i ayree that in deciding as he aid the learned trial
judge was in exror but not the error claimea by the appellants.
Ratner the exror results from a failure tc apply the principle
which he enunc.ated:

"in these circumstances, a trustee ought
neveyr to invest tCrust runds in its own
company utnliess done with che acguieg~
cence ancd approval of beneficiaries and
at higher rates oxr on petter terms than
chiogse available elsewhere.®
But before examining this aspect of cthe case, it 1s percinent

1o note what Mr. Henrvigues submicied, chat the wespondent 1is

not here angwerinyg to any chavge of bieach of trust which coula

Not arise on an originating sunmons since such charges musc Le
parcicularisea o enable the trustee o plead to them. See

that

,.:
uf}

Waterman's Will Trusits (supra) ac 1055 pe:x Harman, J. I

had peen done, he submicted, the respondent would have been
able to plead acguiescence, the very exonerating factox
instanced by the learaned trial judge.

¥ return now t¢ aeal with the error igentified.
Mr. Henrigues informec. the court that each beneficiary is
supplied with an annual statement which would disclose the

nature and location of the investmenits., No objection was
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ever raised regarding the deposits in guestion., Then, there

o

are exhibited o thie second affidavice of George Lours Byles

two docunenits {exhibivs "D% & Y"EY)} wnich must have been over-

looked or ucheir significance noc fully appreciated. BExhibitc "DHY,

beaving dates Sepuenbsr 16, 1987, Sepvember 21, 1987 and
Qceober 7, 1987, 18 a record oi conversations with

Mrs, Cinay Tavares-Finson, the legal gueaxdian of Damian, who
sought to ascercain the possibility of the trustee payihyg to
iler the sum of $1535,000 standing in Damian's nawme, On veing
aaviseq that tiav money could not be released uncil Damian wa
eigiiceen years of age put that the income could be paru ouc
she proceeded tc open an acgount with che respondent bank and
supplied the account number so that the income could be lodged
thereco., A&As fac as she is concerned che question of acyuies-
cence is beyond dispute, Exhibit "EY vefiects the events at

& neecinyg on Octol

27, 1987, attended by G, Louls Byles and
Mrs., Blaine wWarte, Mr. Melvin Carey, repregenting the respon-

Gent, Mr, Relda Bingyham, repyr

®

senting Hughes, Hubbara and Reid,
My, Peter Millingen, kir. Denala Chin See, Mr. Douglas Brandon,
ir. R. Henriques, Miss Pauline Findlay, attorney-at~law aind

s\

Miss Cedella Marley. Item L{b) on the agenda was "investments

of funds held for children". 7The yeCcora reacs:

00

Tiris matter was discussed and Mrs. Waice
gave the meetainwy partviculars of the
invesuments held and it was agreed that
for the Cilme being investmenits i certl-
frcates of deposit should centinue as
whey produced a higner yield and more
flexinility for tne use of uihe funds,
but furuner consideration slhoula be
given to the matter laver on.”

To wy mind, this is unconcroverted evidence which decisively
settles the guestion of acguiescence iiy favour of the respon-

éent. it is5 manifest, thereiore, chat the basis for approval

A

of the trustee's conduct has been escablished. In my opinion,

then, che responde L8 correct in ity complaint about the

learned trial judge's decision on the inadequacy of evidence

the moreso that that issue was never raised so as to allow for

ampler treatment,

P




Tnere are certain pecullarivies in the order made which
give rise to the several grounds of appeal in the respondent's
cross—appeal:

L. on Df investmencs in kMutual

nxe i

Secu 1ity erchanc Bank & Yruse Co.
from che nonmﬁruSLee investnencs
hich were approved.

L. Tacit approval of suci investuents
petween L96% and 25.1.90

Ja Tfe crdering or Quarverly Reuurus
reflecting profics,

4. Amencment Or che COriginaiing SUmMonE.
As vo (i) tie craminavion of tvhe evidence regarding cthe depo-
silte made with Mutual Securivy Mercnant Bank and Trust.Company
Limited discloses a judicious husbanding of the funds wnicn
can only redound to che credzt of iLie vrugcvee wno has clearly
actea with due regard to the best interest of the beneficiarie
with their acquiescence paying the while a rate which was

)

liagher than che rates obtainakle from Trustee investmencs and

Ligher,toou, than ithe raves paid by the other commercial insti-

wutions with wi

P

ich the court has approved investment of the
Bstate Funds. fThere is no apparent justiiication for the
exclusion oif tie yespondent from tine approved commercial ing
tutions wnen, i addition to meeviny the criteria staced by
the learned trial juuge, the respondent gave added conces-
sionsg, viz:

(a} lo penalvies for the encashment or
Geposits prioy Lo maturity dates

which normally acviract penalties
Detveen L% anda 4%; and

WO Anteres t was payapkle on over-
dratft balances on accounus which
ig MOLMQLxY in the regiocn of 19%.
Then, there is the responsibility alreaciy veferred to, of
finding rnoneys on . nonthly basis for the maintenance of the
infant beneficiaries,

Had there becn a lack of competence on the part oif the
persons who, in my toinion, have been shown to have acquiesced
then the strict prisciple enunciaced by Viscount Dunedin in

Wright v. Morgan (1¢26) A.C. 788 at 797 would appiy:

K!Z
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weuld be proficless co guote the many
gex which have risen ©o Lilustrace the
doch,ine They may all be referrved co
the seame root idea, that eguity will not
allow & person, who 18 in a position of
CIUST, Lo carry out & transaciion where
there is @ conflict between his duty and
his interest,

.L!
Cas

However, it i1z my view that the rfacts assuage the severity of
this rule., Relevant to this conciusion is the evidence showing

acquiescence which would preclude the beneficiaries fromn

challenging whsai had been done. See in re Thompson's Settle-

ment {1985) i Ch. Y99 per Vinelott, J. at page 115:

The transaction cannou scand if challengea
by a beneficiary...”

Accoraingly, the conauct of vhe respondentc, though not

initially undectaken with the approval of the beneficiaries,

ez

a8 been ravifiled by them and recourse vo the court may be
seen as an efforv o put the matter beyond doubi.

The order made on 25th January, 1990, refusing a con-
cinuance of invescmenus with the respondent, tacicly endorsed
guch ilnvegtmenis o8 had been made becween 19¥6 and 25th January,
1998, and alchough the evidence of acguicscence appears to nave
been overlooked,; approval of such invesitments woula reflect a
piroper exercise of che learned trial judge's discretvion., The
refusal to coutinue those investmenus wiere no impropriety
nas been shown presenvs a difficuliy, the answer to which is
Nnot appacent.

Tne ordering of the Quarterly Rehurns reflecting profivs
was obvicusly done by the learned trial judge suo moto without
tha .parties having been given an opporitunily to express their
views. The respendent complains that this step taken by the
learned trial judge involves not oniy the amending of the
Originating Summons with which I will deal later but, as well,
the imposition of an aaditcional burden on the estate fund,
which is certainly rout in the interes: of the beneficiaries,
and also an erroxr ir thinking tanat the trustee can be made To

account for boih income and profits
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Regaruing the last poini, it nmusc e borne in mind tha

s

chere 1s no congideracion here of any breach of trust. Accord-
ingly, the rules relaving thereto are not relevant. Furcher,
it is patentc from the nature of the cransaction thai what is
involved are deposits producing interest whicn is already dis-
clesed in  the annual statements of account about which there
have been no complariis.

Concerning the guarterly ceturns, it iz agreed becween
the parties tiac the court was not reguesced co make any such
ordery thnat tho cosus of providing sucin vetvurns would be a
drain on tne astate funds and, conseguencly, the incerestc of Lhe
beneficiaries would nouv thereby be servec; that iv would be
impraccicable, having regard to the dispersal of the invest-
ments and the varying banking calendars of the various banks,
to comply with such an oxder and, finally, that they are nou
necessary. ‘There is no need o say anyihing more con chac
agspect of the nmatiter,

Apart fyom che guestion of costs which was raised by
cie appellants, the only matters vemaining for consideratcion

exe as reflected in ground § of the recpondent's grounds of

e
33

appeal, one oif wnich matier v peculiarity referred

to above, viz., the anenaing of

s
ri
i
(07
c

Originacing Summons. The
ground of appeal zeads:

“{gj PThat the Learned Judge evrred when

he railea to appreciate chay depositing
money with a Bank oxr Trusc ”ompan] is

not considered or deemed co pe an
investment for the purposes ci the
Application of che eguity principal (sic) of
a conflich of interest and fuzther

erred when he amended the Originating
Summons and made the Ordern thereon

pursuant to his amendmenc.”

The other matter complained of is the status of tne
depositits, consideration of which to my mind is purely of
academic interest. My, Henrigues submitted that the
Geposics in guestion are not investments SUCh as co attract
the applicetion of the eguity principle of conflict of

interxest. 'rue Li is that there are occasions when deposits
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GO NOoL rank as investments. BSuch a5 the case when the depogits

ks
are made while the urustee is seelking iunvestments., See Price v.
Bewton (1905} 2 Ch. 35, But that is clearxrly not the case here.
It appears sufficzencly clear from the evidence presented that
ne furcher invesguments were concemplaced beyond the deposits

in guestion and that it 18 the incerest fyrom those deposics
which were pbeing primarily utilized fox the maintenance of the
infant beneiiciavies. Wnere there are deposits with the
respondent nank it is obvious chav conflict of interest coulad
possiply avise in dcetermining the rates to be paid as against
rates which the bank needs to make in its own intcterest and it

is only because the respondent has shcown from the races of
interest paida and the securing cof the acguiescence of the
beneficiaries utihat it was careful to act justly in the circum-
stances why L am of the view thacv it has escaped the rule

against self-dealzng. But at any rate, ii seems LO me To be

too late in the day for the respondent Lo guestion the stacus
of tne depositcs when the matter came beiore tne court at its

2

instance with vhe ueposits des)

nated as "investments by way

=
(o]

of deposits®. I such a subnission were to succeed then such
a volte face would render the whole proceedings an exercise in
futilivy and would Justify visitinyg the respondent personally
with the costs of the proceedings. Buc I hesitate to attribute
such intentions o the wrespondent. Rather iv scems to me that
in the effort to amninilate the cifending order this subnission,
unworthy I soould chink of counsel, appeared atiractive enouyli
to be included ia his weaponry without the danger of it exploding
in his own armnoury being appreciated. Ii i3 relevant to note
that in the definition of investments, cited eavlier, there 13
included:
“{&) any znvestment autnorised by any

Act of Parliament of the United

Kingdom. "
By the Trustee Investments Act, 1961, {an Act of Parliament

of the United XKingdom) deposits in the Hational Savings Bank
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are permitced as crustee investments. Therefore, the idea of
investments by way of deposit is not novel.
The guestion of cine amending of the Originating Swwmnons
py the leavxned wuwrial judge, implicit in the making of orders

not sought in che summons, need not occupy much times Order

T/1-7/1¢ of the 198§ White Book, reflecting earlier provisions,

permit considerable freedom of amendnen: before a final order

is made thereon. But arfter such an order the summons is notc

kept alive unless the order so provides, for example, by standing

cver with libesrty to vesctore some guescion raised or relief

prayed thereby. Sce Re Pattman's Will Trusts (19%65) L W.L.R.

7283 (1965 2 All E.R., 191. Implicit in this provision is the

fact thac the guestions raised in tne Originating Summons axe

the only ones which the court hearing the matter can competently

deal with. And even though it¢ is thought that in i1tvs inherenc

Jurisdiction the court may amend the Urigimating summons (See

Punton vs. Ministiy of Pensjions {1963] 1 W.L.R. 1i86; {19631}

E

i i

i All B.®, 275) it wceuld be eminently unfair foxr tne court to
proceed, in any event where new i1ssues are involved, to act
upon such amendment without hearine the parties thereon,

The impugned ordes appears to owe its genesis to such an exex-

¢ise of inherent jurisdiction by the court of which the parties

were ignorant., For that reason alone it should not be allowed

to stand.

The final consideracviocn concerns the gquestion of costs.
in opposition to the oraer of the couryn that:

"the costs of the Originating Summons and
thig order be paid oui of the Estate on
a Solicivor and Client basis.®

the appellants pray that:

"the respcndent perconally pay the costs
of the application order aad this appeal,
without recourse to tine funds, income or
asselts of the Estate of Robert Nesua
Marley.”

On the otiher hand, th: prayer of the respondeni iss
"that costs of the said application and

this appeal by the respondent be paid
out of ithe Estate.”
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The contention of the appellanis is based on the allega-
tion that the learned trial judge properly founa that the
investments made by the respondent were improper and not per-
mitted under tihe law and that he erred, in those circumstances,
in ordering that the estate pbear the cost of the action, I
have a difficuliy with that contention when it is borne in

mind that the very investmznis which have been labelled imper—

missible, with the exception of investmencs with the respondent,

which were all non-trustee investwenis nave been authorized to
continue by the order of the courit. Obviously, the appellants
have lost sight of the fact that the investments with the res-
pondent, wiicn tiie court did noc approve, are not the only
investments which necessicatved the suit., But that is not all.
The courc must opdviously have been sacisfied that the non-
trustee investiments made by the respondent which the court has
adopted and autnorized to continue are in the best interests
of the estate. The evidence in that regard is uncontioverted.
How then in those circumstances could the respondent be
expected to personally absorp the cost of enhancing the value
of the estate?
Section 47(1l) of the Judicaturs (Supreme Court) Act

provides (so far as is material) that:

“In the absence of express provision to

the contrary the costs of and incident

TO every proceeding in the Supirene

Court shall be in the discretion of

tihe court, but nothing herein contained

shall deprive a trusitee... of any right

to costs cut of a particular estate ox

fund o which he would be entitlea

according to the rules acted upon 1in

a Court of Equity berore che commence-

ment of this Act.”
The basic principle, therefore, is that except in cases where
Court of Equity woul: disallow a trustee his costs he is
entitled to have tnhcs» costs borne by the estate. Several
cases relating to thu award of costs in cases ot breach of
trust by trustees wer: submitted by the appellants as intended
guide to the court's uecision but for obvious reasons they

must be regarded as unhelpful since breach of trust is not
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involved in tie present considerations,

in 4 Halsbuxy's Laws of BEngland Vol. 48 av pavagrapn 783
the liability of trustees for costs is dealt with as follows:

"Liability of trustee for costs. A trus-
tee will noc be allowed to charge
against the trust property the costs of
unucceusary proceedings MHoxrris v Norris
(1765) 1 Cox EY Cas 183 or or elaborate
pioceecings where ne mignt have obrained
his okject by a simpier and less expen-
sive procedure Thomas v Walker (1854)

lv Beav b41. Accordingly, where a irus-
tee iﬂﬁu;s or by his conduct occasions
excessl unnecessary costs in respect
of th~ Lrust estate; he us Geprived of
his costs Re Rnight’s Will {1884} 46 Ch

D J4, ChA and may pe nelu personually lia-
Lle wo pay tile coscs Of the proceedings
so far as ctney are excussive O¥ unneces-

sary Campbell v Campbell (1337} 24 My &

£

5. Ccunsel's opinion does nou
alwzys and necessarily jusuify & truscee

in oringing or derending an mLLlOW
Devey v Thornton (1ubHl) 9
“34, per Turner V-C.

Wihere a trusvee instituces or cefends
pvoceau ings in order ©o have a point
selating o his private interest deci-
ded ac che expense of the trust estcate,
e will be ordered to pay the costs of
them Henley v Phillips (1740) 2 Atk <48,

‘The costs of legal proceedings occa-
sioned by che misconduct of a trustee
are in the discretion of the court,
wiich will generally order the trustee
o pay them Dawson v Parrot (1791} 3
Bro CC £36.°

Even on the basis of the decision of the court below in
excluding cne vespondent from amonyg tie commercial institutions
in whicn the @state Funds may be invesited (which decislion has

been shown to have been in error) wnile cthexwise approving the

the proceedings weile unnecessary or elaborate or that unnecessary
costs have peel incurred by the respondent so as to deprive the
respondent of tihe right vo have the costs borne by the estate.
Examples of cases where a trustee in a case not involving a
breach of trust was deprivea of his costs will sufrice to con-

firm the view herein expressed:
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"Re Chapman. Freeman v. Parker (1895-9)
All E.R. Rep, 1013

in this case a truscee who was held to
have acted unreasonably in refusing to
accept evidence of idenuity wliich should
have satisfiea a reasonable person was
held personally lianie for the costs of
- the aciion which his conduct necessi-
(;) cated,”

"In Re Xnox's Prusts (1895) 2 Ch., 483:

Trustees who held a residuary estate
upon trust, in events which had hap-
penea, ©o divide the same amongst ithree
sets of beneficiaries, were reguested
in writing by all such beneficiaries to
transfer to them the various funds of
which the residue consisted according
to an arrangement wihich they haa eintered
into., It appeared that chere was suffi-
cient cash in the hands of the trustees
(gw <O pay any outstanding costs which they
,/ might have to pay, but one of the two
trustees refused to transiexr for
twency~-eight days after the reguest,

The Court of Appeal dismissed his appeal
against the aecision of the court order-
Lilg hiim to pay the cosis because of his

obsitinacy, there being no justificacion

for his retfusal.”

Final reference is to Buckton v. Buckion {1907; 2 Ch. 406 in

which to facilitate the determination of the guestion of costs
P in cases involving trustees Kekewicii, J. classified the cases
thuss

1. Cases brought by trustecs asking the
court to consitrue the instrument of
trustc £or their guidance and in order
Ly ascertain the interests of the
beneficiaries or else o ask to have
some guestion determined whicli has
arizsen ain the administration of the
trusts,

™

Cases brought not by trustees but by
zome beneficiaries as & matter of
convenience seeking the resolution
<j\ of some difficulty of coasciucction

oir administracion which woula have
juscified an applicatcion by the
trustees. This class diffexrs in
form but notv in substance from the
first.

3. This class differs in form and sub-
stance from the first, and in sub-
stance, though not in f£orm, from
the second. iInto this ciass fall
appiications brought by a benefi-
ciary who makes a clawm adverse to
other benetficiaries and really takes
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advantage of the convenient procedure
Ly originating sunmons ©o get a gues-
L0 devermined whicn nuv for this
procedure would be commenced by and
woula stractly fall within the des-~
cription of litvigation,

The third clases is really adverse litigation inasmucih

ag the issuce befowe the courv is a decermination of rights

petween adverse litvigants and iLiae rule as to costs is thac the
unsuccesstul parcy peys the coscs. However, Kekewich, J. con-

cluced tnat in cascs falling uncer (L) and (2) (supra) costo

are necessarily sncurred for the benefit of the estate and ave

Lo be taxed on o soliciior and ¢lienc vasis ana paid ouc of
the estate. 1 my opinion, uwie instant case falls within the

firse class eand accovdingly, the costs are vo be dealt with

Conclusion

The appead s dismissed and, save for the order as 1o
costs, the juagment of the court welow ig set aside. The

cross—appeal szucceeds and tne oxders sought are granted.

Costs of the uppeal and cross-appeal to be taxed on a solicivor

ana client pasia andg vo be paid out of the estate,
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In the court below the respondent Bank sought by'way of

an originating summons dated March 3 1988 pursuant to section 41

of the Trustee Act, directions which requested:

"l.

4.

That the investment of Estate
Funds by the Plaintiff as
Administrator by way of deposit
with Mutual Security Merchant
Bank and Trust Company Limited,
Bank of Jamaica and in Govern-
ment of Jamaica local registered
stock be approved;

That the Plaintiff as Administra-
tor of the abovenamed

Robert Westa Marley, Deceased
may be at liberty to invest
Estate Funds by way of deposit
within reputable Comercial
Banks and Trust Companies and
other Financial Insticutions
which yield a higher rate of
interest than that which would
be obtained by way of ordinary
trustee investment;

if and so far as may necessary,
administration of the estate

of the said Robert HWesta Marley,
deceased;

That provision may be made for
the costs of this Application.

It must be emphasised that the first request is for approval

of funds previously invested and that the second is for directions

as to the future deployment of funds. An important aspect to

note is that at the commencement of the administration of the

estate most of the beneficiaries were infants. Some were still

infants at the hearing of this appeal. The estate has been

' ™
subject to considerable litigation within and without this

jurisdiction. One aspect has been before Their Lordships®' Board,

see Makeda Jahnestz Marley and 11 others v. Mutuael Security

Merchant Bank and Trust Company Limited P.C. Appeal No. 20 of

1989 delivered 15th October, 1990. Despite this, it is useful to

recount that Marley died on 1ith May 1981, and his estate is

being administered under the rules of intestacy, see Intestate's

.Estate and Property Chargés Act. Letters of Administration were

111
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granted to the respondent Bank from 17th December 198l.

ought the investment of trust funds
undertaken by the respondent Bank
be approved?

(j\ In attempting the answer to this question, it is
)

important to recall the gloss by the Privy Council in Marley
(supra) on section 41 of the Trustee Act. Lord Oliver said at
pP. 4:

v Secondly, it should be borne
in mind that in exercising its
jurisdiction to give directions on
a trustee's application the court
is essentially engaged solely in
determining what ought to be dcne
in the best interests of tne trust
estate and not in determining the
o, rights of adversarial parties.
(xﬁ That is not always easy, particularly
where, as in this case, the applica-
tion has been conducted as if it
were hostile litigation; but it is
essential that the primary purpose
of the application -~ indeed, its
only legitimate purpose - be not
lost sight ¢f in academic discussion
regarding the discharge of burdens
of proof. ¥W%here beneficiaries
oppose a proposal of a trustee with
a host of objections of more or
less weight, the couxt is, of
course, inevitably concerned to see
whether these objections are or are
not well founded, but that mi:st not
be permitted to obscure the real
questions at issue which are what
directions ought to be given in
the interests of the beneficiaries
and whether the court has before
it all the material appxopriate
to enable it to give those
directions.”

.

Although in that aspect of the case the respondent Bank sought

approval for its contemplated action the initial general pro-
. position stated by Lord Oliver, with the necessary adaptations,
" are pertinent in inst:aces where approval is sought for prior

action. As regards t:nt initial proposition, His Lordship on

the said page stated:
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"... in the first place, there has
always to be borne in mind the
position and duties of a trustee who
applies to the court for directions.
A trustee whe is in genuine doubt
about the propriety cf any contem-
plated course of acticn in the
exercise of his fiduciary duties
and discretions is always entitled
to seek proper professicnal advice
and, if so advised, to protect his
positicn by seeking the guidance

of the court. If, however, he
seeks the approval of the court to
an c¢xercise of his discreticon and
thus surrenders his discreticn to
the court, he has always to bear in
mind that it is of the highest
importance that the court should be
put into possessicn of all the
material necessary to enable that
discretion to be exercised. It
follows that, if the discreticn
which the court is now called

upon to exercise in place of the
trustee is cone which involves for
its proper execution the cbtaining
of expert advice or valuation, it
is the trustee's duty to obtain
that advice and place it fully and
fairly before the court, focr it
cannot be right to ask the judge in
effect tco assume the burdens of a
trustee without the informaticn
which the trustee himself either
has or ocught tc¢ have to enable

him tc carry out his duties
perscnally. The court cught nct

to be asked to act upcn incomplete
informaticn and, if it is so asked,
the prcper ccurse is either to
dismiss the applicaticn or to
adjourn it until full and proper
informaticn is provided.® -

Alsc, be it noted that this initial principle is c¢f direct
relevance tc the sclution of the second request cf the respondent
Bank, for approval of its ccntemplated ccurse of action.

The other essential factor to take intc acccunt is the
provisions governing the deposit ¢r investment <f trust funds.
That is to be found in secticn 3 of the Trustee Act. It reads:

*3. A trustee may, unless expressly
fcrbidden by the instrument
(if any) creating the trust,
invest any trust funds in his
hands, whether at the time in
a state of investment cr nct,

in manner fcllowing, that is
tc say— -
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(a) 1in any investment authorized
by any Act of Parliament of
the United Kingdom;

{(b) 1in any securities, the
interest of which is for the
time guaranteed by any

- enactment of this Island or
(;3 the government of this Island;

(c) on real securities in this
Island,

and may also from time to time vary
any such investment.”

Also relevant is section 3 of the Trustees, Attorneys and Executors
(Accounts and General) Act. In recognising the successor to the
Government Savings Bank and that the Accountant General performs
the duties of the public trustee, that section reads:

4

- "3. Executors, administrators, and
trustees may invest any sum or
sums of money not exceeding, as
tc any estate or trust in any
one year, the sum of ten
thousand dollars, and not
exceeding in the whole the sum
of twenty thousand dcllars by
depositing the same in the
Workers Savings and Loan Bank
and the Accountant General is
hereby authorized to rececive
the same any law or rule to
the contrary notwithstanding."

?<:> ‘ It does nct appear, thercfore, tc have been necessary to
seek approval for investments made in the Bank of Jamaica
securities or in Local Registered Stock. For the status of

these instruments as authorised Trustee [nvestments see section 23

(d) (i) and (ii) of Bank c¢f Jamaica Act and Local Registered Stock Act: -

see also The, Treasury Bills and other relevant Acts pursuant to
section 3 (b) 'of the Trustee Act. :

How did the respondent Bank approach its duties? That
is best ascertained from citing the initial affidavit cf
Qw) G. Louis Byles, the Managing pirector of the respondent Bank. He
is also an attorney-at-law. The relevant parts of his affidavit
read as follows:
*3. THAT during the ccurse of
administration of the

estate, large sums of moneys
produced from Royalties earned
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from the sale of the Deceased's
recordings and musical works

are received by the Trust
Company. I exhibit hereto marked
'A', & Schedule of Investments
deposited by the Trust Company

on behalf of the estate as at
October 1987.

4, THAT as the estate is an intes-
tate one investments should be
in accordance with Trustee
Iinvestments. Trustee Investments
only yield 11 percent per annum
as they have to be placed in
Government Stocks or in mor tgages
of recal estate. iInvestments
from recognised Commercial
Banks and Inscitutions yield
approximately 15 t¢ 18 percent
per annum.

5. THAT it is in the best interests

of the estate tc¢ obtain the best

yield on investment for the

benefit of the estate and the

beneficiaries."
A curious cmission in paragraph 4, is Certificate of Depousits
issued by the Bank of Jamaica. The interest on these certifi-
cates are no doubt guaranteed by the Government. Also omitted

are Treasury Bills issued by the Central Bank on behalf of the

Minister of Finance. Since we were told that ¢ne cr more of the

infant beneficiaries reside abrcad then trustee investmentsin the

United Kingdom could have been considered. At one period
permission from the Bank cf Jamaica might have been necessary,
but this is not sc now. These two financial instruments set
the basic rates which cther financial institutions follow. It
should zlsu be pointed cut that counsel for the beneficieries
also cverlocked these aspects of Trustec Investments. These
instruments will be of vital importance when deciding whether
tc grant approval tou the respcndent Banky contemplated course cor
pricr acticns. By what warrant then did the respondent Bank
depcsit considerable sums in its own account? It 1s true that
deposits in commercial banks were advantagecus as they paid
higher rates <f interest than scme Trustee Investments. Bat

there is the courrespcnding disadvantage of greater risks.
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If & trust deed permits depcsits inh commercial banks then as

Space Investments Ltd. v. Canadian imperial Bank of Commerce

Trust Cc. (Bahamas Ltd.) [1986] 34 W.i.R. 8 decided 'no complaint
can be made against the Trustee.

The respcndent Bank has scught tc justify the departure
frem its legal obligations by stating that there was agreement
by one cf the mothers as well as the attcrneys for the benefi-
ciaries, that the trust funds should be invested in the
respondent Bank. Here are the Bank's minutes for
September 21 1987 which have not been challenged:

"After checking the rate cf interest
being paid by the Bank, I telephcned
Mrs. Tavares Finson and advised her
that the Bank was cnly paying 15 3/4%
whilst we were paying 16 3/4%. She
said Eagle was paying 19% but I told
her that as Trustees we could not
agree to placing funds with Eagle.
She said we should go ahead and
deposit the funds with ourselves

for one year."”

The relevant minutes ¢f September 27 1987, at a meeting of the
parties read :

"This matter was discussed and

Mrs. Waite gave the meeting 7

particulars cf the investments held

and it was agreed that for the time

being investments in certificates

of deposit should continue as

they produced a higher yield and

more flexibility for the use of

the funds, but further considera-

tion should be given to the matter

later c¢n."
These explanations ignore the pcsition of the infant
beneficiaries, nor was there any attempt to explain the consequences
to the adult beneficiaries.

Be it noted that amcngst counsel present; were Mr. Hylton
and Mr. Henriques, who presented the case for the beneficiaries
and the respondent in this appeal. 1t is pertinent at this
stage tc note that tle schedule exhibited, shows investments
commenced as at November 1 1986, sc it would have been appropriate

to seek counsel's cpinion and directions from the court early

in 1987 for such a tremendous undertaking. The schedule of
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mmvestments wihich snows thav of twelnty-twe 1nvestments made on
behalf of the beneficiaries, three were with the Bank of Jamaica,
presumably in Certificates of Deposit, and two in Local Registered
Stock. The remaining deposits were all in accounts with the
respondent Bank. It is also interesting to note that the

censtant complaint below and on appeal, on behalf of the
beneficiaries, concerns the failure of the respondent Bank to seek
out the highest rate of interest withcut due regar? to the
trustee's cbligaticns in law. Here is the evidence cf

Michael Hyltons

As I heard nothing further frcm
them ¢n the issue, and did nct recceive
the promised Afficavit, I wrote to the
Jamaica Citizens Bank and National
Ccmmercial Bank enquiring what were
the highest rates paid by thoem during
the relevant periccd. Exhibited heretc marked
'C' and 'D' respectively are copies

of my letter cated January 9th to
those institutions, anc marked 'Ef

and ‘P' respectively, copies of

their replies dated January 13th and
February 15th."

In this regard, he presented the rates obtainable from Jamaica
Citizens Bank and those from Naticnal Commercial Bank.
Arthur Kitchin ancther attorney-at-law, submitted Stock Market
Reports, the returns con investment from the Jamaica Unit Trust,
The BEagle Merchant Bank and Mutual Security Bank. None cf
these institutions provide authorised trustee investments.

It is against this background that the authoritative

principles laica down by Lord Templeman in $pace investments

ought tc be cited. It reads at pp. 9 —- 10:
" On the c¢ther hand a trustec
has no power to use trust money
for his own benefit unless the
trust instrument expressly
authorises him s to dc. A bank
trustee, like any other trustee,
may only apply trust mconey in
the manner authorised by the trust
instrument, or by law, for the
sole benefit of the beneficiaries
anc tc the exclusicn of any
benefit to the bank trustee unless
the trust instrument cotherwise
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provides. A bank trustee misappropria-
ting trust money for its own use and
benefit without authority commits a
breach of trust anc cannct justify
that breach of trust by maintaining
a trust depcosit account which records
the amcunt which the bank has mis-
apprepriated and credits the interest
-, which the bank considers appropriate.
(;J The beneficiaries have a chose in
acticn, namely an acticon against the
trustee bank for damages fcr breach
¢f trust, and in addition they
possess the equitable remedy cf
tracing the trust money to any
property intc which it has been
converted directly or indirectly.”

This principle was enunciated in a case invclving the insclvency
of a trustee bank, but the principle is of general application.
Lord Templeman in explaining the rcle c¢f a bank continues thus:

<;> " A bank in fact uses all deposit
- moneys for the general purpcses of
the bank. Whether a bank trustee law-
fully receives deposits or wrongly
treats trust money as c¢n deposit
from trusts, all the moneys are in
fact dealt with and expended by the
bank for the general purposes of
the bank. in these circumstances
it is impossible for the beneficiaries
interested in trust money mis-
appropriated frcm their trust to
trace their money to any particular
asset belonging to the trustee
bank. But equity alliows the
- peneficiaries, or a new trustee
( J appointed in place c¢f an insclvent
bank trustee to protect the interests
of the beneficiaries, tu trace the
trust mcney tc¢ all the assets of the
bank and to recover the trust money
by the exercise f an equitaovle
charge cver all the assets «f the
bank. Where an insclvent bank goes
into liquidatiocon that equitakble
charge secures for the beneficiaries
and the trust priority over the
claims of the customers in respect
of their depusits and cver the
claims of all cther unsecured
. creditors. This priority is
(;} conferred because the customers and
g other unsecured creditors volun-
tarily accept the risk that the
trustee bank might become insclvent
and unaizle to discharge its
obligat:.cns in full. O©n the other
hand, tre settlor c¢f the trust
and the beneficiaries interested
under tiie trust, never accept any
risks involved in the possible
insclvency cof the trustee bank.
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On the contrary, the settlor could
be certain that if the trusts were
lawfully administered, the trustee
pank could never make use of trust
money for its own purposes and would
always be obliged tc segregate trust
mcney and trust property in the
manner authorised by law and by the
- trust instrument free from any risks

(_) involved in the possinle insolvency
of the trustee bank. It is therefore
equitable that where the trustee
bank has unlawfully misappropriated
trust mcney by treating the trust
mcney as though it belonged to the
bank beneficially, merely
acknowledging and recording the
amcunt in a trust deposit account
with the bank, then the claims cf
the beneficiaries shcould be paid in
full out <f the assets of the
trustee bank in pricrity to the
claims c¢f the custoumers and cther
unsecured creditors cf the bank.

(i\ '«.. if a man mixes trust funds

y with his cwn, the whole will be

treated as the trust property,...
that is, that the trust property
comes first;' per Sixr Gecrge Jessel
in Re Hallet's estate, Knatchbull v.
Hallett {1880 13 Ch D 696 at
page 719 adcpting and explaining
earlier pronouncements t¢ the same
effect. Where a bank trustee is
insclvent, trust money wrongfully
treated as being ¢n deposit with
the cank must be repaid in full so
far as may be cut of the assets
of the bank in priority to any

(Cu payment of customers' depcsits and

other unsecured debts.

Equity thus prctects
beneficiaries against breaches
of trust. But equity does not
protect beneficiaries against the
consequences of the exercise in
good faith of powers conferred by
the trust instrument.”

Thecbalds J, in the ccourt below graspecd the essential

duties of the trustee. Here is how he stated the positicn:
" However in the case of &

a trust company appointed by the

N court particularly where infants
are concerned different considera-
tions apply. The rule is that
whenever a trust ccmpany holds
capital on trust for beneficiaries
it is accountable to the
beneficiaries for all the profits
made cut of the capital vested
in the company.
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There is nc suggesticn hint orx
possibility that the principle is
based con dishonesty or misuse cf
trust fuhds. The principle is tu
avocid arguments over interest rates
cffered. iIn these circumstances, a
trustee cught never to invest trust
funds in its cwn company unless done
with the acquiescence and approval
of beneficiaries and at higher
rates or cn Letter terms than thcese
available elsewhere."

Then in ruling c¢n the matter, he saida:
"in my view there is not
sufficient material on which the corder
sought in paragraph 1 cculd be made
with retroactive effect.®

This ruling is correct.

Is there any guidance from the authorities as to what
directions this court cught tc give as regards this request for
approval for the unauthcrised investments? There is nc inscl-
vency here, no loss cof capital. There was the consent oy the
attorneys and a parent. The iLeneficiaries have received & high
rate of interest. The bank has been honest, gave ccncessicons
as regards waiver <f overdraft fees, they paid interest monthly
and did not impose a penalty for withdrawals before the due date.
In reality, the beneficiaries have elected tco take the interest
and it is not now apprcepriate to go through the expensce of

taking accounts to determine profit: see Williams and Mcortimer

on Executors, Administrators and Proubate being 15th edition of

Williams cn Executcrs and Mcrtimer cn Probate at page 971;

Heathccte v, Hulme [1819] 1 J. & W 122 and Wyse v. Foster

{1872 L.R. 8 Ch. 309, 334 which are cited in favour of such a
course. The foregcing was, in substance, the submissicn cf
Mr. Henriques for the respondent Bank. It is questionable
whether it meets the ruling cof Thecokalds J that, there was
insufficient material on which to grant approval. The fact
that so many of the tcneficiaries were infants is vital as the
trustees are under greater obligations than those for adults.

For the correct apprcach see Wright v. Morgan [1920] A.C. 788
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at p. 797:

It would be profitless to

quote the many cases which have

arisen to illustrate the ductrine.

They may all be referred to the

same root idea, that equity will

nct allow a perscn, who is in a

positicn of trust, tc carry out a

transaction where there is a con-

flict between his duty and his

interest."
per Lord Dunedin. it should also be noted that infant
beneficiaries can bring an action against trustees when they
attain their majority, so¢ this has tc¢ be borne in mind by the
Bank.

The respcndent Bank'’s duty in law, was tc seek out
trustee investments for its beneficiaries. 1Its commercial
interest was tco maximise its profits for its shareholders. There
was a conflict of interest inherent in the ccurse taken by the
respondent Bank. I wculd say that it is necessary for the
respondent Bank tco present to this court the rates for Treasury
Bills, certificatés of Deposit and Local Registered Stock
(Variable Rate) since lst November 1986 tc 30th September 1987,
as these are the high yield authcrised trustee investments. I
do not accept the argument that the respondent Bank could ignore the
mandate ¢f the law in a case where the trust arose by process
of a statute. Ncr could any agreement by attorneys or parents
prejucdice the rights of infants. The trust funds were used for
the general purposes of the Bank and this was impermissiole.
The course I would take, is to adjourn this aspect of the case
until the appropriate informaticn is provided. It 1s on a
resumed hearing that it would be appropriate to decide whether
approval could be given in the circumstances which emerge.

Ssuch relief is permissible but nct easily granted in terms of

section 44 cf the Trustee Act: see the important case of

Re Pauling S.T. (No. 1) [1964] ch. 303.

| B | e
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This factual aspect was never raised either below or on
appeal, but, in fairness tc Mr. Hylton he presented authorities
which ran counter to¢ thase cited by Mr. Henriques for the

respcndent Bank. Cock v, Addiscn Vol.XX; The Law Times N.S.

P. 212 suggests that if after trust funds are mixed up with the

trustee funds, then if a 1lcss occurs, the trustee will be liable

for the entire trust property with arrears of interest. Equally

important was In re Thompscn's Settlement [1986] 1 Ch. 99 which

ccntains a valuable review of the authorities.

Suppcse the High Yield Trust Investments yielded more
than the respondent Bank's interest rates - what would be the
position? It is from these margins that Banks make a profit.
Since financial institutions such as the respondent Bank, are
purchasers of Treasury Bills, Bank of Jamaica Certificates cf
Deposit, and Lceccal Registered Stock (Variable Rate) with
depositors' funds, such a questicn is not farfetched when
related to the facts of this case

it is clear that on the face of the affidavit of the
respondent Bank, in law there was a breach of trust, bhut the
remedy must be sought in appropriate proceedings by a writ
of summons. I do not think the remedy of account scught by
Mr. Hylton would be appropriate at this stage in an originating

summons trought by the respondent Bank, I would require further

submissions at the resumed hearing as I think such a remedy could

only be granted in these proceedings with the consent cf the
respondent Bank.

8¢ considered I adhere tc my view that on this aspect of
the matter, the summons cught tc be adjourned to await further
evidence and submissions.

What directions are appropriate for
the future investments ¢f funds?

Theobalds J was persuaded to direct that future deposits

ought tc ke made:

1171
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"with reputavle commercial banks and

trust Companies and other financial

institutions other than the Plaintiff

which yield a higher rate of interest

than that which woculd ke obtained by

way cf ordinary Trustee Investment."
Frcm the schedule presented by the respondent Bank amounts of
$5,000,000 and $500,000 were deposited with the Bank of Jamaica
and the returns were 17.5% and 18% respectively. These would
be trustee investments and the returns were higher than those
cbtained in the respcndent Bank. This informaticn was available
to the learned judge. He should have ignored the submissions cf
ccunsel and applied the ccrrect law reyarding trustee investments.
Further, it is common knowledge that Treasury Bills and Bank of
Jamaica Certificates of Deposit give & high yield. It is from
these securities that trustees should first choose. If there
be a failure to secure those investments, it may then be
appropriate in exceptional cases, tc seek approval for invest-
ments to be made in reputable Merchant Banks and Trust Ccmpanies.
I would nct exclude the respondent Bank. As Mr. Henriques
contended, it is a bank of high repute. 1t is the successor
tc the Royal Bank of Canada and its future seems to be with
Naticnal Commercial Bank. That Bank also has an impressive
reputation being the successor tce Barclay®s Bank. So the
learned judge's ruling was inccrrect in this regard, but it may
prctect the respondent Bank after the date of the order below
and up to the delivery of this judgment. This indemnity 1is
stipulated in section 41 of the Trustee Act and reads as follows:

"... and the trustee, executcrs, cr

administrator acting upon the opinion,

advice, or direction given by the

Court shall be deemed, so far as

regards his own responsibility, to

have discharged his duty as such

trustee, executor, or administrator

in the subject matter of the said

application:..."

As for the learned judge's direction that there be

quarterly returns, I am prepared tc overrule that order. It

is expensive and serves no useful purpose. Further, there was
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no case made out to demonstrate that the statutory requirement

for filing acccounts pursuant to section 6 of the Trustee, Attorneys
and Executors (Acccunts and General) Act are not adequate. The
important issue of costs ocught to be reserved for the resumed
hearing. I should add that the need tc make advances to infants
can never e used as an excuse tc contravene the law and then

seek apprcoval for these contraventions. There would be a pocl

of funds available both from returns of trustee investments and
income from royalties to make regular advances in any event,

on the evidence presented in this case,
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MORGAN, J.A.:

I nave had che beneifit of reading the judgments of
Wright and Downer, JJA and, inasmuch as they are not ad idenm,
¥ will add a brief judgment.

This acticon was occasioned by the failure of the res-
pondent/trustee to seek directions fiom the court after con-
sultation and agreement with the attorneys for the infant
beneficiaries with respect to investment of an unsettled trust
fund on behalf of the infant beneficiaries prior to investing
the funds. As the factual aspects have been recorded in both
judgments, I will confine this to the salient points.

Section 3 of the Trustee Act defines those investments
which are authorised for trustee funds. The statute, however,
cdoes not confer an absoluve authority upon the trustee to
invest money on those specified securities. A trustee must
5till exercise his discretion, although if a trustee investis
in an authorised security the onus is on :he beneficiary to

prove that the investment was imprudent: {[Shaw v, Coates

(1909) 1 Ch, 389, 395). His duty, however, is to preserve the
trust fund for ihe benefit of persons anititled and that includes
avoiding enterprises which are hazardous, and in the case of
infant beneficiaries to seek the direction of the court. What
is paramount. .s - what is good for the beuneficiaries, It is on
this basis that che respondent, a trustee, seeks an order to
ratify, and for approval to invest the appellants' estate funds
by way of depcsic with the respondent banik. The appellants say
that it is "seli-dealing”.

The "self-dealing rule™ - to put it shortly - is that if
a trustee sells the :trust property to himself the sale is void-
able by any benefic. .ry ex debitio justiiiae, however fair the

transaction. Tito v, Waddell (No. 2z) [1977}) Ch. 106,

it has not be:n said by the parties that this is a case
of breach of trust, :ad that is cushioned by the fact that this
action was commenced >y way of an Originating Summons, whereas

such an action must l-: commenced by writ. &4s is stated in the
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records, there was a previous meeting of the trustees, their
attorneys and the mother of a beneficiary. The minutes which
are not in dispute indicate that there was an agreement by all
the parties that the investments should remain with the trustee
bank - at least foi the vime being. If the "self-dealing rule”
applies, indeed the appellanis, having been parties to the
arrangement, could scarcely say that the act is voidable as they
not only agreed but acquiesced in that arrangement. In these
circumstances, I hold it cannot be so regarded.

The learned trial judge correctly enunciated the prin-
ciple:

"In these circumstances a trustee ought
never to invest trust funds in its own
company unless done with the acguies-
cence and approval of bkbeneficiaries
anda at higher rates or on better terms
than those available elsewhere.”

Hidden in this principle is ithe point that what is impoir-
tant is ~ "what is best for the beneficiaries™, taking into
account all the factors and circumstances.

A1l twelve beneficiaries are paid maintenance on a monthly
basis. A capital sum is allotited to each and separate accounts
are kept. &4ll accounts and deposits are under $500,000 and the
beneficiaries are paid from the interest generated from each
account. Rates of interest of several banks and other securi-
ties, no doubt considered viakle, were submitted by koth parties
and examined. All are higher than trustee investments and the
respondent pank though not the highest, ranked favourably .
with banks of high reputation., Additional favours are granted
to the appellant by the respondent in that there are no penal-
ties for withdrawals prior to maturity - in the region of 1% o
2%, there is a waiver of overdrafi fees ordinarily in the
region of 19% and ricing, and the interest earned was readily
available monthly for maintenance, This arrancement offered
flexibility in'ad hoc payments thus avoiding difficulties and
disruption in distribution. The respondent bank enjoys a

reputation of confider.e, competence and honesty. There is no
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doubt that the appellants enjoy significant terms from the res-
pondent. XIndeecd, it is an agreed arrangement made by the
representative of the appellants with the respondent to accommo-
date the beneficiaries until the estate is settled and was
arrived at with consent. It must be borne in mind that the
range of securities change from time to time and that the
trustee is expected to exercise its discretion in the management
of those funds in good faith.

It is my view that the respondent has exercised that dis-
cretion and for those reasons should be allowed to continue to
do so, I would not exclude the respondent from the list of
securities in which the trust funds can be invested. There is
no necessity, in my view, for further information s}nce what
was emphasized and sought was approval to invest in unauthorised
securities whach bothi parties presented to the court.

Of the other investments, ten in all, it is observed that
investments ~ akin to "self-~dealing" -as they are not arranged as
the other twelve for the convenience of the beneficiaries but
yet generally approved by the parties.~are heavily weighted on
one side with the respondent having a greater percentage of the
investments. In granting approval to include the respondent,
it 18 my view tnhat a greater percentage of the funds than as
now exists should be invested in reputable tirustee investments
othexr than the large percentage now with the respondent.

The appellants urge that there is a liability to account
for profits made from the investment. This must follow only
whexe the investment is improper or where the respondent impro-
perly employed tirust money. To put money on deposit in a bank
is a service ordinarily offered to all customers and not an
investment. Assuming, however, that to put it on deposit is
an investment, I am of the opinion that where there is agree-
ment and the interest on that deposit goes to the beneficiary

there ought to be no liability to account.
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I agree with the order of Wright, J.A. &s to costs and
the reason for that oider,

In the event, I would allow the appeal and grant the

orders 1, 2 and 3 as sought by the respondent in his cross-appeal

and refuse orders sought by the appellants.
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