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Zq Mar;ey and 1 nt the appel;antu before thzs Court

“szmiJemw~wwmare a flr_ of bulldlng contractors who entered 1nto a conw'

E traut to bulld 216 qouses on a s;te 1n Hblluhlre Park,

B IZSt Catherlne, at j CCSL or p8 000 000 for Mutual Securlty

",Hou51ng Serv1ces Llnl ed Pilor to thls apoegl, there were

L;lengthy hearlngs bexore Hrnglex Twymanf a chartexed

'7' surveyor who was the chosen arbltrator bv Lhe nartles.- Those'

'"*theerxngs were the result of a reference bv the Supreme Court

 5::Ta4tcr both partles had consented to a stav f ﬁ“QCQEélngS and

*f;that the 1ssues whlch were 1n dlspute were to be determzned by




arbitrationg The natter returned to thg Suoreme Court at

"'tha instahceﬁof the respondent who nersuaded Wol¢e, Je s tO

'-set a51de the award_of-$1;203 036 702to ar;ey and Plant on

RE partlys have chosen thelr own trlbunal and the findings of

Lan. arblt-ator-expressea or necessarlly mellea are not to

be dlstarbea_s”veAln cbr aln Well9def1ned c:.rcumstanceso

Here 15 how ﬁcﬁalr; J;; ﬁeflnedsthese 01rcumstances in

Demolltlon & Constructlon Company, Ltd v, kent Rlvcr Board

5196315

z*“In an a*"ltretlcn the arbitrator's
o owvievs cﬁ thc law may be centrolled in
itwo wave. If he'states on the face of
-~ the: uard ‘& theory-which shows that he
.~ has committed an error of law—and
' decldlng the matter without any evidence .
ig an error of law-wthen the award may be'
Sset aside. or’ remlttaa on the ground of
Co.errvor.of law on. the.face of the awara,_-
o 'Altcrnatlvelv ifitiis suapgcted by
L. elther. party- that there is.a danger- that
“ " the arbitrater may be*601pg o commlt an
- .errcr of law in hls decision, he may be.
asked to state a case upon that matter.
.. That is. the rlght-way of ralslna matters
R of thls klnd : .

3yoreover, ln_lntervretlng an award Courts gre mlndful that

sany arbltrators are not 1earned in the 1aw sc“that thure 1s"

a rcluctapce to set a31d :awarés when thevc 1s a:reasonable

.1pterpretatlon whl h Hlll upho‘d 1t°

_ It 1s nucessary ta set out thc terms of:reference '_

_faa so much turns on thcnJ and the dec1s;on OL Wo lfe,_J,, 1s

'uased on the con tructlon of ulause (c) om the ”erms of i}

'Ee_er nceo_ The terms are as follOWSa?-"'




Cnphe Arbitrator is appointed’ herein T

L. |y Te hear ‘and determine the

- _claims submitted by MARLEY

* AND PLANT LIMITED and the -
.counter claims of HUTUAL
‘HOUSING SERVICES LIHITED -
.arising out of a constructlon
contract dated 15th ‘September’
1982, as amended by Dead dated
2lst May 1984, for the con~ -
struction of ?16 houses 1ncludlng

“infrastructure works on land

.. owned by MUTUAL HOUSING SERVICES

S “LIMITED at Hellshire Park in'the

' - parish of Saint Catherine.

{&} tc make such awards as to any
T Uguantum - of moneys, compensation’
~_or other remedies as the
"/ ‘Arbitrator may in his findings
deem a__J.i:

{c} to rule on the issucs set cut in
2ot the Claims and counter claims
‘before him.and to hand down aUCh
findings as he may déem fit based "
on the ev;denco placed before him
) IR o

o f(d}f;to award such other remedies as
: .;em;y.be_reaqonable in all the
wreircumstances.
fﬁé_digpﬁté”arbSéicoﬁéerﬁiné”Clauée?Ka)o It is
patent that 1n h arlﬁg and deter11n q Lh_ Claims by Marley

and Pant and thu'COhﬂtcr"ClalmS bygﬂutual ﬁoﬁsing Services

Ll“lted lssues oF law and fact w;xe-to be éeciééd by *he
rbltratorof'Clausc {m* reauﬂrvd h;m to mage an award in
terms of money conuensatlon and Other Cﬁbdlﬂs which he
nlght 1n hlS flndlnqa dccm fif;.‘;. : o :
| The general lnw is ﬂlearo..;ﬁ is that save in an o
:;rd on & spec1a1 ﬁase‘an.arbltratof need not clve any
sons for hlS awc_.rd° Further hlS flﬁdlngs of fact and o
law cannot be challengcd unﬁess an error of law appears oﬁ

tha face of 4—hc award anﬁ such an error can unlj be de ected

if Lhere 1s a speaklng awardo In qeaven & Kestcx*ony Mtd v,

Sven Widaeus [19538] 1 All EOR, 420, D:LplockF Je,'empha51sea

this at page 4£24:



“Befoxc I look at those reasonsy U
~think it is de51rable to consider what
“is thé mr1n01nle that- lles behind the
oW ! esta31lshed rlght of the court to
‘interfore w1th the exercise- ‘of the -
ﬁlgcretlon 6f an: arbit trator in rugard
a 'to coste. The basis and utility cof
R PR xnltr@tlon as a'method of d;tcrmlnlng
B d1spuuem is that the parties select
their own tribunal and agree to be bound
by its decision on fact and, in soc far
“as they do. not take advantaqe of the
‘special remedaes by way of a Soecial
-;Caocy on: questLGns of:law. - In general,
an’ award of an’ arbltratcr camnot be set
aside for errcr.whether of fact or of law
 except by the machinery which is supplied
"*throuqh*a's pecial Case; or if: he chcoses
stormake a 5peak1ng awardP when it may be
set a51ae for errer on’ 1ts face. " -

Agalnst thxs background flndlngs or law and fact_

on whlch thc aVblﬁI““OI b;sed hlS awgrd purSLant to clause

not oe uxpres ed and a statemenu uﬂat no award was

clalm ur counterwclalmﬂ as was done 1n thls 1nstance,

;ﬁﬂé: zhe Fl ﬁlngs.ofrlaw andffact are agalnst the

_ch t th arbltratoL_ru&e”on the-lssues

: nake an: awazx




expressed it..

In mgtuurs of constructlon 1t is the words

which eXDIQSS;the_mean ng . nd I ca_not flnd :ny words in

clause {c) whlch coaﬁelﬁ: spbanln awarcio ,f

The-ﬁlrst;ana sgconévgroupds-Qﬁ_@pgéél“of Marley and

Plant rea&a f”

oy

R

tothe Learned Frial Judge erred in
in findiag i that the hrnltrator s
ral;ng on the issues in relation to
tke Countermclalﬂs 1 -.7 inclusive,
: rastinsufficient bav1ng ?egﬁrd to the
i Ior"s of PeferCﬁcac-

b_

’4 rJ L

i ]

.(‘

v 2.0 That t&e Legrnud Trlal Juaﬂe erred in

- Finding that the Arbitrator failed to
rele on- the.questionfof*liquidated

“
GILLBORS .

It 1s appronrlate to C;uv a relevant pa. ge frcﬂ the judg“

ﬁeut to see Whether -ho subml lons a veloped bv

#iss Phillips were cprrecto Page 156 of ihe record readS°

7

7

I take: the view that the arbitrator

in kecping with paragraph € cf the

Terms of Reference .ought: tc have made

SSOFlulc findings in respect of ‘the
l=im £or. 11qu1éated damages. I 2m

'1nc?1ncd tc this view bacause the claim
roiscd fundamental issues on the cuestlon__

e

of poerformance. What rEall” fncs "No

award? mean in relation o this. ululmo

performed in keeping with the terms of thc__

Soms it mean that the contract has been

contract. Does it mean thot by virtue of

». Clause 17 of the Deed the owner was

e@*omp;ﬂ Ffrom recovering liquidated dgn“ges'”

or-igs it that the arbitrater concluded thgt

‘the allegation of misrepresentation had

. been catabllahed These gusgtions: posgd

involved issucs of law and fact which

_necessitated the arbitrator ¢ naking specific

findings. The OWNeIS were entitled to know

" the basis on which the "No awaxd® was made.

» My reasoning is applicable to counter-claims
. 2 = 7 all of which ars claims arising out’ of;ﬁ

tbe we*formance or nonwperformance of the
contracter. . ..

__Favluro to have dealt wi h_uhe issues in

‘accordance with Dararraoh & ef the Terms of

...Reference is an 1rregu1ar1tyo_ The partics

whio werg respon31b1e for ‘drafting the'’ Torms

of Reference must. have bad reasons for



_ * framirig aﬂé 1nc1udlng paragraph C in
_,;the_Terms of. Refexence,-}The obv1ous

,mjseeklng nonetary awards out w;shed to
" have the issues between. ‘them decided
and ruled upon by the arbitrator. An
_-;arblLratcr is under a duty to. strlctly
elohserve Tand complv*w1th the Terms. of
. Reference,”. =

SG far as the awar@
w1th Counterwclalmﬂj'
awar d 1n resnect or-

relterate that thb arnltlatar lS a chartercd quantlty

rveyor and that the anpellant and the raspondcnt are in_.'

_the fleld of coust?uctlcna:;if_,;;}J f

The 51mple t ienent that no. awral:*x4 was mzde on. the

counter—clalm mﬁant tnaL the counter»clalmapt xavled both

on the 1aw ané on Lne'factso, The countcrw lalns were not

=:-Thnza law-on this

-

E°R° 453 ano it reaus as xollows,.-

’qi;“;@;;neaooo,. ) thern was no
. indication. in the relevant: aLthOw
ﬂrltleup dating from 1857, that '
nleadings were documents of such a”
;*spcc1allscd nature in relation to- ap
S arkitration ghat ‘they could ‘always’
o ba ?ookva at by the court, and they _
“gers therefore not in a spec1al elass’
~and’ the court’s approach must be the
" game narrvow and critical’ ‘one smployed v ¢
Cowhen con31derlng whuther contracts or
© glauses in conktracts had bee ﬁ 1pcorpo-
'ﬂ;'ratﬂd lnio awar és;ﬁ,_ﬁ -

-mhe relevance o; thls'vule of law 1s tna ...1 . J;;.ﬁé§  ;;
 -not empowered to axarlne the c1 lms and coanter clalns aé.?
part of the Pward ana 1n so far | h dldM o;ho was ln error }
Land thlS erroxr: jus tlfl@& the app | ntfs_fqurt, ground of |

-aPPeal;whiCh.readsg,-uJ




_W4,[_That the Learned Trlal Judge

. .. erred in law in holdlng that

 he was entltled to have referred
" t¥c material not_mentloneq or
.f;ﬁncorparat ed ln tha awarau

éhe réapaadant?Sfcomplaiﬁfathatgﬁﬁe arbitrator
'Eailed to rule on issues was not weliffoﬁadego Although
'the issues werd formul ced in the Claims- and Counter=claims;”
when the award stated on its face "no award®, the findings
of faé%,q;ﬁiinéérdf 12w, on the claims and counter=claimg:

were implicit on the award. In Oleifico Zucchi §.P.AL°v

Northern Sales, Ltd. [1965] 2 Lloyd’s Reports: 495 at 522,

McHair, J., stated the pesition thugs = T

"Now, admittedly, it is misconduct for
. ansarbitrator -to fail to decide issues .
in the sense of claims which have been '
“submitted to him or to decide an issue
in the sense of a claim which has not
”becn submitted to him, but, 2s.I sese it,
it cannot be misconduct Ffor an nrn1trator
o wrongly decide or wrongly. to state a
contention or way in which a ¢laim is
- put because that-is not the issue which .
is referred to. mhc 1ssae 'is the-claim."

femphasis addzd]
The issuss on_tﬁéfaéuntéifélaim:were[degi@ed'against Mutual
Housing Serviceé'Limitéépiand ih {ihis--iz'iStanceF they cannot
be dlsturbed unlus mlsconduct 15 establlshed Since the

first counter-clalr was Lor llquldateﬁ damavcsi that as well

ae the other.coﬁnteraclalm:fazled-also;

In adaltlon to awardlng separate aums of money in
res?ect of Clalms 1«6 which amounted to’fl 203,036.70,
the arblurator also awarded intcrest at the rate of 15% on

thé sum fron ?9th Amrl? 1984 to August 1985, Here isthow:

)

the amount relating toc interest was ‘set out:



- no Jower to awaré 1n*

”HlEQUMMARY

unThe amount awarded toT h_'Plalﬁtlflp
w- HMar}ey.-and Plant Ltd. 'in respect:of
o itheir Claims Nos. 1 to 6 1nclu31veg
Gohodsh $15203 036.709.70 €51c) S {ONE.
-;;[MILLIOHp T;G:LUNDRED AND THREW THDGSAND,
. THIRTY SIX DOILARS AND SEVENTY CENTS),
. Interest:-at the. 1"ate of 15°’(FIﬁTFEh
| PER.CENT) should be paid on th' .sun
Sifrom 28th Ap sril: 1984 untll '
527th August 198 B _

"C STSQ
~tffThe coats of thls Arbltratlon Wnlch

“ﬁ_fpald oy thw_FFSDOWDEITS - MUTUAL”
HOUSING SERVICES LTD. o

Ir thls regard, lt is. %ueual Housmna Serv1ces

'-_lelted who challengea the award of 1nterest in. their

rospondent s notlceaf mne contentlon was that lf therea was

e?est,_the awarw'would be bad on its

face and that the arbltrator mlsconducted hlmselfu On this

,aspect of the matter,'ﬁbifn J,, contented hlmself by

' aéoatlng the elaborate and learned reasonlng o; Smltb C.J.,

on the questlon of 1nterest 1n Raymond Interﬂatlonal (Jamalcal

fﬁi' he Gevernment of Ja?alca (uﬁreported)

-_Sunreme Court Judﬂwent Qth No, M 60 of 1074, and de01ded
_that the arbltrator nad the powers he assumeF 1e awardlng
' .lnterestn What was. the 3as1s of the aeCLSlon in. the Raz@ond

' lnternatlonel caseﬂ: Ihe Court examlned the prov151ons of the

-two relevqnt statutesg namelyg PIOVlalGnS o: Interest

(ellowance by Juryj;Act 1908 and Law Reform_‘mlscellaneous

Frov151ons) Act 1 55,”

It ls pertlnent tc set out the relevant
erVLSlons of both Actsieo tnat effect of the latter Act on
he earller -one: can be ea511y afasped Sectlons 2, 3, & 4 of

Lhe earller Act are as Followse'”_"'



(2} Uron all debts cr sums certain,
. payanle at a certain time or other-
;;w1ao, the jury, on the trial of’any
T issue oF lPGulaltlon-Of aaﬂagc ‘may 1if
they . shall thln f£it ‘allow interest
..to the Credltor u‘_a ‘rate aot exceed-
L Ang sm“ pEr ceptum p:r annumm - at the
Lo tdme when such debt or swr m certain
were pavable or if som°:sucn- debt or
sum be O?yabln bg virtue of scwﬁ;
:vitteﬁ instrument at a csrtainitime
or it pafpbl otherwise’ then from the
time when the demand of payment shall
have boen made’in writing so as demand
~ shnll give notice to the debtor that
interest will be clzimed from the date
of such demand until-the terms of pay-
ment , provided that: lnberest s? 21l be
-~ payable in all cabns in which. it is
now payable by law.

" 13} The jury on ‘trial of ‘any issue Or
inguisition of damages may, if they
think fit, give 'damages in- +the nature of :
intérost over and ebovm the value of
the goods at ‘the time of the: convarsion:
O PPN & 5 o S”luh?e in all vtLoﬁa of trover oOx
s ; _trespass de boris asportatis and overiand
W .. ..above. tne meney. recoverable in all actions .
L on/or policies of Insurance made after the: -
: __pc,us1nw_vf tblb h.a.,t_,‘.?_:

.)

“{4) . In all cases where resort shaxl be

had o axblt:atlcn in' order to settle the!:
.. sum. na”abln to any crediteor or cﬁmlmant
“thearbitrator, arbltratovs ox their: :
P, _:_unpl re shall have the like power of allow-
e . ing irtcrest as- & jury has under this Act.”

on th ot“vr handF th mate rial maré of the Law Reform .

@ 1scellaneous Prov1 1ana) nct reaﬂsa

.. .53, In any nroceedlngs tried in
”cnv Cconurt of Record for the recovery:
of any.debt or demages, the Court mayp
if 1t thnra £it, orderthet there -

.;shﬂix be included in the sum :or wnlch :
judgment is qlvbn 1nherest 2t such rate:
.28 ik rhinks £it on the: waole or any
part cf the ner+od be*ween the date when o
the. cause. of action groae and thc date of o
the judgment.® w6 :

. ot . o -_‘.
I+ is clear that Section 3 of tHe*Law Reform

{(rliscellarecus Provisicons) Act 1mhlleﬁiv re als Sectlons 2

and 3 of the earlier &ct and that Sectien'q of the-earlier Do

P

LAY N



RSt Stlll stands and that G.=f’1lp<3w€‘rs an arbltrator to award |
. 1nterest llxe a jurj unde; tho Acpu_ But the POWer of the £
Jury in: S@c»lons L aré ? to award damages unéer the earller
At has been repealoa 50 Lhere is no 30nger thls statutory B
_._?ower 1n an arbltrato to gwara 1nterest 1n thc natu_e OF.*
dan ages QVG“ and aaovc the money recoverablea S o

How then dld smlth, c Joﬂ.justlfy the nower to T S AR

.. award ;ntercst lr thv_ﬂavm01d caﬂ@’ In C&andrls vo“7 .

_xsbrandts 0 Fol CQ;:E {1950] 2 All E,A; 618, 1t was_?“

- ﬁecmded that by v1kaue of S Ctlon 3 of thc daw Reform

0v1alonsb nct 1934;-(U K B wh¢ch was the_ﬁ_

(Kzscellaneous P

..ergln ef aeculon 3 ox our 1955 Av, c1tcd prevzoualy? theif¢ ”
guard of lnterQSt is ﬁOW part of'thewg@nefhbglgw oF contractF“

end that since an 3rbltrah°r mast apply the ceneral 1aw, o
”ﬁ_then he lS empowered Lo ﬁtard 1nterest°::H cre is how Tucker;L'
moJoF uummarlsed ccugsel?~'ﬂrgument whlch nﬁ.apbroved and :

made,the=ba61s:of,h;s;Judqment.. At page 621 he saldsf*f;“:"

'E‘“Tre argbaent for the claxmant is that
dust as in. 1851 the arbitrator derived
'*wnls power to give. interest. ereutly
o .not Frow the Act of 1833, but® from &
coosubmission: to. hlm of all matters in
: -dlapace, S0, now, in’ 1350, the arbltraw
S0 tor does nct derive his juxlsdlctlon
e to.give intersst from the Act of 1934,
ool but from. the submission to him of the o
: &1swate ‘which involves that he has to’
Lrvdealks w1th those disputes: "cccrdlrg to - the
- :law of the land =né that he is clothed: with o
. authority to give .te the claimant such '
" “rights and- r,medlea as would have been’
ravailable to himoin a court of law. hev1ng _
- jurisdiction: to. éeal with thb same subject—"
crrimatters ‘Counsel submlts that,. applylng
“. . the reasoning of 'SIR JOHN" JERVIE, C. Ja,-ln
o Edyards v. Great Western Ry uoai.{labl}, o
-~ IT°C.B. 586; 21 L.J.C.P. 72: 138 E./R." 603;
2. Digest. 473 1176, to the. statuta of 1934,
. in which we f1nd a- court of record sub~
cuastituted;. for a jury, the. game result should
'followg viz., that, by reason of the gubmf~'
mission, the arbitrator has been clothed _
‘with authority to desl with this matter in’
 the same way as that in which it: could have
. been dCalt w1th by a court of rﬂcord°




-11-

“ccordlngly; thercforc, the award of intercst was appropriate.
' rﬂhe other arca v?lch wasg challe & by fir. Rattray

e

[ V1rtue of the Vﬁspondant s notch was thau ah 'S£aﬁéﬁénﬁfﬁ'

4]

A make no aﬁarﬁ and the stﬁt ment “I award th plalntlff“"w'

éid n ot satlsfy ‘the essential ChaI&ctOflSLlCJ whach ‘the court

requires in an amaad Fiss Phillips, in her a&wirable subw'

missions, 901nbed ou* ﬁhat thu awara aetarmlna& tho dlsnute,.

that lt was certnﬁay il'*hat it snowed who was obllgaq to..

pay whom, and that 1t st1pula+ d Lhu manner of aym3n+ and-i"
made an aWﬂrJ of COSLS. ;n supportlng her subm1351ons,,

counse l 1llu¢tratea then w1th aknroprlate author:s.t:.cs° Eiﬁw

Brown V. Croydon uanal Coapanv [18°9] & EZSQQ; the arul—ﬁ”"“
Tator exanlned 111 che evxcance and awaréod a balance |
de901te the fact th there were conpetlng clalnso° ;p‘was

neld that the awarﬁ was sufflc1entn. He e'the'a@ara~ﬁadéf
sanaratc flndlngs on aach cla;m:and ﬂountervclalm in accord-
ance with the ter%s oF reference. o e

In Wynne vv_adwarés {184 L} 12-a° WL'?@S and

sewell v. Lhrlstlom{ 888 } aaR C PQF'496, 1L was decvided that

if by any 1nte1dment th< words ﬁould be constru

.,

as final,
the court should anno#ﬁ the ﬂwardga'zl rsmaF E., in the

carlier casc sald at” paqe 712°ﬁ}”Why Jxmha we o out of our
way. to put an.unnatu:al con;tructlon on thu wordaF in oxrder

Lo defeapjthe;awaré whlch we ought rather tu struggle to

u@hgiﬁ?""In m; crlnlonn- t 15 caear that*ﬂl aak; nc award

on thejéaunterfqlaim“;~ncans that ﬂutual HOLal g Serv1ces

wcre,act"té:befpaié}.ané that cearaspondlnglv "1 award $X

o Marlev and lapu Eneaﬂ.t that thu contractozs were to be

o

f the Case alscy the vogporacnt has




et V-

? The esulc is that the appellant has succeeded

'_on.every ground of aopeaE and the aWﬁrd whlch was set
aside by WOlfeﬂ J°, must be. restoreda The respondent must

_Jay the taxed or aqrucd costs both here and bs.low°

RQWE,'P;: g
I have read: the oplnlon of Eowner, ,A' {ag.) .

'}I agree Wlth hlS reasonlng and hls conclu.;:onsF gnd z too.

 would allow the appe;l and rustore the amrc.zr:ﬁ‘l "ade bj the

"-ﬂ:a;trgtor, '

I agree with the judgment of Downer, J.A. (Ag.).



