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M. deceased, was granted

to the

fésﬁén“dﬁt: ita Barley. ‘George Desnoes on Decewber 17,

)55
f;z?é

1983,

By Ofdef oigtﬁe ﬁ@urt;ﬁﬂiﬁé?ﬁarlay'ceaseﬂ to he an Adminisrator

on February 3;

/87 a8 unders

Hether it is. the duty of the
ersondl Representatives to
8811 the said Copyrights and
: 'Royalties and the bYenefits of
- ~the Agreements unsonld:

ﬂfiﬁéis;the d@ty of the Porsona
Fépredentatives to zell the
aid Copyrights,; Royalties an

WHEther 1if 50, the Personal
Mepresentolives iight in- thei
dideretion be authorised ta
ain the Copyrights . 4nd the
gfiefits 0% the hgreemants un

B

i

: The_PéfébnaL Réprﬁsentatives
" Héreby Adthorised to retain t

dered by the Court.,

Rita Mdarley.: for the purchase

detion 7 of the Intsstates’
nd Propezty Charges Acte

'gﬁttﬁéYﬂ'ﬁﬁiied to thé Court for direction

A

B

i

d

niefity of Agrecments unsold;

r

sn1das

axs
e

Cdpjrighta, Contracts and Benefits
of thé Agreementz until further

Hat ﬁé'tﬁé*fair capital value of
thd 1ife idterest of the widow,

or

édéfiption under the provisions of

Estates:

1987 and George Lesnoes retired as an hidministra-

¥ 8, 1987, Theé respondents wished tc know how to

Beieved: quadtlons rainsed hy the Bduinistrators in an




‘o wide crossésection,dfnthe Industry in and outside o

e

"h The guestion raisedl at
Paragraph 6 of the
Originating Summons

he and is HERTRY DEFERRED
for further affidavite,”

N

Pursuant to the Order of lorgan J. that the personal
representativedvhad & duty to s=21l the Copyrishis, Poyalties
and Benefits ni the‘unéold agreeqaent:, the resnondents in

atc iag7, 1n conjunctlon with fr. J. Reid-Binghas, ancillary
Adiminigtrator of th estate appointed by the Courts of New
York and Flgrldn 1n-the United Stﬁtes of America Lo admini
the estate in those jurisdictions, commcncad <fforts to pro-
cure offefé;for.thefpurchaSG and g7ie of the said assetu.
| The ras§0nden£s ailege. that they lost ao tiwe. in
making it known 0 the Induz £y in gsnaral that offara would

e entertainé& torﬁurchase'the total ascets of the estata,

Sarious Offefs wera r&CELVLﬁ from Alno/I rving tlugic Corp. =2nd

Mugic Salté*Lté. t“ 6f:whlcn; although conﬂld@red finan~

cxally vaﬁableft' comPietL, if EH ir 01fer -ware accapted-

asseta or £he incOMé str am from Lhe Island lecords Becorﬂlng

Iy

that "Hany &80 F @yvrtﬂwlnr 0f dintereet worve received from

]

‘ha

e

Urited atatﬁs of Americu, but the only throe who oursued the
wnqulrleq 3nu cguid dnﬁanstkdtu financial ebility to purchase
the Assets Weée the above three Companics, "

Negoflatlons ‘between the respondents and the Island
Entertainment Group Inc. culminated in the signing of a
ConditiongiﬂCanraét'for sale om April 27, 1988. Application
wasnadé tojthe‘Cdﬁfffby-hhe réSpondents saeking an drder for

the approval dffth95CQﬁéi£ionai Contract in the fcllociwing terms:




- 1583 snd entered
,he,Plalntlff of the ONE

siiakp LOGICS INC. of

lthi Street, New York in the

68 of America of the

for the sale to the szaid

§ 'Inc: of Assets Sﬁ931fied
fitdiile hereto at the price of
440.00 4nd.J$5,303,002.90
med with certaln moc;f1caw
$). a8 tHe Court shall think
hé '5aid partiés shall agree,
Jauéhaﬁ h *Plalntlff shall be at

S ECS . PRICE
| $5,259,000000

43,000,000.00"

. {iv) Real mstates

Ho: 55 Hope rd.,) | 3. §1,600,000.00
Rgtie 6 iﬁbiuding)' - Ry
3 'nléhlhqé \
. )

3,700,000, oﬂf

St Seng? S
Qr
a.

J. $%,300,000.00 »

The twelve

-ﬁé-séme iﬁto effect.“




fi gt thef@rdur ow the Court. Nine of the

oﬁnd to give effect to the unanimous

arles to the Conditional Contract.

-%al advisers maintainsd that the

ﬂ'*élea~ They saf too, that the

L rlght of the surVinnc 5house,

"f we held on “the Shmtﬂtﬂx brusts

@fféﬁﬁhal?truStS farisala and all poWerf
;inalsnpry 5 notes-ﬂﬁm




3 duties would appe

_ tne obligation of
.Dergoﬁal ‘representatives, as
tfusteas for: the sale of land, to
'Onsult viishes of <he benefi-
.,Hgo far as is consisg-
_we general interest of
©ho give effect to tha
># the beneficiaries or the
55 hb majotlty, accbrdlan

This duty Iud‘dmr,
rnere theé trust for sale:

_Jte {eg. on *total or
" .

o s 00 ea0 o a

66y 16 Chs . 81y Re Barbour’s Settlement

;u and Re Taylol“s Ap»ll at1on {19/2)

"*seg de t with;apvllcit ans ta

nncerned,

G or an,lntanu opwosed a ﬁrﬁposedt35

ity ﬁiﬁf?the_infénﬁ( From both Orders,
Qfﬁféf;ﬁppeal could Find no

tlon:  Jessel !M.R. in his Judgment

) ,cgﬂ approve of a compromise
oh bebal? chiﬁnfanus but it cannot

5 foree on é nnan them against tho

| S oplnion of thedr adv1sers,”'
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Jeései M F in a*”vment had opined that if the

.“.flg.

Codrt saw thnt a quar 1an'was acting improperly and against

‘ﬁha:igﬁaﬁﬁ_ﬁ iﬁteresté in refusing to assent “c an arrange-

attempted to

N, cupra; Bundred: c¢i children

nt degrees of handicap, soudht

which markéted the druﬂ thalidomide.

nét a nronoued

Was to Jé removeA; 7

-the;nroposed settlement 1 sq_

af 33 thp hnterests o
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‘those coneehtss;
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ipar;;es to furnlsh additlonal information if the justice of

 the case warfahts such actlon, In Re Taylor's Settlement,
Coungel fot the infants had been asked to give an onirion

éaﬂ to vhethé*'déftain proposed incresses in the remvmeration

Lhe truétééﬁ was for the benefit of the infants He

7“3@?156& the gﬁakdiaﬁg £d 1éave the questlon for the determination
of the Courts remindihq them at the _same tlme that the
é‘i::rL.:s”l:e"e' had the bufdeh o3 heklng out the case for the increased

[fass. ?ach 6f the guard1ans nevertheless filed an affidavit

saying that based on Counsel‘s advice and his own considered

“oninion, the incféaSéd pxoﬁdsed by the trustees would be for

Cthe beneflt af the minbras Megarry J. rnfused to act upon

He ord"reu that further affld&Vltq be filed

"t _by the trlal Judge. Metrarry Fe

| the opinion 6f leading:founsdl; fourthly, to submit leading
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Counﬂel & advibe to thé *uaxdlans ad litem anl to ensure

it hat the said guardlanH unnersfand Counsel's advice: and
:lastly, then and only 1 chen to submit the proposzl for the

faﬁvrov11 of the Court.

Aiﬁhbudh‘GxounG 11 of the consolidate? :rounds of

iapveai upon hhiéh Mra'. n¥son’s submissions wers crounded
§Was framéd to highiigbﬁ tne necessity for the prior approval
j;of the aﬂult béneficiarles 3ﬁL of the guardlanq ad litem of

| tis infant beneflciariesf in arogument., Mr, ' Frankson con-
ceéntrated vpon the rcﬁvl ‘enant for consultatiqn, That did .

- not deter hlm frnm ub“‘tt ing that since tﬁe unaninous

Cand -

H

Pﬁdpefty

-y g
hotn

or

?e ine power of




‘I';: ] sais undef“éi‘,aﬁﬁtérj}ﬁruét In the first case there is

Cgither a dlspﬂte or 1itigéblony the oiutcome of which is

9 thosg cases; Coun sel’s opinion

¢’ nf the same by quardians ad

Court will not act unon such

‘the informed consent of the

guafdlaﬁs:édﬁ item. 7t $ééhs to me 0 be othervise, as in

éée; hner cﬁé truste=es are authorized both by

fpgACA obtainable for ihe property

' ﬂp;_ﬁeen reallzad whethex througlh

dding é@rééméht for. gaie. But it‘is‘f

f par“hs pE flaé *t@ d
- % negoti teé'

. | - hé penc*" i :
| | the ongéctlﬁ af.'ii;ihéﬂbenéflciarles and their iegal

aﬁvauers,

I hgfeé Wiﬁ hé‘ﬁontehtian df Mru Bénrlqueﬂ that

f theie Was, §6ﬁéw&dﬁé

1Wikﬁ the benefi&iazles and the

| nttorhevg«a£=iaw far hea #ardlans ad litem artLr the

| S*o1lng of the thdiﬁié al‘ccntracta The re%ponoants provided

mditiohai Cohtract ant, with all

. . tl.'lx_ail ‘u.. C(Splég ﬂf 't_‘

| thé s u:pbftiﬁ dédumenLS“ ‘1ted by them or fequested by

thaiy éﬁpé £ ifﬁéSé ﬁfa “Bteatigs, It seems o 03,

: hOﬂ“Vér, tha ;Eb bé féilly nff1cac1ous COhSUit&ulon should
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_adtiOn, a faf cfy f

, beneficiariés

'ACt WLthéut first radﬂmMinw the same or wlthout Obfainlhd':j'

Th4

~11-

rracede tﬁeisigninq;oftthe contract. At the ore-contract
stage thé visws of the. beneficiaries and their legal
advisers couid bé Wdéful in arriving at the terns of the
contract, Aftér contract the role of the trustees would

be t6 prDVidE explahatlons and justifications for their

M what would Lz required if they

1ntended to havé ih_cohtemplatlon the express wishes of the

aE thé tlne of the negotiation and completion

&f the conrwa&t.i-Asfl £ina that the law does not place a

dnty upon the truétééé'to gonsult the beneficiaries prior

- ¥06 the conclﬁsion bf a ”Oﬂdltional Contract, I can find no

marit in: the complaiht contalnmd in Ground IX.
The;judgmeﬂt of "clfe J: was challenged on the basis
that the r#spondents had ﬂo right to sell tle assets of the

estate fteé oF Ithé ilfe 1hterest bf the widow conferred bj

Sectloh ;f&f fhe In&eﬁtateh; Fstatea and Pronertyzaharqes

the wldow‘g abhsent‘_‘fgéf' . 5
Séveral pfoV1§10ns of the! Intestdtes' Estate and
Property‘chatQEs Acﬁ are releVant Section 4(1} (b} thereof

ﬂrbvides‘»?”hm

ar: aestate of an . intestahe _
ributed in the Mannar o be
'trusts men*moned in this

5 ; ﬁihtestate leaves
issue tpon trust, as to
oha-hali for the surviving

~htisbanti or. wife during his

o} hﬁrhlifé,‘and subj@ct

48 .6 the: other half, on
Qﬁaﬁutory trusts for '
iE8ué of the intestate,
fﬁthbse_trusts fail oz
debermine
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intévtate thﬁﬂ-ﬂ“O“
fdr the eurvxv1ﬁﬂ husbano

"statuto ry trusts® to mean:

rust to fell the zmame
d' possassed of the net
gale; ,,unog

f"survivinv husband or wife is
0" 8 1ifée interest in the

, state. of, atty part thereof
FSoHAL! renragﬂn*acive TAY ,

4 the echoent of ‘any such
Filife (ndt %eing alke the
{CERS rewraaeﬁuctlve) or,
tetant for life is thée sole
, ptesentétlv3, with the
'°ﬁCour%d_*dlchase bt redeem

¥y {iile it i in
_ in Lhe‘can1tal value
réekoned decdrling: to ables
g Isonal repreq;htat1Ve)
AL E6L AL fd .o . the. neréons L

e commencexent
ndet. or Ly virtue of
A“éhﬁfor 1nuurument;, :
tdny dstate or ititerest
Ylat-RG afhb time being
AEr¥ist for dhy rersons
ed8ioh, craates or is.
'F 'his Aot a ,ettlemenf
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sectién 2 (6)

“Thé'ﬁéfédﬁ Wiz is for the time

beinyg; undexr a4 settlement,

behéficréllv,tntltled to

' ‘ gettled land, for
18 1uE § For purposes of

tﬁis Ac* thc tenant for ]1fe of

P T A A

ﬁttlement comprlses
;é &3 share in land, or,
4 satblement, the ¢
"d‘hds come to bé hnld

euhq sm}:;s’Lstimq'"‘T
: by std

cthEﬂt, or ‘of’
.of by his difsctio .
1% Loy dnd the powers r:v:n o
chis Act afe CUﬂulath€u ;

¢6n£racts or. ;ntenés .
fiy bower ndar this <
N nsevis16ns of this rot |

211 ane accorﬂlnrla,
ﬁthsuaﬁdlna anything in the
scttlemént, ‘the consent of the

‘tenant for iife shall, by virtue

G ths Act, be hecessary to the

e by the tristeés of the

ent B¢ | other persén of an}

Bhe 'éd By the settleme
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Grouhding themsélves upon the provisions of the
Intestates' Estates ané-fraperty'charges Act.and the cettled
Land A&t théiappéllaﬂts contended that as tha residuary
eitates is éﬁﬁnfi%éd of ﬁéxsdnalty and realty, in razlation

to the realty the surv1¢ing spouse is a tenant-for-life

w:thin the mééhihq df £ “Settied Tand Act and by virtue

of Sectiohs 3 62(1) an& Gﬁ(7) of the Settled Land ict where
the +«usteés purporh tb * cise any nower of sale in respect
of the’ iaha Séttied upon *hn widow, the consent of that
widow 15 expressiy requlreu,- It was argued that Seciion 4

of the Tnteskatés' Estate“ and Property Chatges Act made an

1LJortont diétinction-b

etween property held “upon trust" for

tha surv1V1hg spcusé anu oroperty held "on the Statutory

b'”th""intestate; Firther that the

Fana’ WlAOW'S iife ihterest Unless

and ﬁh%i1ﬁ£ﬁé“i'fé'iﬁi?ké3t Was nUrchased or red@ﬁnoc by the
ttusteds and Ehat th15~purchase or rpdemption could only be
dcne ultn thé cohsent bt the widow.

These argﬁmrnts ware extended to state that in the

instant case the respon&entl ‘had no power in law to rell the

agsHats as thé widowz_ éaentitled in specie to one-half of the
*Uary estate.r it vasusubmitted that any pewer which the

rﬂ8ponoeﬁt5 Wbuld have had to sell assets for the purposes

o= ddmlpisttatlon 8f Ehé estate that is to say, to pay debts,

llhbllltles, death dut ties, admlnlstratlon expensas,. had been

spent at ;he time ofithe‘cohditional duty at which time their

sola Juty was one of disk¥ilnition of assets.
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welfe J. had besuvd similay arguments ond unimepressad
2y tham, held that upsa 2 cale of the assete the iluterest
0. Lf&.ife tenant was converted from a thing in szhecie to
an interestrin‘the ﬁerSeds cf the conversion.

TheIStatutory wrovisionz in the Inited Vintom as
Lo Bl ?oﬁers.df.thé;ﬁe:“cual representativas vhen daalinc
t7ith property of the intescate are explicit. fec
the noministration of Zstobes Act, 1925 provides ihat on
the daéth éf a peréoh,intawtate the veal proporty shall ba

31ld Ly the nersonal ;mpra sentatives unon trusy Lo sell

s

’

the sane ané tha perwonqj ~zoperty uron trust to csll it in
and s;ll abd convert JHL” meney such part thereof as does
not consist of money. Vo simdilar statutory p:o*:**:n
exists in Jaﬁ&ica,andxﬁhis.difference.in the stgtube iaw of

the £170 céuﬁtries fﬁéiiéd the ddbats on this wround. I

s Aifference is not decisive cf

uﬁ? ok Willlnms on Executors and

t'ﬁo €92 states that:

ﬁaﬁ has an ahSoluﬁé 7
-spo3al over the whole
,'-Lcrb of his testator

u-p'ooceuédoo

Estates andi E operty

In Hﬂ Cohéﬁtﬁéb'\ ¥ational Provincial Farik Ttd. v. Katy

and Cthers ”61960) 1 Cha 1 79} there was a will in vhich the

I e A et v

25tator nade tw : fic hnquebts as oPpovcu to residuary

..\

6evisee§ énd'

t Was held that the executors werz antiitled

-vraulbh to #ell any ci the Dronerties

'5;xhlcn WEr= reculred £or the nayment
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A _1ady vuth . 130:«'3:3_-_05-
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o Aund, Harman J_ sa1d°

xpectﬁé tc “1cr01sn
tandard of <iligence -
ge- than an unpaid .

o that a nank whlch

ra]an charge
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s, supra, He saids

L OF ﬂlon'thrt'a higher duty -
F is plainly Aue from someone
Tike a trust COIWO?a‘IOH which

st on’-a 9901._.”0J business of~

A trust corporation
its'zdvertlglng

. With a S?@Clallut staff of
trained trust off;c«ru and managers,
ith ready access to financial informa-
tlon ‘and professional advice, dealing
7ith and solving trust problems day
after day, the trust corporation holds.
1f out; and. rlghtly, as capable of.
. dlng an EXPQrtlﬂL wﬁlch it wou1d

the orﬁlnary prudent man- or
accapts, D‘ﬂuahly unpaid and
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M the burdaen of a. trustee-
‘as, under the law of con-
rofessional person possessed. .
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: le; and the onus of proving -
- they acted . reasonably is upon them.
- is therefor the:duty of trustees’

“sale to. inform: -themselves of . the.'
-of the }wopc.“ty and to fix
. price; -and for that purpose

to employ if cessargF some experlenced
erson:to value 1L,j _ -

uth r-o Lew1n on Trusts states the o




8 Chancery Appeals

' 1on. The trustees negllgentlv

or s le at publlc auctlon, The 6escript10n.f?-7




za_ been valued for f4105dfwas

:prlvate'contract" The;f"

1n neqotlatlnq for the sale

10ns adversely affected thg

sleylv Co sa1d°

”fdf ettlng a51de or cancelllng




. 1988

ceedlnms follow1ng
lega. adv1¢ers con51der1ng
a O] of carlcal in a

_to av01d costly
curred high- legal
_anount of"

ic bu51neag who may
= Cll&ﬂta 1nterested
smtlon qnd '

'::éép ed Tuthods (b) and

e 1ous and

' uromlnent for somb tlme the people 1n the




been spec111c

o ccntact:wa made Other than the

';qare cons1dgveﬂ but'l'do'hot

m- h;ﬁ n horw1se fu1l and franu

j_althouwh oz cal‘lnq ﬁames s2 A

of he Unlted ¢LQtQ§~0fgﬁﬂerlga¢”~

-_,_'

Was not easy nf-a : osal upon the open  '

radmlts that t1 - ndents haa all the_'

".1?_5006 fa;th;lls

appa&rs
_ y;ﬁad ‘all the relevant - --;]~;-.; o
nlst011ca] dat whlch were: avallable° ST




nd, o rt*fled ﬁub1¢c accountants anﬁ

.was 1n error 

'puréhaser dié noﬁ have a flduCLary
h;O?fduty?to the eutateo. he aald that tharﬂ'

Sta llsh to the Court




enduavours 1n carrv1nq out ltS

'“performer,. Th@ voung composer Ltc,_

vence’ th@ arrcements Wﬁre VOldable,'

en cowwany) knew thnt 1 would be unjusf anﬂ _




advivc.him to sa ek suhh

at“thﬁy vould not haVL bean ablc

Lo_thﬁlh-quanl?atmon and to qa

n blsemant LMIWS 1f they h

t the dooumuncs before h@ 31gneu |

e ought to havo 1ndewcndont lngal

1'fr0m fho '1nd1ng% of fact ar&

nly conc anz_ k tho consequentlkl' p

f he contr;ctg4”

*;erles oF ccntract°'5f“'“

arloyzand hlS as ;O”lat d companles on.*

g'a perl d_of gome'twancy ynars.; Under h ; :

ld record L 1ey songs etc.;anﬂ

_efﬁﬁelsoléi“ropcrty of Island

“-h ley mu51c and se ”1 EE
aach record solc Ma:ley would be mald 3 7

f cn that +hﬂre wav F”y

fLar]pv ur unt11 tbls day,_ NQL:

the +l1a1 iu qe or before uu'

payabla as royaltxe

between the d@ceaaef‘”

Iﬁland Recor ds was 1n no po tjon_;”

_pervo"nanne of those contrqctUML_;'"

Itr ct al lelatlanshlp, '4 am of th& Vlewﬁfff'



gy

12 ge_upon_tbe 7cndents 1n thr negotmc

?Qru”tlonal Contract _?he pec ullar nature of

'gand Islanﬂ Recorﬁs inhibited

.
Tver ey orasesot o
LI 3.5 R 1 B A 310

o +hat income stresm
'-no practibal control”forﬁdeve ppm

a'reputdble Trust.

oD any who had’ the_ﬁ

d_E nghamf-an PLtornﬂywat Law and of

gai:firm 05': h_ﬂ.iubbard and

nd e thled to_ 1mllargp

-,*f:ompwhlch_lslanﬂg

ﬂor themselvesp-

fo royaltlesﬁ

._-m-jj .
Lhat there lS no
“fpurchasers.stand;in;_ 

"and so ought not tﬁ'*;

'ﬁthat the terms of

_uhe Lnndntlonal Contrac

iy

ni d neflclarle :end

'* anld nq to the contra“vau'

x mlue because no

ﬂlth a. contractual dutv. '

W
g

Rcud .f*-

Axotectlon-ﬁrom~the]*

'_, ~Island Récords wereﬂon.théf~ i



1%33;{?r

_the fjguc ugd by.the'parties'

cont;achux to b* h@ purcha@ ers

'f;i havu %1r y dealt 1th th

_1n0 and ASCHU the%v 'o ,rnndiae met w1th

an 'to fhe escatL~ 51nc9 1083o' Almo

_1 teres ts of the es+nnuji.f

'=The:ana¢VS5 :uhcwcd a decllne 1u

35ﬂyéar; 3 yﬂar and 2 year per100~3




'’ 6530,000.00
$527,000.00
$453,000,00

5 $159,000.00
;$149;030;pr1__
$145, GO(}.OO




551§n ﬁd *a »aln_specifically for




the Contract the “Efféctive bate“

‘“b f_"ld Ermu the audlts n.;;, no.

fding December 31, 38?. Tt wais expressly

provision aisﬁurbinggi}mhe Condlt¢oua1 Cont;aﬂ




A8sets imuld' not: exceed US$3. then T




- ﬁe szgn1nn of the
conﬁ -ionalacong acion
' 1988 to be: theT
,the emtate.'







‘chner mati=nr, however,

Xy

A PR [ R 5. —_ -~ . o~
O omproacioln the ordor o

“ N S RO N I I
Tar7 uenne ot 18 meora

deoision.

jlfonéﬂ oognizoni of the Ffact that

yon T oy dem
ralato o

1, but those

S eonsaguent

2roars not dealt with.

or thago

Tt con

586

mMendc

and in any ewveorss

Yol ek

D Rrosertv o

s that ne

a2 conditior=sl

»
v

PR A

T

» comnlaints which ©o v mind bad

dRSictais e



1 e

rley the celebrated expornent of reqgae mumic Aind

1987 . iz ratatbe was considaizhle and because

gists of intallectual property which .rovides a

lecacy., The Administrator of the
vilizrchant Fank % Trusht Company Limited

J., on 3th October. 1727 on an

cand sounht specific directions nerxtaining
estate. That learn=d judge ruled

rersonal represantatives to sell

the Personal EBepresentatives are hereby auvtho-
n the Copyrights Contracts and Benefits of tha

further order by the Court.®

fer to as the Bank or the Trustecs. entered

+  The Bank then took this conditional centract

“J., on an Dziginating Summons for the Court's

blidéﬁe their eppeal. Foth reguasts were granted by
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in Chamber:. It was in those circmastances that
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Liwall Lhe Appallants nresented
attack on the order made in tho &urrense Court.
falis to this Court to say whetuer the aprellants
iawqior if they are the order apg roving the con-

W, and a nsw contract entered into on

or wheth.r in the circumstancaes oi this case, a

the terms ¢’ the contract would meet the justice

Trustees ostablish that they outained the

and conditions for the heneficiariess?

ths very beginning the sstate has wran
ed 1n:leﬁal disputes. Letters of Administration were
by the Supreme Court on 17th December, 1941 to the
'Harley the wife of the deceased who is also one
a;vellants, and George Desnoes. By a subseqguent order
'ﬁﬁprame Court, Tita Farley was removed as an
n ﬁﬁikﬁér and deorge Desnoes retired becaise of ill health.
i;presentation of the apneal reflected tha
ih%fdisputes in this-case. Although the arpeal was

nt yﬁcbngolidated and the fettled rule as leid down in

ic ,‘ Ianc*shlle Yorksihire Rand Co. [12751 1 o.FB.D. 42 at

.hb Allesburv s Sattled Estates 1 Ch. 506 ai 574; and

-gwwv”<Asséssment Cormitise of West Ham & Another [1882]

*L:Té'149 at 150 iz that there should bhe ailiresses

hounsﬂl only from =zachn side, hecaus.: there were nine
de£1c1ar1eq aud the issues were comnlorn, This court
,#ded to permit twc juniors to follow the two leaders

.

ing the caze for the appellants.. It is arcguable
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(19641 2 o.r. 601 as regqards the nunmber of

. ther: might have been a saving of time

‘ase is Lo determine whetheor the nrice arrivead

3t attainablz, so there nust be an cnguiry as to

ited which as the most valuable asset. It wAs
£ songs beiuny adrinistered by Alme imsic Inc.,
the world -wile copyright interests of the estate
s and the songwriter and publisher rovalties

om ublishing these songs.

re8igned to Cayman Music Inc. 7be royalties

ncluded under thic heading. This rroperty is the subject

ication between the estate and Cayman Music Inc., and

Part of the conditional contract, but may he sold

It is also worth mentioning that

,oﬁher law suits to recover money for the estate

ormance royolties paid by American Society of

hors and Publishers for songs in the Bob Harley

A.P. for songs in the Cayman Music Catalogue.
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island “ezovés Fovalties which rrire
rom recordin, contracts betwesn Fols rarlay and
fetuly, vichts +o use and licance othe

» and iivass to nomote the

for ;f-eo Finally, the Bob jfarl)>r Museum
féb&étharjnitp equipment, macnineyryv. inventory
“icéateﬁ tiers and at the Tuff <ony lccording
two pavcxls off real estate and eguisment viere
iticnal centract. fThere w-s alse a DYoo~
’iry swhia’ was to be put on the market.

Ouis Byles, the Monaging Director of the

crecallod that in conjunction with

the Ancilliery Administrater of +la Tstate

€ Courts of Hew York and Florids, they decided
;arley Catalogue was the most valuahle asset in
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8 to try to sell them to a single mrehnser.
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ccounting firm wo yive a veluation of the cssats

ne orally and confirmed in writing. Loy oucht

l to be vined in tho opinion of Zoopors nnd
'#éte are their oim -rords:

2 FIE is a coamon nractice in the mesic
© industry tc base the price of a varti-
 cular ruslc catalogue upon a typical
cmultiple of its net publishers share
fhereipaitsr referred Lo as "HES .
- NPZ includen publisher®s shars of
~all revenvus nelunding those from
domastic nnd foreion nerformanca
‘mechanical . synchronization and ~the
fees}) lesrz any payments to third uﬁ:t1
. cipants (such as writers and co~puLl1shcrs),
Based upon ovnr familizritv with the usic
publishine irdvstry and ouvr knowlidue
wertaininyg Lo several transactions that have
s ocearxaed recenily {(or ars in the urocoss of
"~ being neqoiiated), we beliave thot a- tvrical
- price muliiple for catalogues of music
Cpublishin s michits ranges from five to ten.
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ce they stated that
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kinyg world
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yers and sellart face to face. In Haroer v. Hayas

ere the trnstzes had a power to sell either by

nrivete treaty. Campbell, I.C., at page

. creating the power, Hayos
ed to sell by private con

~oanction, as to him should

padient. and an attoar-t to

ropaerty by avction wonld

‘nest inexpedient, Lecausn

: i+ Eotal flaw in the title.

7hich an abstiract must disclose, and

which wouldd be cured by lapse of time

in .six vears, and the attention of hidders

must have bein attracted to this dafoci by

‘a spacial condition in the articics i male.”

1-[18531 4 ,ii. p. 60 was also a ¢nse here the
ch cmbodied a sale by private treaty 15 appinved
V.C.s Horazoprer, Saction 13 of the Trustee hct

¢ by private trsaty.

to make an offer in writing for the

tates] that they were nct interested in

Catalorue and offeraed US$2,000,4000,
ate” sziations but it should Ix¢ noted that the
Ft:éf%ﬁr was $3,707.%,000. which included %“he purchasa »f
gggé;énPn royaltizs, This offer was rejackterl.

of the negotiations were wilh Fusic

thay offered USES$5,.100,000. for the entire

w2 not interested in any of the assets

ﬁé that th=z=y
¢d iﬁ'Jamaican Almo glso came back into the picture and
‘aﬁ'effer of TGS ,007,006,

11&;@&5 in these circuvmstances that Christopher Blackwell
kéﬁﬁe:lgjgnd Records Group entered negotiations with the

‘His first offer was for $4,.020,.603. for the entire

s"y,,z



ers aqd-Lybrand, Noteworthy also was that
exprrt ‘Leo Strruss used the sane method. - He
of the record, that’the selling

- -ig avproximatoly mid-price in the range

- Lybrung.® As the iritial olfer was

.érchrswié,‘lgﬁe inclusive the bargaining
cwith J,'Reid pingham agsisting on one siﬁe
fonfthe'ctherj.ajpride was reached which
tppstééiceuld.aeté If was US&SFZGG,OOQ-fbr
.;Usvugﬁbﬁm?fyt for the. Record T-“ayalt."eas and '
”gmequipmenbfw Forathe assets in Jamaica -

x. 5€ Fope, Load inclusxv of furnishlngs‘“

Jervey Prive. Slanﬁ hvcords was
stba in £Lunzl Place Mo saricus challenqe\was.maaé

iprlce arrlveﬂeﬁt Hor the assets in Jamaica.

-vrlﬂhts 'Rcvaltles, Name., - LiXeness, R;ghts, there

'La@airbyaltieszas not‘thehbest nrice. Their

and authurlt_”s must be :xamined to determine

J.,rdaSTﬁﬁStifiable'aé‘r&gards
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xuSteﬁ'was.cri:icised'far‘net probing the offer

de Part1c1ﬁat10ns et de Flacements. on

qr@nchlcompany i the process of formation. Those

_e to -ozm.th* com'any wore‘rrs. pooker, the mother of

; nnamed:Europuan'prlvﬁte investors and the

N L S IE L P I ) T
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“_mpahy Trams. They were not intarasted in the

but

guzy2sted they would pay Ur5f.700,000 for

| The suunested terms weva such that
to giva them scant xrooard. Thaey

» in escrow at thz #Fanguz de

ts while an audit was to be conducted.
200, on 21st Dgcemher, 19E€% and
ect: of ‘this offer to note is that it was

Trustaoe un 21st Foverber during tho courss

age obsurvations of ¥YWynn-Tarry. J., in

ﬁ, Saundere & noxr. [1851) 2 A1l w.FE. 123 at 195

Tt is trus: that persons who are not in

the position of trustees zre entitled,

-if they so desire, to accept a less:r

price than that which they might oltain

"on the szlz of property, and not f
infrequantly & vendor, who has ¢one zome
lensths in negetiating with a prosvsctive
rurchaswy, decides to close tha deal with
that purchaser, notwithstanding thet he is
cresented with 2 higher offer. It

redounds to the credit of a man whe acts

like that in such circumstances. Trustees,
howover, axa: not vested with sach complete
freedom. Thuy have an overridino duaty to
obtain the hast vrice which they can for
their beneficiaries. It would, howevaxr, be
an unforiunate simplificztion of the

nroblem if cne were to take thoe vicew that

the mera productinn of an increased offer at
any stagas, hovever late in the nzcotiations,
should thicsr on the trustees a duty to accept
the higher nffer and resile from the existing
offer,

For mvself, I think that trustens have such

a discraticn in the matter as will zllow them
to act with propaer prudence. I can see no
reason why trusteecs should not prav in aid the
common-sensc rule underlying the <ld proverb:
'A bird in the hand is worth tuo in . the bush’'.
I can imagine cases where truste:n could pro-
verly r:zfus: 2 hicher offer and prouaed with a
lower nfifer. Fach case must; 0f nzcessity,
depend on its owp facts.”®




{oh
b

a1,
was correct in approviang of the

rduct that they rzfused to explor: Lhe improcise
‘ 1cansm¥tium at that late stawg: of the

oL payment susaested was highly

#, 1t might have jecobardisezd the

fad reasonable time Limits fixed

‘ttack on the Truste.:s' conduct,

“at there wsas no valuation report nor

ghnt of the price hy exports as is

The Ld;OoP however, suqqest 2 omore limited

‘gt a ruport should be sought ig undeninble
féureﬁ, The mathod of valuing has

¢ .the rrice at which the Aasset is

£ pe the bist that iz obtainable in the market.

urts have aclhnowledged the speciiic
" a bank a2t a ‘Yrustoe and this was ~dverted to

in Pe Wnteran's Will Trusts, Yloydz Bank, Ltd.

Cthers [1%531 2 All #.B., 1054. Thot learned

"1 must, therosfore, assume, in gpite of
Call appenvance, that there was Do“ning
more than suvoh a want of judgment ghown

as tha ro"rt would excusz. I say I must
assumz that, but I do not forget that a
nald truSCQF is expected to exeroise a
higher standard of dilirence and knowledge
than an annaid trustee, and that a bank
which advertises itself largely in the
vublic Press as takinr cheron of aduinistra-
tions is under a snecial duty.”

, in conducting @ sale of the assets either hy priveta

~or by public auction a trustec must not depreciate the

f'yi; Dance v. Goldinahem [I..P. Vol VIII] Th. A. 303 was
instance where the *rusteces deprecinted the nronerty and
court rastrained tixe sala. The trustees werws unable to

2 déed of 181% threough which the parties to the deed of

.

594"




“nd the land was put up i2r sale on

vas te commence witv tha deed of

3

term that no earlier datoe should be
mchaser’s expense.,  done time after

thae deed wos found. The ratio of

¥

the following nascagre of James., L.J.,

tue trust have i right to
ourerty sold without ony -
done which is calculat
it: an? whether +lLa:
fact s i ~his condition was
calenlaied Yo Wroducw was or was not

ﬂtorllv to ﬂ\rbrmlﬂ“p

2 Fourt cannot know how many
ara deteryed hy such a clruse
fxow bidding cor attending tha
sale., I doukt this clause would
ahsolutzly preclude one class of nersens
rom atﬂcnalng the sale, namely. that
lass of purchasers who had trust monays
for 1nvestment in the purchase cf Zan?,
It is guitz clear that this is o
which was calcoulnted to denrecists &

value of th ”IOD61ty in the auction rocm,
and that it wus inserted without rny

. reasonable gruund for so deoing.’

followed in Dunn v. Flood {vVol. X:WIXT) Ch. 5ES.

which dencnstrataes that the expart wrinion

a mandatory dir=actiorn €to a

Searéh (Vol. XXII)Y T.L.R. 500, The

th& ~rustea mu4t securs the kast price
1 this may be below a valuation but would
e recarded as a sale under z Aderrscioting
this casa, the Trustee sold bolow the
the Chuxt approved of thes conduct of the
e - to guote some passages from

Iﬁ“ﬂwlcu 3., at pags 71, he so

[
i

.

Rl

judgment of




‘Th=re swvas » dircct trust for sale.
followed ; no doukt, by a powsr ~f
ostyouemanto hccording to his
sgxprerience in Chamber:,
728 in this form it
for the advantou:
;astat:
rostponed. It was usually
the sale should tale
On as was reasonably

that the siale

t was said thot the trustees had
1 the solicitors of the
ﬂriés as to the value of this
- v For wrohate, and had aconpted
hﬁ'”alr‘+1ﬂn of the solicitors; and
that thev .1id not consult them a'ﬂin

ith referapeca to the sale; but in his
Ordshi ‘s orinion there was no hh1h,?
on on the trustees to communicate with
the solicitors of the hvﬁ»flClﬁr1Ln kM
_ Thhn it was said that the trustoes
nevar had » valvation »f the nrf*~rr}
mada at. the time. what they 2id was to
instruct Hessrs. Debasnham and Tewson, not
to sell, hut to report with a view tc =2
‘sala Zdams, no doubt, was not o

qualifi=¢ valuer, but he was throughly
cualifie® for the purpose for which he was
employade—yvin., to inspect and repcrt.
Phen tie offer of the £3.000 was mads the
rustees at first weuld have nething to do
‘with it, secing that the property was
- rortgaged for f3,59ﬂ and was vzlued for
© probate at 4,182, and they refused to
- consider the mattar unless they had a
o report in writing under the 51qn1+rrm of
“the firm., That report was duly written and
‘sitned by the firm, and the trustees actad
upon it. Thare was sore evidence at the .
trial that 2 little more wmiaht have been oot
for the property, but evidence of that kind
custht alrays te be accepted with a2 large
pinch nf s2lt. There was certainly &
‘ 5991*5810n in the market at the tiae of the-
- sale,; and that weighed very much with
" ebenham and Tewson. His Lordshir was not
convincecd on the evidence thet thwre was any
market for - hcouse of this kind at a large
price or at any price, and it micht have
heen in the market at the preseni: moment.”

n: fflnt of fact the courts here reccgnised that when
e s to thu sale of an asset with a fluctuatlnu market,
is rfék and uncertainty which a purchassr wmust bear.

risk plays a part in determininc price. %ha trustee

S77



6% 7

B4

.8 prudence 28 a trust administrateor as to what
~bear znd he cannot depend on zxpert opinion,

qulty Jurisprudence hasz recognised this

514 price at the hishuat level, so in
Duties v, Livingston [1954) 3 “.L.R. 963

Iility of many forms

an ailmost bhe assumed,
realisation ara very
interchanyeable terms.”

ustratad iu an earlier case of Thomas v.
where Bacon, V.C., mads some
the iimitations of expert opinion
involved sneculation as Lo futurs
sue was the rossible inersase in land value
ribaillae building of a railway line. The
by the rewalndermen foresaw a tremendous

lue over the market value which the tsnant for
eceive alt the cnrrent market prics. llere is how
lce Chancellor puts the issue at pace 549%:

I am askad to say, upon the evidznce

of what are zalled expaerts, that if

the sale wan postponed for a time a

larger price could be obtained fox

the proparty than could be ohteined at
rresent. %hat rivht have I to rvely

upon the opinions of experts woon such
& subject as that?’

:1?&njﬁhé face of tha tructees avidencsz of the hard

i Phetwenn thamselives and Island Logic heiore the

was éet :riined, all the appellants had rcsorted to

,Coobérs and Lybrapn? formula which the trusiees
',::he reat of the owniniorn of Leo Strauss is largely

JP”turdl 28 it concontrrted on the possibility »f con-

qw, doPrﬂc1at10n of the american dollar against other

: Ciasm

a continuous inflationary situation in the




I
...-;_5_).-.

an always favourable market for

and rhair there would Le a lar~ar market if

sxploitation of Herle g music in

‘pasis of these speculations that

euaht to have been a hicher price.

xpert with regaxzds to such

is that given thzs cuztomary

-
1
¥
e
‘n\-
o
L2
}-

seywr, the experkise which is reguired

srgean for tho higheqt pal tivlier

the trustees did. Their conduut, therefor.s

23 on ©his ground, dospite tha spaculnrtions

A= attack was 2lso wads on the accuracy

ed on by the responiunt in

2 {
u
LJ-

price: of the said asssts ..... 202058 it has

w
a3
[N
o}
=]
]
in

This iz an unwarranted allay

__f the contract makes provision for =n rudit anad

}rov151on for adinszhuants by either party az a result

van audlLﬂ It is imporiant to note that the audit of

ies_of the Tszland “roup is to be conductixi Ly the

“inn +his

s

's auditors. There wzs therefore no mavi

anct of,thé appeal which stated that the detarninaztion of

N

i hast_price was iipossible because thare was no inderendant

caflon cE the figar.s.

There is vet ancther case to illustrate tuat =sven

5 a trustee selle at n price below valuation such conduct

: not nechssarily to be regarded as a sale under dezpraciatory

tn Wilton v. Bill [1855] 4 W.R, Ci:. ot p. 65, the

‘stats was valued at £4030 and the trustce sold it Zor #2,400
y Qrivaﬁé:contracto vipturgley, V.0., was emphatic that in

_circumstances, there was a proper sale. At pa¢z 87 it

ads thus:




. “"no“xﬁd to nim thea L
had deone 213 +het they could in rclat;on
wnt. of thz estate;: thara
ve heen a difficeliy ir
th the bishop for a woneuzl,
A ne Acabit #ake from the
vromerty: at @1l evenits, the
was the sum offexs ot the
2learlv appeared thai svery
transaction was conpduoted in
nner, and there was ne ground
2t the sale was at an wrdarvalue.”

B

ehthn trustee was criticised thot he sold at
:he value ¢f the
rights as defined in the agreement.
not bear this ovi. In listing
. A5 of the veanrd, he

zt mage 147 of ths record in
ctated that *whether ary of the
wonld purchases the2 assst without

but it is clear thot wihe purchaze

.J

v less without the right attached.”
the necessary infarence rmunt bz that
tor taken into account in fixing the mualti-

ig in tvrn gerved to enable the trugies in gattine
rossible fros island Logic.

other challenje by the beneficiaries to the

he trusteus :rers not aware that the lzster

to the zstate and conszscuantly that
nrice, was eifectively refuted by

out that there was no such

-énde.ih“tha Cour c:lov., He then szcured further

-duv;ts fkbm J. Reid Bingham which exhibitzl the contracts
-jti@é@é 91 of the =zcord. Apart from ths

Mban? which was to revert o ithe estate

all recoxdings featuring Bob inriay and

00




records. Tt ought also to be
the trustze made these contyacts srmilable

tha supert witness for the appollants.

attackad Claouse 24 at page 64 of

1 contract in that it vakes the

o agrosments wholly to be per-

rchasers are incorporated in Hey

~ggumed@ that tha laws :{ Paw Jork
ica unless there isg avidance_to
snce was produced. Coassquently,
dep r601ﬂ+1nd conditicn of the
" thy trustee in the Trerk balow to

che day, that the bast ¥ic2 had h=en

the iearrad judoe so found. This is cvidenced
age 260 of the record with aunproval of a

thus:
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.price reasonably ohtainable, sc ©

wppustess ave Round to sell at the bast

even if negotiations foxr a sale =xe SO
nearly comilote that ordinary commercial
morality rrucludes thim from honourably
withdrauvine, they still must not reject
("‘nT'\" itu

a better cffer withouvt first prading
Mevertheless they have a discretion and

.

are nol onund automatically to wu:izet the
lover o€fer: they may ‘pray in aid the

common Senu ule underlylnj the old

ﬂrOVhrb
bire in the hand is worth two in the

bush‘n“

rrial judhe also said that the onus

]

- satisfy ths court that a better

£

aynilable and thoat they had not satisfiszd that burden.

in

A3’ at v. 54 he said:
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H

he use of incxact lancuage in the
ztatement of reesong for Jjudiciai
thouch nothing may turn
ticular cases
ad apon sound principles; is
Tiahle to become a point of
othar cases, towzrds
clusions. 7his appezrs
happenad in the court of
in the praoment aaga.”

ssage is pertinent in a trinl by a
My Morrison®s submissions that the

rt the onus on the beneficiaries that a

amounted to a seriows misdirection

A

they were uscd tc firect a jury.
A trial judge's ressons wheras he
they are to bhe rzgnrded as
all this, X fiﬂd that the
orocannot upset the findin~ in the

. .

trustees cobtained the best pric

o

they used in negotisting that price was

ariendments to tie termg of the

Prustees must act in accordance with Zection 2 of
Frankson in @cply tock a point which was not

baefore ¥Wnlfe, J. De criticised tha tezm in the con-

1

;hiCﬁzéought t giv; the purchaser credit £or the

'Oﬁifér Record Royalties and Record Dinstribwtion Rights.
 ﬁ7é§ﬁineﬂ by tho court below permitted the purchaser
fgthigaéum over a ten year pericd at $EUHG,GGG per annum

tion to $1,000,7200 cash. The substance of such an
; r

co2
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it -

o werxit thz trustee to make an unauvthorised

:his Court will not pormit it. The trustee

15 the best vrice nnd this must be
tion is completed. i3, Franksoen
Trusteza sct which =atz ount the rance
that is 0dd is th=it the French

dit for a larger sum zlheit for a

in these circumstances that the <ouvrt

se in the conditional contract so that 3.

amendnent thich was implemented

ﬁbmi sion made by counsel on behalf of
Cl%use 2¢1) of the contract enmahkled

o.benafit frum income earned by ti.e: estate but

vy the gstate before the signing «f the conditional

s was to accrue to Island Logic. The amendnmant

Cnurt vwould enable the estate to rotain such

id.the: trustze err in law on the following issues?:

Y. the fiduziary relation between Island woup
. and the estatoe;

__b]:bh-the special position of Rita Marxlew:

fi(c} on the ne

cessity for consent by the
beneficiaries hefore a sale was efiectoed.

'fThe,point taken by Ey. Spaulding was that chesre was ~
y rmlatlonshxn hetween the Island Reccrds CGroup and

- -

:dutinﬁ‘his life tiwe and with the estatc aiter death.




» | . co

ever two versons stand in such a
relation th; t, vhile it continu

= t Of thlt Cf,aﬂ--,_d*
sed by the other v

o u A

that Island Records sovght to

el TR

1ing in its offer lebis: at paje

d have no incentive +o premote

ue and the promotional expens< weculd be

'iﬁ waS aﬁbmittea that the duty to rromote

‘ground which established *he fiduciary

a f9rmidable submission =nd well argued.

‘n sérious response.
ns for the resmondant waz-based on a

zhe contracts which were exhibilted in

area of law where a fiducisry relation

the case of O'Sullivan v. lianagement

ILtd. & Ors. [1884] 3 wW.n.RB. 448 where

_or-an.

_tlme thgt he assi

entered intn the coatract. was younc and

into ar executive manadgemant agreement

“third defendant, an internationally recoinized

"!;proauéer and peijlormer. Tha instant cass was

difﬁéﬁent. The acreement of 27th ducust, 1274 at

f the supplerenitary record enabled Marley to aproint

accountant to audit the books of Island Records

 §r¢ya1tiosq Ly Aucust 6, 1975 the lariey

> now botween Media Aides Iimited, an off-shors

British Virgin Islands, and ihis company
to receive his royalties. it was also

¢nad his name, likeness, image etc.,

L=y

1 n¢ Pccords as this was an intellectual auset protected

gProtection ot 1958-1972 {U.K.). ‘rhe

i ormance

oY
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ka1

12l lssctual asset was thereforc a
n bokwasen Marley and Island Zacordsz Company.
pecifically states that the agree-

mited and Island F:corxds in resoect

g instructive. In that arrecment

i€ was written in a confident tone

at therec wére two business entitizs striking

g&ina Thgge was no indication of a

ignshif hare; Than thers was a hour, the
cf_ﬁecember 15, 19746 {(r 7¢ of tha

acord) for the teour whercehy Island Lecords

L6060 and this was to be recoveread Ifiiom royalties.
is akin to that between rubliszher and an
ﬁﬁéﬁ&uthor‘s arent and I see no good raoascn to

Jiary relstionship, which would impose a con-

and nrevent the implementation o the con
situation which would not “e in the

of the heneficiaries, most of whon are intfants.
7

ébf’t of thc case, the appsllants have failed. 1In

ard it is perkinent to stress that it has heen

fised_t,dt strainirs tircumstances to create o fiduciary

-i0 shiﬁ}may be disadvantaceous to the bzneficiaries in a
like this. hern> is how Tord herschell puts it in Bray v.

[1P56] RLC. 44, 51

" It is zn inflexible rule of a Court

of Equity ¢liat a person in a fiduciary
‘position, such as the respondent’=. 1is
.not,; unlesz otherwise expressly provided,
antitlad to male a profit; he is not
vallowed to put himself in a position where
“his interesst and duty conflict. It does

not appear to me that this rule is, as has
- been said, founded upon principles of

bOS
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arality. I regard it rather as Lascd
on the cunsideratlon that, huma: nature
heine what 't is, there is danger, in
such circumstznces, o7 the verzon holding
2 ffdw01-"v position being swayad by
est rather than by duty, and iim
these whom he was houhﬂ To

tisfled that it ﬂlght he

om in manv ¢cases, without =ny

~rality, without any wxoa~

ctod, and without any con-

of wrong-doing. Indeed, it is
it mlght soreties be to the

e fof the heneficiaries thet their

rustee should act for them profassionally

‘athsr than o stranger, even chough the

trustee ware paid for his services.”

: widow of the decceased bais been

cial position by virtue of the Intectates® Estate

- Charges 2ct 1937. This Act was ar.aded in 1987

ments do not affect the sections of the Principal

a relevant to this case.

Hylton contended that on the true construction

evant st abutcs and authorities, the trustee did

he powar to sell the assets without first redsemine

s life interest in one-half of the rzcidue cf the

ithout obtainin¢ ber consent. The foundation of

) 5 a t's arrument raested on a passagz in thée speech of

Jaitné,‘L,C., in the case of Couper & Anor. v, Cooper

—

~¢0] A1l E.D. Rep. 3087. It is true that the deceased in

nase. 'died intestate but what was in issue was whether

sted in the intestate’s estate had an interest

paecific to elect. What is in iscee in the

3

the beneficiaries have an interest in

ey nust he consulted before the trustees

o~

their power tn sell. Co connsdnrod _the followine

)

in His Lorxdehip®s spacch g obiter
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It haz boen urced at the Bar that zhe
intercet of the next of kin of an
intestats iz of an wndefined and
tanglblw naturs, and ig merely

e the residue converi=y
after 211 debts have meen
and if zo, it can only he
-y calling upon the

3 2 do his duty, whic
thot the estate should
. Fut the rule of law

k!

iD oo
’J
jat

eX--

vision as ¢ub5tant¢vp

ihﬁ next of kin has a rirht
to the whole subjact to this peramrunt
Yair' of ¢he creditors.®

as approveﬂ of in Blake v. Bayne [1°08]) A.C,

i the corract pusition was stated Ly

“in Commissioner of Stamp Dutizss (Cucensland) v,

Livingston [1964] 2 W.L.R., 963, The following pagsroer
icliffe's opinion clarifiss the oosition. The

pége 870 vhzre he quoted from the authoritative
on:this breach of the law. It reads:

"In their Yordships' opinion the
decision »f the Sudeley case’

{18971 A.c. 11: 12 T.,L.R. 224,
E.L.{E}.. is conclusive on thisz
izsuve. It is sufficient to guote
the weords of Lord Hersch2ll, which
do ne mcre than reflect tha reason-
inc and vixrs of all the mewnbars of
the House who took part in the
decision. I do not think', he said,
[1897) A.C. 11, 18., speaking of
Mrs. Tollams=schs's executors, °‘that
they have any estate, riaht, or
intereet,; legal or eguitable, iun th
New Zealand mortgages so as to make
them an agsset of her estate.”

‘on page €73 His TLordshin continued thus;

“The members of the HPouse who decidad
Sudaley ware dealing with a branch of
the Taw thet was familisr and well
established, and they were dealing
with it with the precision that they
regarded as bein;y required by the
particular_iscne that was b=for= “hem
The laws x5 theoy there stated it wan
reaffirmed hy the House in the same
terns in Dx. Barnadc's Homes v. Spzcial
lncome Fann Cormiassioners {1%211 2 2.7,
1; 37 7.5..R, 540, H.L. (). It i=
sufficiunt to guota two short prss

acas
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“from speeches in that case.
‘Viscount Pinlay said [18%7)
A.C. iz ‘... the legatee of
a sh rh in the residue hes no
' any of the prorﬂrL"
wor until the rasidna
certained. Wig righi:
the estate properly
d und applied for his
1 the administration is
while Viscount Cave uosa
53, €4-652 "“When ¢
tcre of a testator ha
administered Dy his
e1u the net residue
sl the residuary lacgatus
is ent1L1@u Lo have the reQ1due aE
so ascertained, with any accrued
inceme, transferred and paid to him:
but until: ‘that time he hss no pre-
perty in aﬂy specific investmeni
formln; RErL of the ~-state or in the
s =y such invostment, an’
- #nd income are the DEO
rerty of thz executors and are
capplicable by them as a mixed fund for
the purposes of administration. ®
Similar explicit statements of the
true pogitior will be found in the
judgments of Lord Sterndale M.R., when
the Barnade case was in the Covit of
Eppeal, [1%20] 1 K.B. 468, 479: zad of
Sir Wilxrld Greene M.R. in Ccrbott v.
Commigsicners of Inland Revenua., [123%)
1 K.B. 557. 575~577.°

; R
I

_rty“which has besn ascartained and impliicit in these

es is that the trustez has the power to sall.,
The. statutury rrcvisicns reinforced this contention.

AL consideration musi be given to Section 1241) of the

Act. That secticn reads:

"Where a trust for sale or a power of

sale of =roperty is vested in a

trustec, he may sell or concur with

any cther person in sclling all or any

p?rt of tn; property, either subject to

prior charges or not, and althei together

or in 1ﬁt:, ry public aaction or bw

private zontract, subject to anv such

condibions”re;bcctlnw title or ﬂVlﬂ@ncm of

title or other matter as the truztee thinks

Iit, with power to vary any coniract €or

sale and to biay in at ahy aunction,. cr to
escind muy contract for sale and o ra- -sell,

qlthout boing answerable for any locs.©
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on 2 defines Trustee to include & perscnal

ntative. Sse alde In Re farsden [18u4l Ch, 723 at

ty had arrived at the sams position. Then

ntes Estate and Propexrty Cuarves nct

sot-—

uary estate® meang avery

cial interest {including
richts of entry and reverter) of

the iptestate in real and personzl
setate, after rayment of all =uch
funeral and administration =xpanses;
debts ond other liabilities as are
proarly pevable thercout, whieh
{otlierwise than in right of & power
of appointment) he cwuldy if of full.
arin and rnvﬁgltyp have dispnrzd of
I3y hik

.C#}'of that *cot, so far as relevant, r2nds:

"q,—{1) Tha residuary estate of an
intestate shall be distributed in the
manner or be held on the trusts man--
tioned in’ this section, namely-

(i) if “he intestate leavaes 2 husband
ar wife (wvith or without issur! the
surviving husband or wife shall take
tha! pe*sonp1 chattels abrolultaly,
andt in addition the residuary estate
of the intestate fother than the
perscanal chattels) shall =iand charced
with the payment of a net cuw of cne
hundred Jdollare or 2 sum e&gual to ten
per: centum of the net valus of the
estate whichever may be tho rrecter
free of death duties and costs, to
+iving husband or wifs with

F 8t
int2rzst thereon from the date of the
death at the rate of five per centum
per zrnum until paid or approrriated.
and subiect te providing for such sum
and +thz interest thereon, the residuary
‘e3tate {other than the rerscnal chattels)
shall iz held.

® B L% B O GG 600 GH en VD WD 68T w0 NA e 008 sc a0y

ihi if the intestate lazves issue.

unon trust, as to ona2-half for the
surviving hushand or wife during

his or her life, and, suliect to

such life interest, on the statutory
trusts for the issue of the intestate;
and, as to the other half, on the
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"{b) statutory trusts for the issue

- of the intestate, but if those
trusts £a2il or determine in ths
11fet1me of a surviving husband
or wife of the intestate, then

0 upoh trust for the surviving

7. husband or wife during the residus

- ofihis or her life;"

Then in ectibﬁ [ the Act empowbra the Trustees to sell. The

matevlal aection readai "

'hereof, dlrccted to be. held
= Pon statutbryitrists® shall be held
:upbn Ehe - Lrngts’ and’ subject to the pro-
visiohs  following, hamély, dpon truet %o
. 8ell the same and t6 stand posiessed of the
. net pforeads of sadle, after paymcnt of
cogts, and 0f the net ronts and profits
until sale after payment of ratesz, taxes,
. cogts of insurance, repairsg, -and cther
'iju+goina§, upon’ aich trusts, and subiject
.. to ‘81éh; povers .and provisions, as may be
frequisité for givihy effect “tou. the rights
. g ‘rSOns (inciuding an incumbrancet
individed share of whose
1% hot secured byia lewal
'ééhed“ih the 1anda“‘ i

} *”quteé to‘§§il it 10

[;ntehtlan thdt the Trustee can-

Abu bonsu ,&tion and with thu con ant of the

Lstates & Propértv Ch»rgc ﬁct'

(a} an hnULV1ded share was . suaject to a
4-\'qut£ emanﬁg and . - .

the ‘sattictent’ femains subsisting in
sspect of other property; ‘and -

ﬁﬁéééé?%ﬁerhof afa hot the  sane
’ trustees’ for q:l1 L

i - Y_‘rL't‘ihélude a frusf for. -
- the . trugtéesrfof?sdle to pay the proper. pfo- .
portiOﬁ bz he nét prcceeds of salo or: othet.
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"eapital monuy attributable te the share
to the trustz=es of the settlement Lo hLe
held by ther ak capital mcpnv arising
“under the Seitled Land Act."

Since Pita Marley i.e entitled to hold the residue
Zor life and the remaindzr for the children this pzrt of Section
5 is agpllcable as r6a1tj qnd personalty are included in the
ras;duary estgte. Then tho Tyustea for sale must pay the pro-
pexrgortion:offthe net :rﬁreeds to capital for the benefit of
”the.widow; It i€ in & h;sense thaL she has been nccorded a
:spacific pogition. |

@ackion 7 roinfrrces Smction §, whan the sal: has
haan effected the Trnﬁtee may'redeem the life interest of the
widuw with her consan o* ?1th lz2ave of the court. PRut it must
e :mwaasized that thu 11fc 1nLerest is in thp p“cceeds of the

g-10 and, the canital value as the section stinalates.makes 1t

s

clzar is €67 bu recP ‘ccordlng to %ables 9&1°Cued by the

i.ersonal represeﬂtat .:for_empha91s 1t 15 1bpropriate to

as 1s"material,r it re*d=,

_ zurViving hushani or wife
E] ‘471ife irterest in the
gtate Of" any part thereof the
resehtafiVe may, either with
&% ‘any” sach’ L9nant for life
‘130 the sole personci :
£ive)  or,; where the’tenant for
] ole petsonal reprégentative;
.ﬁé_of “the Court,: purchc5ﬂ or
fe’ iﬁtérest (while it is in
v payitid -the capital value
sckoned sccording to the tables
: : _tha personal ‘representative)
e the tanant for life or the perwzcas
”Hderlﬁinq tjtid ander him or hér and the
£k Eransactlon, and tnercunon the

perdonal
the cons 533}

qpeoch in Poopet R

e enxorce a;cﬂmpr9m1se

their aavisers.®:
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- :::)‘.- '!.
- Lord Pomddy q¢fbre me, at the 7clls, has

been +o‘rpqum3

The'paactide fo 1owed by myself, and by

not eonly that the com--
promise 8hotld be assented to by the next

lufrlonu cr guardian of the 1nfant but that
{ihls SﬁJLJlLC“ ghould make an affidavit
sthat he balieves the compromise tu be

- béneficis

11»0 the infant,; and thet hise

uld give an opinion +hat he con-

Oungal.; s

BideFs 1t £6 Be g0. 1If the opinicn civean

18 'only’ that of the junior counsel and there

ig & 191.-(.- 2
Whether He "a¢

agk the leader in Pgurt
rees with the junior's opinion,

 ﬂahd fhlv Wag’ nlso Lord RomillY’s nraccice.“

"b"s obcision was folioWG qln Re’ rr'a},{].o:r 5 Ajﬁllcatlon [1972]

3 :.}..1. E.R. 87?

+o al

the parents wbb”refuseﬁ’t

Lie

1.1
A

C‘

utﬁtu'

vhor ba ;n*“n+ 2 S?Eﬁlal‘&ricﬂﬁ whe hed agreed

settlement . attf¢3g94 to hevc the Offic LJ: Sclicitor rerlace

le

ol
oY

rs CO.

Lté

aﬁlnst

,“flhg 1mproperly aﬁa
cihtedests in refue lnc T

Ea§9éh” ' "‘arrangement which' appearad

Y P fﬂéb

cleafly~nene.1c1a1 to ‘them; steps micht
B taken _oiremove him and SUbStltUEe

:is cones arned iz tc a@ply'tO'the
"£rﬂstee te sell the zzalty and

estate because 1ufants are
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rley was o cclplex genius who compose ad and

5 ilyrics and the rhythas which accom-

Jamaican cultural tradition has a
f;ertainment has bacome big business
';in'lawh accountins, pui:lic relations
Lhe rieks of failure wher2 the market
in return handsomely vevarded for

sirarg and the recovding groups set up

f-shore icslands as the Cayman apsi Virgin Islands

1:w2.  The estates of wmodoxp popular

and iutricate. Recause of Marloav’s standing
e

rdmmintinie, fion and litigation which surround

ave attracied laegproad interest Ty fha media.

The *o rfs havae o sp:cific role as ordainsd by

o 15 Of Tha Chilkdien suardianship and (mstody Rct when

;@terlng the provercy ~f infants and thex: oie nine of

in this case. Thd Court must thevefore raanrd the

yi of £he child asz the first and paramo-nt crnsideration.’

ave a special role iwn proceedings

‘J

Me~nyr.ow. ., puts it thus in Beg Barbour s

#l1 m.R, 1188 at 1191:

wphe solisitors must see that all the
relevant ucitors are put hefore counssl.
that thae ri~ht guestions are askud, ~nd
“that the -~uarxdian ad litem ox nazxt *riend
pf the vinor fully understands and weighs
' counsel ‘s advice when it is given.  Counszl
" has to “icennrge what ir ny juogaent is one
of the most important and responsiible
functions of the Bar, that of hslpin, those
unable o »ip themselves; and “he swvexdian
Cad litew ~r noxt friend must unlerctnnd the
Cadvice wivaen and carzfully weich tho advant-
ages of the proposed compromise i~ the minor
against i uxqadvanfaqeu,'

in his judoment at page 11£9 that learned judge

{sed the fiducicry relationship hetween tha Fank as

¢/3




cisflos. Wo doubt it was in recogni~
rous recrouniinility that the Banl gave a

to smoestions raiscd by those rapresenting

ficiaries and =n celnovledgment of an arror in a

the learnad judge’s failure to take rote of this

specifically referred to this ground,; SO as
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he originating swwons in the Court holow soucht
tionief the condiiional contract, certain modifica-

:Y§ 2s the Court shall think fit.” oOu anpesl, the

‘idc,;fThis Court afiecr listening to submiczions of
nd sﬁbtlety; has modified the conditional contract
oveﬁ by-the Supremn Cogrtp In substance, thurﬁfcre, tho
‘io'dismissed nnd these are reasons for agrceing with

udament and order of this Court dcliverced on Harch 6, 19

or leticr of Movambher Av, 1982. Vet ono ground of appeal



