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IN THE SDPREME COURY OF JODICATURE OF JAMAICA

IN CEAMBERS
SUXT WO. E152/92

BETWEEN HAXEDA JAHWESTA MARLEY (An infaot
by N/F end Mother YVETTE CRICHTON PLATNTIFF
ARD MUTUAL SECURITY MERCHANT BANK AND

TRUST COMPARY LIMITED (Administrator
cf the FEstate of KOBERT KESTA MAKLEY,
deceased). DEFENDANT

E.E. Frankson lnstructed by Hesers Gaynair and Fraser for plaintiff.

David batis imstructed by U, Erandon of Messrs Livingston. Alexandex
andt Levy for defemdant.

jygmgﬁgﬂ&—g‘ Heard: Sth, lith & 17th June, 1962

Ly an originating swmons dated 3C.4.52 the plediotiff scught an order
that the Court direct the defendamt to
®... pay te the plaintiff such sum or sums
weekly or menthly for waintenance for
Makeda Johnesta Marley ... as the Court
deems f£ir."
The infant plaintiff was bora on the 30th day of May 198;. She is
the doughter of the late RoLert Nesta Marley, 0.M. who died intestate on
the 1lth day of May 1961. On the 17th day of December, 1951, letters of
admivistration were granted in the said estate. The defendent 1d the adminis-
trator of the estzte. The administrator pays to Yvette Crichtonm, mext friend
and mother of the plaiatiff o monthly amount for the maintenance of the
plafutiff. This sur Is paid frem the interest earned from a capital sum of
$5C0, 040 allocated as a portion of the share of the plsintiff, 2 minor
teneficiary. This apount of interest is ascertained amd allocated menthly
in the currency cf this country, comverted to the curremcy of the 3 4+
Stetes of America snd then tronsmittad to the latter country where the
plaintiff and her mother zeside. Eecaunse of the depreciaticn of the Jamaican

dollar compared to the Dnited Stazes dollax, the amounts rarpitted for the

maictenance of the plaintiff decreased progressively, im proportion.

Yvette Crichton complaims that the remittapces recelved axe ag & consegrence

*wholly fuadequate for the proper maintemance and upbringing of the infont”.



For the month of February 1992 the amount remitted for the maintenance
of the plaintiff after such conversicn was US$322.18, Miss Grichton as a
consequence issued the said summons. She referred te the fact that in
additicn to the allocation of the said $500,560.00,"an agreement for sale of
2 portion of the estate‘s assots was appreved by the Supreme Court of Judicsture
of Jamzcica on the 2Cth dzy of September 19%1, and it was crdered that the
xministrator pay by way of cepdtal distribution tc each of the infant
beneficlaries the sum of US$995,000.0C". She also exhibdited a statement of
"monthly expenses for 1953z" bednp, household costs "to maintain cur fomily™,
and zmounts for vacation travel that may be incurred by the plaintiff.

Mr. Framkson for pleintiff submitted that the payments for maintenance
of}?faintiff are made from the interest earned from an arbitrarily fized
sum of §500,00.CC. However the zdministrator ~f the estate maintzing an
account in the Royal Eank of Canada in Miami, United States of America to
which account the income derived principally from assets of the estate located
outgide Jamaica are lodged. From this account certain legnl expenses are
paid. He argued further that in December 1591 the Supreme Ccurt approved a
rqapital distributioﬁ of U8$955,(0C.0C for each of the infant beneficiaries.
The. administrator has in 1its hends to the credit of the estate, earning
~imterest, $11,000.G00.CC in Jamalca and US$5,C00,000.00 1in the United States
of America. He coatinued, that the current monthly remittznce, for the
tointenance of the plaintiff, which in February 1952, was US$322.3:, was
grossly imadequate. He mzintained that the edministrztor ocught tc be ordered
by the Ceurt to pay the amcunt requested, US1645.CC per month, from the
intercst earned on the sum of U$$955,0(G.UC and that there wes
no necessity to resort to the: capital sum of $50(,C05.0C for the mzictenance
cf the plaintiff. However, the administrator may do sc if it is for the
benafit and welfare of the plaintiff. He concluded that the Court had an
inberent jurisdiction to allow and review maintenance payments - vide Equity
and the Law of Trusts by Pettit, 3rd edition, page 346(c) and Ex Parte Chembers
{18251 1 Xoss and My 577, 3% English Report, p.221.

Mr. Batts for the administrator/defendant submittcd that under a trust,
the *tustee, unlike a paremt in family matters, hss a Jdiscreticm to maintain

zné the court will not iatervene unless that diseretics is exercised dishopestly



or be failed to exercise it at all. He argued further that the defendant
wisely invested some of the funds in the United States of America and it

Wag noi presently advisable or apprepriate to increase the mointensnce

payment, &he trustee’s discretionary power to meintain the plaintiff arises
under the provisicns of ths {cnveyancing Act, section 44, which are "the
statutory provisicns which r=late to mointenance aad accwmlaticn of surplﬁs
income ..." referred to in secticn 5(1}(41) of the Intestates® Estates and
Frcperty Charpes fHct. ‘The administrator has z duty to hold and accumulate

7o disburse the funds whem the infant is of age and the court will not
interfere unless the sa2id admisistrator has acted mals fide. Vide In Re
Bryeat [1854) 1 Chan 324, Kc Senicr f1$361 3 Chan Div. 1S%, and also Uederhill®s,
Law relating to Trusts aud Trustoes, 1Cth editior, p.41Z. The trustes he maid,
hos acted bena fide In the best interest of the plaintiff. The nceds of the
plaintiff have nct bteen showm to be an cdire, thaot the ccurt should interfere
and in the circumstances the application should be refused,

Where the adninistratcr of the estate of an intestate helds the
estate for the Lenefit of the iafant issue of such intestate - he holds as
trxustee wpon the statutory trust, i.e. "upon trust to sell the same and to
stend possessed of the net procceds of sale, after payment of costs, and of
the net rents aznd profits ..% for the benefit of such issue - mes sectiom 6
¢f the Intestates' Estate end Property Charges fct.

The said Act 1s alsc directive 23 to the right of mainteusnce of the
said infant issue.

Sec.5(1)(41) reass,

“the statutory provisions which relete to maintenzmce and
accumilation of surplus ismcome, sholl apply ..."

Curicusly, such “statutcry provisions® are centained in the Conveyancing
Aot

Section 44 of ‘fhe.larter Aet reads,

"{1) Whexz sny pxoperty 1s held by trustee

io trust £or on infant either for life cr for
any gpreater iaterest, ... the trustess may. at
their scle discreticn, pay to the infaut's
parent or guardisn, 1f any, or otherwise aprly
for or towards the infant's mointenance. cducs-

tion or bemefit, the income of that PECpErLY,
Cr amy part thezoof, whether there is auy other



fucd applicable for the same purpouse. ot

any other person bound by law teo provide

for the infapt®s maintenance or aducation,

or not®.

(2) The txustee shall accumulate all the

residue of that income ... by Investing

the same ... mmd shall hold those accumula-

tions for the tenefit of the person who

vltimately becones entitled to the property

--- but go thint the trustees mcy at any

time; if they thiok fit, agply those sccumu-

lations, or any part thereof, as if ths same

were income asrising in the then current year”.

By this latter Act. therefore, the trustees derive the power tc provide
for the maintenance ard cducstion of the infant bencficiary ocut cf the

income arising from the investment of such trust funds, "at their scle
discretion”. COnce this discretiomary power is exercised however, the court
will not dnterfere unless it is exercised mala fides.

In re Eryamt; Fyxyant v. Hickley [1694] 1(:h.324S the co~trustees
under an express trust for “the mointenance, education or benmefit ..." of
children cf the testator, wac requested by the testator's wife trustee,
after her re-warriasge, to make an allowance ocut of the festator's resdduvarxy
egtate towards the wmoiantenance of each ehild. The children were Leing
majntained by their mother. The co-trustees declined tc exercise their
discretion to make such allcowsnces. It was held that the co-trusices were
adpinistering a discreticpary trust and having in the bona fide exerxrcise
of their discreticn refused to make any zllowance frr mainteommece, because
they Cid mot censider it necessary then, the ccurt would not iantervene £o
overrule their discreticn.

In Re Senior, v. Wood [1936] 3 Ch. Div. 156, the trustee of the will
~f the testator, wags prerared to make on allowance for the maintenance of
the children bencficiaxy from acculatfoms but not to the extent of that
applied for on the summons. The children were being maintazined by their
mother frox her own Ineccme.

The Ceurt refusged to interferc with the excrcisc of the discretion

of the trustce — or to rufund to the said mcther woney expended for maintenance

out of her own income.



Trustec are not iu loco;arentis to infrzrt beaneficiaries although they
must have regard teo the Lenefit and welfare of the cbdldren, 3n the adwinis-
terin;; of the trust. However, sc long as they do not decline to exercise
thelr discretion or as Jopng as they exercise it boma fife, the court will
not interfere ~ vide Undertill's, Law relating to prusis and Trustees,
iCth egition, pase 413,

“Tha power being discreticmary, the Court
will not intexfare with the trustees’
¢iccretion so long as they exercise it

bona fide™,

In the instant casc, the interest accruing from the dnvested capital
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£ 5500, 606 GU on behalf ¢f the plaintiff yeilded incezcs for the thrze
months; Rovembex and December 15$1, and Japuary 1592 of $14,013.65, $13,561.65
and $14,813.70, respectively. ¥For these months, the acministrator/trustee/
dgefendant remitted te the plointiff the sum of $7,.390.00 Ja. each montb.
Tids sum was the maximmm permitted te be sent cut of Jomoics by the Iank of
Jamaica, uader the thea existing provisions of the Exchanpe Control Act.
This amcunt of Jemaican curréncy when converted yeilded amounts of, US$379.82,
US$364.13 a0d US$337.87, for the said months. Tals was ¢learly inadeguate
in terms of the actual expenses for maintenance of the plaintiff - bLut there
is nc absolute discretiom, siugliciter, in trustees tc maintzin. The trustees
therefore, had surplus incoms accumulating.

Ly letters esch dated 5th Januvary 1952 and by letrer dated 20.3.92
the mother guardian of the yloiotiff wrorte to the defendant, toleting out
the inadequacy of the amcunts remitted for mointenance of the plaintiff,
the increase im cost of living and enclosing a budget of menthly cests and
expenciture on Lebhalf of the plaivtiff. She requested, a monthly amcunt of
US$1645.00 for madintenance, with added amounts for vacation rravel.

The defendant, uasolicited, in March 19%%2, sent to the plalntiff
the accummlation of inceme in hand, namely Us£1z4...3. The exchange contrels
were then relaxed. Im addition,yggsipeg,ce, 2t the plaintiff's request was
digpatched for dental oxponsas of the plaiotiff — from the cepital invested.
& detailed statement frem the defendant, accrmpenying its letters

gated; the 10th a2rd the iith Jupme 1992 to dts attorneys shows that Letween



May 1591 and June 1992, the amcamis received fer dnterest from which payments
weye made created a deficit in the account. Livhasd Lolwrls, the General
hanager of the defendant in his letter of the IUth day of June, 1§62 explatned,
that the said deficit, was ... cdue to the fact that we have made rayments
of US$ICCO.U0 for May 2nd Jume although interest paymeats for these months
heve not yet Leen received.”

It is moted also, that for cach of the wonths of Hay and Jume 1592,
the defendant remitted to the plaintifi the sww of USELCL. GO for her
miintcenance. These amoumts wure in anticipation of.the reecipt of interest
of Ju$23,865.43 and Ja$22,.530.0C respectively Zor those months and those
latter amcunts beinp a®le tc purchase at the existing rate of exchang. -
TB{L10CC.CC for each month.

¥r. Latts for the defendant, in referring to the statement of the
plaintiff’s monthly cxpensré for 1992 of US$1645.G0 submdttes that this
ccurt should not take dinto consideration certaein items claimsd. This court
is nf the view, that certain «f such items are indeed shared costs that
weuld prcbably be incurred im any event or tc & great extent, whether or not
the plaintiff wss member of such househiold. Yvette Crichton herself deseribes
household costs as "... o totsl amount we have paid in 1591 to meintain cur

Tresidence ... electric/hest .. wzter .. medical

femily". Items such as
insurance .. transportation .. gas/mointenance and .. telephrme .." when
exapived; zre mot expenses exciusive tc the use of the plaiotiff and probably
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would bhave been incurred in amy event by Ythe family”. %ith these amcunts
ciscounted from US1645.0.0, it leaves a balance of US$1065, which probzbly is
the requisite moothly smcunt for the plaintiff's maintenance.

Mr. Frapksim, had ¢uite enandidly admitted to this Court that i1f the
sum of USTLOLC.CO was being vemdtted previcusly, this acticn would have heen
<Hviated.

This court finds thot the defendant trustee hss Leen guite flexible,
but respomnsible, in the oxevcise of its discreticn with reeppect to the
malntenance ¢f the plainciff. The fact that the capital balonce remsindng

invested is pow Ja$s?3,.C00.00 is cvidence that the defendant is not averse to

the utilization of capitel to benefit the plaintiff - vide paragraph 3 of the



affidavit of Kichard Réherts datec 27.5.%2. This wesvzi o capital is
degirable and in the best imkcrest of the infant.

The court in addition accepts, that the further anticipated allocation
of USL8%5,00G.C0 te the Plointiff, will provide further inceme for the benefit
of the plainciff.in (ue COurse.

The defendsnt has not failed tn oxercised its discretien nor has it
dene s mala fides. The sum of USSILCG. GO currently being remitted for the
waintenance of the plairtiff is in this court's view adequate and a mindmum
in the circumstances and z valid exercise of the defencant’s discretion.
Firh this the court will net interfere.

fccordingly, the summons is dismissed ~ with cosis to the defendant.

The questicn of who should bear the custs of this summons arcse.

¥r. batts submitied thet where the apriication to the court was
oL made by the trustee bhut Ty 2 beneficiary and such aryiication was at
variance with the inmtercsts of the other beneficiaries the costs sheuld not
be berne by the ustate Lut chemld be roic freom the share of the henzficiary
making the sadd applicaticn.  ¥o relied en the case of Chen vs. Guinen lLee
{19671 10 WIR 222.

Mx. Framkson in reply, stated that this application was not adverse
to the interests of the other wemeficiaries, im that, if the spplicaticn
had succeedod the other Leneficiaries would have profita! from the order of
the court.

This ccurt is of the viow that sectien 22{2) dces not, om its strict
worning permit admipiserator/trustec to resort to capital in payment of
m2intenance to the infant Yeneficiaries

"Sec.44(1} .. the trustees may at their scle ~iscretion,
rey «.. for or towards the {nfant’s maintencnce
ceo the inceme of that pr-perty.
(2) The trustees shall accwmwlate . .. but ... the
trustecs mey ... apply those accumulations ...

2g il the sarme were inccome srising in the then

current year™,



This application will facilitste the ~emindstrator.  Depending on
the bchaviour pattern «f the Jamaican dollar, circumstiness may well arise
Lo cavse the administrator €o have Tecourse to capiﬁai iz aldition to accumm--
lated inecome in order to setisfy furore maintenance peyments to this or any
other infant ZLeneficiaxy. This is a marter that would afFect 211 the {infant
toneficiaries and therviore would fall vithin the second closs of cases ag
degexilted by Wooding, ©€.J. 1 Chen vs. (uinen-Lee, supre. ot page 232

"{b) ... casce in whieh it is senerally admiitad
O i¢ agpreamt from the proccedings, thor,
although the application is mace Ly e or
mcxe of the Leneficierics and net by the
trustoes, it is mode by reasen of srme
difficulty -f comstructicn or administration
which would have justificd an arplicoticn
by the trustee, but hos not bean wmade Ly
them becaus: for some reason or other a
differcut course has been deemed more
convenient ... the application is refarded
&s being meczessary for the due administration
cf the rrust and sc the costs of all rarties
are cousiderad to have becon necessnrily
ibcurred fox the Lepefit of the estate as a
whole: they arce therefore oréered o he
taxed 25 hetween sclicitor szud ciione and
to be paid out of the estatc",

Accordingly the costs to the defendant shall be borne by the estate
end taxed on @ solicitor acd elioant besis.

Certificate for counsel.



