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ROSS,.

On 26t: March, 1983, the appellant Acting Corporal of Police
John Marsh was convicted on thrée counts of robbery with agsravation in the
Desident Magistrate's Court for the parish of Clarendon and sentenced to
five years at hard labour on each count tc run concurvently. He now appeals

against ig convicticns and gentences on the following grounds:

(1) The verdict was unrecasonsble and cannot be
supported having rercard to the evidence.

(2) The sentence was manifestly excessive,"

The evidence adduced at the trial is set cut in some detail for
reasong that will beccome apparent: Mr. Clrlton Robinson with hiswife
Deloria, l:is brother Llcwd, their deughter Karlene and three other children
lived at longsville in Clarendon where Mr, Robinscio carried on a business,
Lt about 2.00 a.m., on the morning of 4th December, 1080, Mr. Rolinscn and
his family were at home., Mrs. Robinsen was in her bedroom counting sone
money vhen che l:eard someone call her and shortly after the glasgs louvre
blades of her bedrocm windows vere smashed. She called for help end her
husband and her brother-in-law Lleoyd rushed cut cn the verendah ~cing tcowards
Ler room. On the verandal. they met the appellant holdinc o gun which he

pcinted at them and tock them intc the rcom where Mrs., Robinson was.
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In the room he tock all the money that was there and he
stripped the Robhinscnsg' cf the jewellery they were wearing: gold rings,
gold chaparitas, gold chains, ond a very waluable gold Rolex vwrist watch
vorn by Mz, Rebinson., The appellant who was accompanied by three cther
nen then ransacked the house, taking the iewellery the children were
vearing and cutting open suitcases to see whether thevy contained anv
valuables. The total value of the cash, checues and jewellery stolen was
about $45,000.70  then before they left the “cuse they tied up the
Tobinsons' and two of their employees who had been cutside the house. It
tcok sometime for the Nobinsons' tc untie themselves, after which a report
was made :at the Chapelton Police Station and the police vigited the scene,

Both Mr. & Mrs. Robinson testified that the appellant was
lknown to them before the incident and hiad visited their home on more than
one occasion. There was also evidence of Angella Smith, a neighbcur of the
Robinsons', that at about 3.00 a.u. that morning she saw the appellant on
the verandal: of her house in the company of cne Miss Denton, with whom
Angella was staying, and that the appellant put the gun he was carrving to
her head and threatened ber.

Later on that same day lMr., Robinsgon, accompanied by Det. Acting
Corporal Williame from Chapelton Police Station went to Kingston to 239
Spanish Town Road, the operations base of the nolice narcotics squad. There

the appellant was pointed out by Mr. Robinson to Cpl. Williams as '"Ko’ak”

one of the men who had come to Robinson's home and robbed him on the previous

nizght, and vhor “e had knovn for about three months. Cpl.kWilliams' account
cf the meeting was that the appellant came up to the car and said to Mr.
Robinson: "a how you vex up so?" Mr. Robinson replied: "just give me me
sewellery, me wife's ‘ewellerv and me children iewellery and make it rest"
and the appellant said, '"™ou think a so this go.” At this stage Det.
Villiams identified himself to the appellant who invited them tc meet him
again at Cooreville Cardens later that day.

At about 3.40 p.m., the same day Mr, Robinson and Det.

williams went to Cooreville Cardens vhere they sau the appellant who said
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to the detective ‘‘come meke me and you go out so go talk," and botl men
vent some distance away; there, according to Det. Williams, the appellant
said, "me zive the man a ton a ganja to sell and still him only give me
$§0,000.00 and still owe me 540,000.00 end it no look like -im decide to
pay me - me no o down a him yard last nicht though because me was a help
one white man load one plane:; when you gee him & co on so a peav him nc

want to pav me the other $40,000.00": he went on to say: 'tell me something,
officer & who and you station at Chapelton'? Williams tecld him that it

was he and Sergeant Cowan, and the appellant said that he had to go out and
would come to Chapelton on the following day when he could speak as
policeman to policeman. After this conversation the appellant left and the
other two men returned to Chapelton.

In hig defence before the learned magistrate, the anpellant
~ave evidence and called the Commissioner of Police whose driver he was at
the time to ¢ive character evidence. Ie denied being involved in the robhery
or knowing the complainant Robinson, Mrs. Robinson, Miss Smith or even the
distr;ct of Longsville where the cifence occurred: he denied beinr Lnowm b¥
the name '"Ko‘sk'": and he denied that the complainant DRobinson and Detective
Williams spoke with him at 230 Spanisli Town Road or at Cooreville Cardenc
on 4th December, 1932, although he did admit being at work at 232 Spanish
Town Road on that dav, The_appellant further testified that it was only i
February or March, 1781, that he was questioned and first hbecame aware of
any accpsaticn of rcbberv: then in November, 1221, he was charged for
conspiracy to rob Mr. Robinson; a preliminary encuiry was commenced a year
later in regard to this charre, and then in January, 1283, for the first
time he was charged for robbery.

On the evidence for the prosecution related above it would
seem to be a clear straight-forward case but Mr. Phinng described it as a
strance case because originally the appellant had been charged for
conspiracy and assault, and a preliminary encuirv had commenced on these
charges; then that irquiry was ad’ourned and the appellant was subsecuently
qharged instead with vobbery with aggravation and private counsel now
apneared for the prosecution: then althougbh the incident occurred on 4th

December, 1930 the informations relating to the charces of vohbery vwere not
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presented until 10t January, 1923, Turther, the written statements given
to the police by Mr. and lirs, Robinson on 6th and 2t December, 1920
?espectively vere produced at the trial and both witnesses were questioned
as to the absence of the_appellant’s name from the statements, It was
observed that - inctead cof calling the name 'No’ek' tlere vas a
degcription in each statement of the men involved irn the robbery and_that
Mr., and Mrs. Robinson eacl: stated in their statements that if they sav the
men again they vould he able to identify them. INowever in cross-examination
totl. Mr. and Mrs, Robinson inesisted that they told Cpl. Williams (who tool:
their statements) that tlhey knew one of the men and that it was the appellant.
r, Phipps submitted that it was unnecessery to describe tie
appellant if the Pobinsons knew him and that there was here a vital
contradiction between thie evidence ¢iven in court and the statements given
to the police a4 couple of dare after the incident in that the name of the
- : ' further,
appellant does not appear in the statements;that in the lirht of this
gnexplained and incongistent previougs statement on a vitel area of the case,
a verdict based on tha; evidence would be unreas9nab1e. Fe dealt also with
the eyidence of Angella Smith and pointed out that here too there was a wital
gontradiction between her evidence end Lher statement to the nolice shortly
after the incident. It was hig subrisgion that if the cese depended on the
evidence pf anyone 9f these three witnesges (Carlton lPobinsgson, Deloria
Dobinson and Ancella Smith) there was né reliable evidence on which a
conviction could be founded and that when the evidence ofuall three witnesses
vere taken together the position would he the same, in that there was still
no reliable evidence on which the appellant could be convicted of the
offences charged; the only other evidence for the prosecution, that of
Detective Williams, does not assist tc prove the robbery, e gubmitted.

Mr, Phippns' assertion of a vitel contradictiop hetween the
evidence and statements of the two Robinsorn witnesses is based on the fact
that in their evidence given at the trial in 1983 they sav one of the robhers
is the appellant, vhereas in the statements civen on the 6th and Sth

December, 1220, ther described all the rohbers and state that they vould “e

N
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able to idencify them if they gaw tlem again., Althoug.: it is normal to
expect that if they kpew one of the robberse they would have said so, it
must also be noted that they did not erpress!:’ say in the statement that
they did not knew any of the men.

In addition there is the evidence of Mr. Robinson and Det,
Williams of their vielt to Spanish Town Road later on the seme day of the
rbeery and of their mee;ing with the appellant and the conversations
paking place, The appellant denies thet any such meeting took place and,
as I ynderstand it, is saying that not cnly Mr. Robinson but also his
collearue, Det. Wil}iams, have fabricated that piece of cvideance, If thet
meeting did take place, tlen i; would clearly support the evidence of
Mr. Robinson that he knew the appellant at the time of tie robberw, The
1garned Resident Magistrate must surelvy have asked himself vhether there
was any evidence to suggest 2 reason vhy Det, Williams ;hould have
febricated the evidence of the visit to Spanish Town load and the conversation:
which the Pppellent had with hdm and Mr, Robineon, and answered that question
in the negative,

Ihg 1earned‘R-sident Magistrate accepted the evidence of the
cpmplainants thatfthey_gave the name Yolek when theil: statements were being
takeg end it would be difficult to find otharwise once the eyidence of‘the
vigit to Spanish Town Road is accepted.

In support of his submissions Mr. Phipps referred to Mills and
Comes v. R. (1963)_6 W.I.R, &18,

In ;bat case the appellants were indicted for murder end at
the trial a witnese testified that be saw and¢ recognized the eccqsed,
inflicting injuries on tbe deceased in a yard on the night of the incident;
his evidence et the preliminary inquiry, however, was that he did not
recocnize any\qf the‘assailants,‘ He agreed that his gvidencg a;kthevtrial
was just the opposite of whqt‘he had staged at the inquiry, The‘trialyjudge
pr§§er1y‘difected Fhe luxy that it vas théir du;y Fb d{sregard,tbeievidence
6£’aiw;tpe§3<whqtmade two’diametrically opposed stétements on’o#th ﬁn&ess a

satisfactory erplanation therefor wes given, but went on himgelf to suggest



6.
exnlanations for the contradictions which were not justified: further, he
so scught to rehabilitate ;he witness that, in effect, he eroded his initial
direction. It wes held that in the circumstances he went far bevond his
proper function and the appeeal vas allowed.

It will be ncted that in the above case there were two
diametrically opposed statements cn the vital cuestion of identity. In the
present case what we really have is an gpparent cmission (albeit a significent
omigsion) on the pert cf the complainant tc give the name of the appellant, or,
if the complainant is believed, an omission on the part of the officer takins
the statement to vritg dgwn the name in the statement. There is too the
evidence of the cpmplaipant and the investigatin: officer as to the former
pointing cut the appellant on the wery day of the incident hefore the
statement was taken, although this is denied by the appellant,.

Another case cited hy Mr, Phipps was Daken v. R. (19¢4) 7 W.I.R.

442
At the trial of the appellant on charges of rape and robbery

with yiolence the prosecutrix testified that he wag her ossailant end that
sbg had pointed him cut as such at an identificaticn parade held at a pclice
station. She admitted, howewver, that under cross-examination at the
prelipinary inquiry intc these offences she stated that a pclice officer at
ti:e parade instructed her to point cut the anpellant, although later vhile
st}ll under cross-exanination there she retracted the statement explaining
that in making it she had yielded to vigorous cuestioring by the cross-
examiner but that the statement vag really untrue. Throughout_the trial che
naintained that retraction and stood by her explanaticn azforesaid. It was
held thet the question vhether the identificaticn .0f the appellent was
establighed by credible evidence or premnted by a police officer was for the
‘ury and the judge had prcperly left these issues to them with a correct end
adecuate directicn. 1In the course of 'is judrment, Wooding c.J., said:
"Mhen a witness has given an explanation hovy
lie came to make the inconsistent statement
by whicl his credit is sought tc be
impeached, it is for the jury to determine
whether his evidence is acceptable vhen set

acainst the inconsistent statement, due
regard being had to the exnlanation cffered."
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In the instant case it was for the learned Resident Magistrate
to determine whether the evidence vas acceptable in ell the circumstances
and in his findings of facts he stated: "I believed the civilian witnesses
that they gave the investigating officer the neme "Kojak" when their
statements were being recorded. For some unknown reason this was not recorded
and no explanation has been ziven for its omission."

1f, as stated, the learned mapgistrate pelieved‘that the civilisn
witnesses had given the investigating officer the name "Koiak'" when their
statements were peing recprdgd and that was true, then the omisgion of the
name from the statement was a deliberate omigsion by the investigating
officer at tle time,;possibly because a colleacue vas invclved or nossibly
because the complainant seemed to be conly interested in the return of his
pronerty, but later when a full report had to he made to a senior cfficer,
the investigating officer would have had to givg the whole story and nothing
could then be done about the statements which had already been taken by him.

In reply Migs Harrison for the Crown submitted that it is for
the appellant to show theat the verdict is so much_against the weight of the
evidence as toc be unreasonable or unsupportabie, and that the statements put
in at the trial only go to the creditworthiness of the witnesses, and so it
was for the learned Resident Magistrate to assess the creditvorthiness c¢f
the witnesses having regard to the witnesses' manner and demeanour. In
support of her submissions she cited I . Maloney Gordon (1773) 10 J L.R.
491 and R, v, Joseph Lao (1973) 12 J.L.R, 1238,

While tle statements of the civilian witnesses are in cgrtain
particulars inconsistent with the evidence given at the trial, the nature of
the inconsistency ;s not such as to destroy the credit_of the witnesses as
there is an explanation ¢f the inconsistency, Thg learned magistrate
having found thatAthe confrontations did in fact take place undoubtedly
accepted the explanation offered in respect of the inconsistency end which

explanation was consistent with the attitude of Mr. Robinson that if his
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jewellery was returned he would "let the matter rest' and of this the
investigating officer who took the statements was well aware, There
wes cogent evidence adducad in court which the lesrned magistrate accepted
and there is no good reason for disturbing his findings.
Accordingly, I would dismiss the appeeal, The convietion is

affimed as also is the sentence,

A



