JAMLICA

IN YHE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 37/88

BEFORE: THE HON. MR. JUSTiCE ROWE - PRESIDENT
THE HON, MR. JUSTICE WRIGHT, J.A.
~ THE HOW. MISS JUSTICE MORGAN, J.i.

BETWEEN ARNOLD MARSHALL " ' PLAINTIFFS/APPELLANTS
. PELECEDA MARSHALL

AND . - CONTEMPORARY HOMES . DEFENDANT/RESPONDENT
LIMITED | :

Norman Wright and Mrs. M. Moncriceffe for appellants

Respondent nol represented

*éanuaiy Zé énd Féﬁfuary 12) 1956”“
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i document may be served on a 1iﬁited liability
company by sendlng it by post to the reglsLeLed offlce of )
the company vide - Sectlon 370 of thc Companles Act. Unless
the contravy 1ntent10n appears, service of the document 15
deemad to be effected, at the time at Wthh the letter
containing the document would be dellvereg in the orulnaryq“

course of post, if it was p;operéy addressed properly

stamped and posted - vide Sectior 52 (1) of the Intexpretatlon

act, . 7 - L

The appellants by writ ca;ed June 16, 1987‘and.
Stgtemgntwpf Claim date@\October 23, 19b7 cla;med that they
are owne;siqf lapd regi§;¢xgd at vol. 1093 Fol 337!1n;theaname
of Contemporary Homes Limited by v1rtue of adverse possesslon

undear the_provisions“of Secticns 3 and 30 of the leltatxon

of actions Act and sought the following remedies.

- St



{a) & declaration that they are the
owners. of the land corprised in
Certificate of Title registered
at vol, 1083 F, 237.

(k). &n.Order directing the Registrar

_ . of Titles to cancel Certificate
of .Title- reglstered at Vol. 1033
F. 237 in the name of the
respondent and issue a new
Certificat2 of Title in the names
of tche appellanus.

{c¢} &n in]unctlon restralnlng the
respondent from selling. disposing
of, or otherwise dealing with the
said land,

(4) Further or sther relief.

(¢}  Costs.

Service of the writ #.1d Statement of Claxm were
effected by sending the documents by registered post to the
registered office of the Company - 72-7¢% Harbour Street,
Kingston, on October 30, 1987 - vide registered slip 0332
exhibited in Maureen ..oncrieffe's Affidavit of Service of
January 18, 1988. Hc appearance was entered. The appellants
applled by tiotice of Mo110n for final 1u&gment due to the
non-appaarance of the respondent. ﬂchain J. denied the
notion on april 26, 1986. Arising from this denial the
appellaﬁ£§ filed toiice of ippeal on the-grcund that the
learned trial judgu-failed Lo properlf'adjudicaté or to
adjudicaté at 21l on the motion.

cction 254 of the Civ 1 Procedure Code emMpowers a
plaintiff to apply for judgment  motion or summons in
default cf defence in 21l action: for which specific provision
is net made in Title 26 - Default of Pléading. Under tliis
‘sectic~ would fall laims for dcclarations. Order 13 . 6
cflﬁﬁéuéupramé‘Cuurt Praéﬁicé‘IQiE} 16 similar in séope Lo
Section 254 of the Civil Procedurz Code. .Ordez 13/6/1

indicates that the rule relaies to a claim for a declaration
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and precludes a plaintiff in shéh‘a cése'from‘proceeding to
interlocutory judgment on a failure by the defgpﬁgnt to file
an appearance to a writ alone. In givingrthe effect of the
rule it is stated in part:
““If the statement of claim is noi
already indorsed on or served
with the writ, the plaintiff must
serve a statement of claim-upon
w" ‘ ' : ChedEfenﬂant LR N R
and if the defendant does not
serve his defence within the time
1imited _...-_-_..,he Will be in o
“default of pleading under 0. 1s,
and the plaintiff may then proceed
by summons or mction for judgment
under 0. 19, r. 7."

Mr. Wright correctly submitted that Section 254 of
the Civil Procedure Code is a combination of 0. i3 r. 6 and
C. 19 r. 7 of the Supreme Court Practice. It is unnecessary
for me to guote the text of the two latter Orders. 1In Order
15/7/10 - Proof of Plaintiff's Case - it is stated
authoritatively that on a motion for judgment the Couri cannct
receive evidence but must give judgment accof@ing Lo the
pleadings alone. On reflection this must be so as there is. .

no challenge-to *+he allegations of fact.madeyby the plaintiff,

Bowen L.J. in Young v, Thomas (1892) 2 Ch. D. 134

expressed the rule thus at p. 137: s
"There is no doubt that, in determin-
ing the rights of the parties in the
action, the statcent of claim alone .
is to be looked t+, and the reason '
of this rule is c.:vious, namely, that
the facts stated therein are taken to
be admitted by the defendant; and as
has been _decided b; Lord Justice Kay
‘in Smith 'v. Buchan {(18%8) 58 L.T.
716}, no evidence.can be admitted as
"to those facts."

‘Another example of how this principle is applied is

to be found in Webster and Co. Ltd v, Vincent (1897) 77 L.T. .
107, - .This was a motion on behalf of plaintiffs in an action

ithat the plaintiffs were entitled to a declaraticen thatan
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allotment of thlxty fully pald up #10.shares- in.the-
plalntlff company to Lhe defendant while -he was a-director
of the company was 1nva11d and of -no effect-and that thé
plalntlffs were entltled to have those shares cancelléd.
There was no appearance and after the Statement of Claim,
asking for 1e11ef 1n the same terms as the Notlce of Motion
had baen f;led and served, no dafence was. put on the record.

The polnt that arose was whether -any evidence need
be filed on ehalf of_theiplg;ptlfﬁs.. Reference was made
to Order XIx*r.;lﬁ“aﬁd.order‘xi?iffr.“11 whxch are similar
in terms to oecilon 254 of the szzl Procedure Code and
Lawrence «J. laconically proncurnceds

"Yéu can have your Judgment,
evidence is not reguired."

In paraglaph 3 of the S$tatement of Claim the -
appellants alleged that from about Novenber 1972 to October
1987 they had exclusxvely occupied the land at Vol, 1093 'Fol’ 237
“openly, free from dlsturbanca by aayene, and bad been paying
property taxes therefor in. their -OWn names. They- furthér:
a;legod that an attempL by the respondent to transfer’ ‘the’
'land 1n December 193b was thwarted when .the dppellants
obtalned an 1n]uncklon €0 prevent. the transfer. This Tattes
incident encouraged Mr. Wriqht to. submlt Lhat beyond a
peradventurc the respondent knew of the claxm by the appellants
of ownevshlp based on advexse pOSSESSlon and consequently their
1nact1v¢ty was not due to 1gnorance.  A-h |

iL appears from the subm1551on of counsel that the
learned trial. Judge was-” concerned about che qugstlon of the
udequacy of evxdence as to SQIVlce of the writ-and Statement
of Clalm. There are no 1'ecorded .reasons for the. denial ‘of”

Lhe motlon, therefoze We _can do no more. than.speculate’ that

therezn lay thg reason for the decision.-.In answer ‘to: -
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queries from the Court, counsel assured us that the appellants'’

~files do not disclose that any of the letters sent to the

respondent were returned unclaimed. Letters posted in Kingston
to an address in Harbour Street would in the ordinary course of
post be delivered within two or three days. There is no
indication that the letter from the appellants containing the
writ and Statement of Claim which was properly addressed,

stamped and posted was not delivered to the respondent and in
our view there was no material before the learned trial judge

on which she could deny the motion on the ground of non-service.

The allegations in the Statement of Claim which must
be taken to be admitted by the respondent were sufficign. to
satisfy the evidential burden on the appellants. In all the
circumstances the appeal must be allowed and the appellancs
are entitled to the declaration, order and injunction sought.
This is especially so as by Section 30 of the Limitation of
Nctions Act, the right and title of the registered owner will
be extinguished by adverse possession lasting for twelve years
01 more.

In the light of the fact that the respondent had
never taken any part in these proceedings, we made no order as
to costs.

At the end of the hcaring we allowed the appeal and
made orders in the terms inuicated above. Herein we have set

out our reasons therefor.

WRIGHT, J.A.:

I agree,

MORGAN, J.A.:

1 agree.



