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RESIDENT MAGISTRATE'S CIVIL APPEAL NO., 90/71
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:}i‘. //.

SAMUAL MARSHALL - _defendant/appellant
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ISAAC JACKS )

MINEOTI WILSON) - plaintiffs/respondents

Mr. lorace Edwards, Q.C. for the defendant/appellant

Mr, L.Cowan for the plaintiffs/respondents

}§<:;\ A 25th February, 1972
FOX, Jn[‘no:

In the Statement of Claim the plaintiffs/respondents
alleged trespass to their land at Smithfield, Boston, in Portland,
by.the'defendant on the 20th November, 1970. Ailternatively, tha£
on that date thé aefendant wrongfully and maliciously induced and/
or procufed the breacl. of a contract of survey made between the

w (" plaintiffs and onc D,k, Byles, a commissioned land surveyor, in
O | |
consequence whereof the said D.K. Byles discontinued the survey
of the said land.

The plaintiffs live as man and wife on a square of land
which they bought in January, 1970 from Egertén Wilson the father
of the female plaintiii, The Magistrate found -

(1) thissjuare of land is_a part of a larger tract of 1) acres
for which Wilson holds a registered title;

A (;;J ‘ (2) it is bounded on thrce sides by the remaining portibn of the
1%2 acres owned by Wilson and on the east byrland owned by
Thomas Ingletons
(3) it has no boundary vith land owned or in the possession of the
defendant} .

(4) Mr. Jacks had been living on the land since 19663
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() oOn 20th November, 1970, the defendant came upon the land and
Stopped a survey which was being made on behalf of the plaintiffs.
On these findings thz learncd Resident Magistrate gave judgment for
the plaintiffs on the claim for trespass and awarded as special
damages $31.,50, being; the surveyor's fee, and general damages
$184506

A singlc ground of gomplaint ﬁas argued on appeal.
Mr. Edwards contended that on the undisputed evidence all the land
in question together with other surrounding land was formerly owned
by a common ancestor of the defendant and Egerton Wilson, and that
as the defendant;s claim to the pdrtion being surveyed was on the

basis of its status as tfamily land', he was 'a person interested

in and affected by the survey of such lands' within the meaning of
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that phrase as‘it occurred in 5429 of the Land Surveyors Law,

Cap. 211. The defendant had caused té be served upon the surveyor,
prior to the completion o the survey, a notice of objection to the:
survey. "Upon servicc of such notice of objection the surveyor
shall not'proéééd with the survey in so far as it affects the land
in respect of which noticec was given until notice of Withdrawal

in the prescribed form is served upon such surveyor". (s.29).
Consequently, so ran Mr. EdWards' argument, the survey has been
stopped not by any action on the part of the defendant but by the
law. The authority rclied upon for this proposition was the

decision of this court in Perry and Rodgers v. Senior (1969 -

15 W,I,R, 127). The proposition is entirely misconceived. 1In

that case Senior had qrranged to have surveyed a parcel of Lk acres
of land, part of a larger tract of 25 acres, which he had previously
bought from Perry. In c¢ompliance with s. 27 of the Land Surveyoré
law, the surveyor caused Perry, as an owner of adjoining land which
hight be affected by the proposed survey, to be served with a notico
Qf inténded survey in thc_prcscribed form, which after specifying
the time and place of the prdposed survey, stated: "at which time .

and place you are requcsted to attend by yourself or agent as you
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“Clarket*s Report, ps 287, The factual situation in that case is in
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may think fit and in tho mean time I shall make such traverses as I
may deem requisiée. You must bring all diagramgs and other papers
referring to your land in order to protect your im¥erest. thercin'.
At that time Perry was serving a sentence of imprisonment and he
accordingly sent the appcllant, Rodgers, as his agent to give
notice of objéction to the proposed sﬁrvey being proceeded with.
Rodgers went upon the respondent's land at the time stated in

the notice of intended survey and on behalf of Perry duly served

notice of objecticn to the surveyor, specifying three grounds of
obJection, Therouson the surveyor in compliance with s. 29 of
the Land Surveyors Lav declined to proceed with the survey.

The position is altogether different here. The
defendant was neiticr the ovner nor the occupier of any adjoining
land which may be affectcd by thé survey. The Magistrate rejected
his evidence to this effect. 1In additién no notice in the
prescribed form wis served upon him, consequently, unlike Perry,
he did not come witlhin tho ambit of the category of persons
described in the first nart of s.29.

I am grateful tc Mr. Cowan for bringing‘to the attention

of the court the deeision in Stokesfield Ltd, v. Taylor and Bennett,

all essential res»oects the same as in this case. The land in that
case was part of land conmprised in a Certificate of Title and in the
possession of the plaintiff., The Magistrate disbelieved the version
of the.defendant that he was in poséession of and exerciéed‘acts

of ownership over the land at the time of the alleged trespass. He

found that the entrance by the defendants on the land constituted

a trespass. The trespass comp;lained of consisted of entering upon

the pléinpiff;s land and stopping a survey. In the course of its
judgment the full court said: v"it is sufficient to support the
judgment that the Resident Magistrafe has found that the land on
which the defendants cntered arc part of Stokesfield and are

comprised in the Plan attached to the plaintiff's Certificate of
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Title, The defendants were not persons 'interested in and to be
affected by the survey} within the meaning of the'relevant law,
which is the samec in all material respects as the existing law,.

On the authority of this decision, which I accept, the defendant is
excluded from the category of peréons entitled to object to a
survey which is descfibed in the second‘limb of s. 29f The entry
upon the land by the defendant in thié case énd his stopping of

the survey were therefore not” authorised by the Land Surveyors Law
and the Magistrate was right in holding that the defendant had
trespassed, )

A plaintiff is cntitled fo a monetary award upon mere
proof of trespass to his land. ‘In this respect the Magistrate
awardedM$l8.50 and I sece no reason to disagree with this assess-
ment which he identified as general damages. The plaintiffs

proved that on the day the survey was stopped they paid a fee of

$31.50 to the surveyor, This evidence was not challenged. It

was therefore sufficient to establish a specific loss. This loss
is within the*;;ope of the trespass committed by the defendaﬁt,
since it was obviously capable of being foreseen by the defendant
as a consequence of his act of stopping the survey. If proof of
damages were an assential eiement in establishing liability for
trespass the damages werc not too remote. I consider, therefore,
that the causal link is sufficiently disfinct to make this payment
a consequential loss attendant upon the tréspass and therefore

properly recoverable. I would dismiss this appeal and affirm the

judgmént of the ResidcntkMagistrate.

I agrece. A person not~being an adjoining owner on whom
a notice has heen served under s, 26 of the Land Surveyors Law,

who enters upen 1mnd and objects to and stops a survey on the

i

ground of being a pcrson ‘'interested in and affected by‘the‘survey',

runs the risk of being found liable in trespass if it turns out that
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he is found not to be an interested person by the court of trial.
For the rcasons so fully given by my learned brother,

Fox, J.A,, I would also dismiss the appeal and affirm the judgment.

_GRAHAM~PERKINS, J.i.:

-

I agree, for the rcasons contained in the judgment of my. .

.Brother fox, with the finding that the defendant in this case
committed a trespass. I wish, however, to reserve for further
consideration whether the item involving the surveyor's fee is an
item which may properly be awarded as damages as a result of such

an act.

FOX, J.Ades s '

The appeal is therefore 8ismissed, the judgment of the
Magistrate is affirmed , the respondent is to have the cost of
this appeal fixed at $40O,
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