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ROVE J,A,

On Gctober 5, we reversed the decision of the learned acting Resident
Maristrate for Trelawny and zemitted it for hearing generally. We promiced
to put our reasons in writing and this we now do.

tn ‘June 9, 1982 Eleanor llartin and her husband Audley Martin appearcd

Lefore the .acting Resident Magistrate for Trelawny on a complaint by Mrs,

Masti

—

» that Mr. Martin had neglected to maintain her and her tvo children
"Clifton" born on June 26, 1977 and "Audrey'' born on May 5, 1971. Mrs.
Lartin was renresented by Mr. Rov Barrett on Attorney-at-law but Mr, Martin
di’ 2ot have legal representatien.

Tre learned Resident Magistrate conducted an informal enquiry and in
& note which he prepared for the uge of the Court of Appeal, he said that
Iz, Martia indicated before 'im his willingness to mointain his wife and the
cvildren. e also said that Mr. Barrett requested a certain sum of monecy o

~

"alf of the applicants and that he ascertained frow Mr. Martin that he had

1y

the necessary means to pay tle requested sums of money. When he had so

satisfied Linself he ordered tiat he pay $150.20 per week for the maintenance

0. ecach child as of 12th June, 1982 until each child ottained the age o7 10

~ecve and $55.00 per weck for the maintenance of his wife as of 12th June,

\%3~4 ,
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1032 and for 2 period of two (2) years. TFinally, he said that Mr. Martin ot
the time agreed he could pay and expressed a willingness to pay the sums
ordered,

Mr. Martin, throush his attorney-at-law filed notice and grounds of
aspeal on June 21, 1982 complaining that the ruling of the trial judge was
vrons in law and that the order made was excessive. BPBefore us lixr. Morgan

argued that as the Resident Magistrate did not conduct the enquiry upon cath,

the »rocedure adopted was wrong in lavw and the purported order a2 meve nullity.

It is provided in section 7 of the Maintenance Act that vhen a
Resident Magistrate embarks upon the Liearing of a summons under that Act, ‘he
ghall proceed to enquire into the case and if the Resident Magistrate shtall
be satisfied that the perty complaining, or on wvhose behalf complaint iz nade
ceenssa,y is entitled under this Act to be naintained bv the party or partiesg
conplained against, and that such party or parties had or have neglected '.ig
or their duty in that respect, the Resident Magistrate shall proceed to
enquire into the wmeans of the party or parties complained against and i£
satisfied that he or they or any of them ave of ability to mzintain ov
contribute fo the maintenance of the pnarty complaining or on whose behalf the
complaint is made, he shall proceed to make an order .e..vevees..'

.

The duty to hold an enquiry under section 7 of the Maintemance Act is
cinilar to the duty of a Resident Magistrate to nold an enquiry under section
cf the Affiliaticn Act where on an allegation that a putative father has
neglected to make paymente to tie collecting officer under an affiliation
order, the Nesident Magistrate is to determine whether the putative fathexv
siculd be committed to prison for his neglect. This Court had occasion, as
lcns ago as 1963, to express its stfongest disapnroval of the practice of
informzl enquiries in matters arising under section 7 supra.

In Campbell v. Sterlinm (1962) & J.L.R, 225 2 Resident Magistratc

acting under section 7 of the Bastardy Law (now Affiliation /Act) made om
order for the commital of the putative father without an enquiry and procecd

to reduce the amount of the arrears, Ilewis J.A., in Jelivering the judgnent
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of the Court referred to the manner in which the case was disposed of and

characterized it "as extraordinary" and as one which had given the court

"a great deal of concern".

Then he went on:

"No notes of evidence whatever have been
obtainable from the learned Resident
Magistrate. That is one extraordinary
aspect of this case: that she appears to
have made an order in a case where the
law calls for an enquiry without having
nade any enquiry upon oath, This isg
not the only case in which the court has
become awave that Resident Magistrates
in various parts cf Jamaica are acting in
this manner, 2 manner of which the court
strongly disapproves,"™

This is a case in which an enquiry upon oath ought to have been

K

conducted, There is nc statutory procedure by which after an informal enquiry,

(cf which no record is made, in the sense that no notes of the enquiry are

recorded,) a Resident Magistrate may under sgection 7 of the Maintenance Act,

proceed tc make an order for the payment of money which

the defendant. In the instant case the defendant was ordered to pay

$350.00 per week or $18,200 per vear for the maintenance of his wife and tvc

children. If this order were nade on proper legal principles, the defendant

could be numbered within that select few in the population with a disposable

income after the payment of income tax of over thirty thousand dollars.

Ctherwise how would he be erpected to maintain himsel£? It should have beox

apparent to the Resident lMagistrate that the most ample evidence should have

been forthcoming before him to justify an award of this mapgnitude.

It seems to us to be a nistake to think that an enquiry upon oath is

anynore time consuming than an informal enquiry which might result in

irrelevant cross-talk and will certainly produce no concrete evidence upcn

wi:ich to base a finding.

It is alwvays unsatisfactory for a case before a

Court to be heard and disposed of without an appropriate note being taken of

the evidence. There ig a duty on the Resident Magistrate to either take the

notes of evidence himself or in summary cases to cause them to be taken by *he

Clerk of the Courts. 1In this regard we once again call attention to the

-

provisions of section 27 of the Judicature (Resident Magistrate) Act.

=

order is binding upon
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On June 14, 1982, the case of Turner v, Wiltshire M 12/81 was heard
and disposed of in this Court. The appeal was allowed and a new trial ordered
as in that case the learned Resident Magistrate mede an order varying the
amount which a putative father had been ordered to pay by subgtantially
increasing the amount and without the benefit of sworn evidence. No notes
of evidence were taken and as a consequence the matter had to be referred to
the Resident Magisgtrate for his comments before the appeal could be
finally determined.

Mention is made of Turner v, Wiltshire to illustrate that the

procedure adopted by the learned Resident Magistrate in the instant appeal icg
not an isolated one. The informal procedure which was so strongly

disoapproved by this Court in Campbell v. Sterling is still extant. We exprecs

the hope that this judgment will have the desired effect of putting such e
practice finally to rest and the further beneficial effect of saving litigants
from the considerable expenses of an appeal, and of e new trial, and above all,

to relieve them from a sense of deep grievance.



