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Judsment

The plojnteiff Lydia Hertin, a Beer Jodnt Op a

pillion rider ou 2 wotor evele Dedg), ridden by roe Lindel Dixen, was on 18th

- Beptoember 1985 injured in o Hotor Vehicis accident oleony the Waltham Park Read

in the porish of Saidnt dndrew. This aceident occurred when a pick-up owned by the
first named <defendont company and driven by the second named defendnnt ecilided

with the sotor cycle alonmy the sald road.

Following the collision the plaintiff was taken to the Kim;sivn Public Hospitzl

where ghe was admitted and trected. On adwiszsion the wmedical roport of doctor

T,

Francis Lindo dated 4th Jpril 1386 (Exhilit 1) Jesevibed her as sufferimy from the

following injuries:e

1. 1 centinmetre lacerataed wound or the left gicde
of her chin.

N2
’

13 centimetres lacerated wound on the anterior
aspect of her left lep with 2 {roctured bone
expuset. 1T vwas prossly contaminsted.

3. Alsent left upper incisor,

4. A deformity of the left foot,
X Erys 2t that time revealod fracrures ~f left
ulne andd radiug and a fraocture fF Lwer left tibia
ex: fibulo with subluxation of the wead of the

1oft fibuls.

The wounds were appropriately treatad.
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Her upper 1imb fracture was treated with plaster

of peris immobilization while the lower limb

fracture was clesned up z2nd treated with immobilization
alsc im 2 pop cast.

in hogpital she developed v gproading infaction of

her left lower linmd and teguirced 2 delyidement on

27th Zoptember, 1585.

She roguized further swallicr debridements under local
anaesthesia ca two cccasions.

On 10th Januwary 1986 she had a2 ghin graft of the

wound oo the left Llower ldmb with the donor site froo
the rizht thigh. Bhe was discharied hooeon the
27t Joanuary 1986 with o
ST,
The wpp:

r limb cast wos roemowvesd
1985, while the lower limh cost
24th Docewber., 1585,

She will require follow-up care wplete her
rehabilitation and o eorrect | o Coformities
which can follow tresntment for her injuries. Further
Teports will Lo vequiszed to give a complece [icture”.

The plaintiff described her expericence while in hospital, fhe extrume paim

she suffered a the surpleal pyocedures which she andorwent. 3She testified ko

oein, eventually discharyed from hospital ofter 2 stey of six months.  She was,
nowever, unablae to say when this wos. The medical weprrt of deetor Limde Jid mot
supLort the lemgth of her stay in hogpdital aod indicotes the date of ber eventuzl

wischorpe as Leing on 27th Jonuary 19866,

Fellowing her discherse fron hospital the plaintiff contiomed to visit thoe

out patient clinic for f-ilowwup treatment. AT sogtor Lindoe she was

Lreay

at the Kinpston Fullic dcspital by Jdeetovs Dwuing, and Herard.

The plaintiff f-llcowing her discharge froo hespital testificd o bedny upabie

to work, Becouse of her conditicm shoe had to employ ~ hruseheld helper fo assist
her with the winshinmg: and cooking. She conl? nct stand up or use her laft hond.
She was also unable €0 steand for any length of time without experisncing pain dn
her lefe foot.  Her left hond wos aleso poinful. While testifying she told the

Crurt of still experiencing pain in her foot ond hapd after a periced of some six

years. No doubt this

poin will dimndnish with the zwar? of damapes which she now

anbiecipates. She now has someons: to cuck, wash and clean for her at a

cozt of $60.00 per week and $8C.00 per week when she com afford it. A4Ab the time

-~
3

of

this henriny; she was still unable to work. She attributes all this to the injuries

she suffered and this despite the fact that the nedicnl evidence of dectors Dundas.,

Jackson and Arscntt indentifies and reecumends corrective and reconstuctive surscery

for her left hand and fooi. Jdeetor Dundns, am Ortheopaedic Surs;

v is of the cpindon thet
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e maxioun perioc of her disability would have been oihteen monthg. The plaintiff,
towevor, would in the 1ight of her experience ser herself =8 boiny unable to work
and would, from the particulars of demape in ber clajm and her ewvidence in Court,
appear o place herself on the same footing o sonconc wbo as a result of the
necident ids pow roduced o beiny a paraplepic.
Liability having been admitted Ly the defendants, the clzim is now left for

. N

coovosment of demapes. This falls te Le considerad under two bDroad hends nemelyi-

ek
o

Speclal Bomng es.
2. QGencral Damages bedny fors-
(2) Pain osd Suffering and Logs of Amenitien
by fn award for Correetive ond de-Constructive Suruery
(c) Less of Eorning copacity.
In fay as the plaintiff bas soupht to elodm for fuiure earnings based om o

»

wal loss of dncome situztion I revard her claidm in this srea as being speculative.

[

L)

She Ledmy; self smployoed, pdven the the meddenl evidence of her not Uoldn) permanentily

i

disnbled. as well as the fact that she is Lein. cropensated for logs of earning

¥ her disntility, in wy opinion therefore o questicn arises

for the entire poriod

i

as to her Ledng owarded any total loss of futuve eornings.

{n) Loss of ¥ornin,o
Under this head the plaintiffs claim rosuleed in 2 wost romarkable state of

affairs. &p examination of the partiecdlcrs of gpecisl domaye indicntes that wheress

jon
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rhe original Statement of Claim filed with the Writ the plaintiff's claim for

loss of earnings was “from 18th September 1985 t-~ 24th ¥ebrvuary 1987, 79 wecks at

$700.00 per week™, This sum was then varied to $1,8321 Ly virtue cf ap order «f the

Master on 17th July 195(. By o Jocument canticned "Seornd Amendmended Statement

Clain™, of which a copy was served om the Attorneye for the defendants «m 3rd

October 1950, the sum claimed ag the plaintiff s weckly income was apain altered to

$TUG.00 per week. In the face of 2ll this the jlaintiff scught o testify to

carning 2 net income of $1,800.00 per week., Having re,ards to the fact thet on her
evidence she kept mo records there existed nce reliable basls for her estimated income.
An tho originel particulars would have been given as port ¢f her imstructiocns to

her asttorney—-at-Law prior to the £ilin; of the cripinal Stetement of Clain which was

1

sed om April 19866, o jerdcod nearer to the aceident, I secept the suw of 700000
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et wiek as 2 reasonable starting point iz determining her income. 4s te the length

time this far from the pericd of i87 wecks clalmec
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be adjusted t be
in econfermity with the period of her disability deponed to by doetor Dundes of 318
outhe, or 78 weeks, the pinintiff Lein;; limited in her entitlement o recover heor

zetual ioss.  The jress sum rtecoverable for loss of carnimgs is accordingly $54.600.

3

iz sui has now to Le reduced by ome-thin for income tax purposes, after haviag

\

devunted the swm of 316,400,

s the nov-texnole allowanee. When the romsinder of

$64,200.00 is reduced by ope-third the sws recoverzble as leoss of coarnings is
therefore $3%,866.67.

The fellowing addirticnel ditems which were ¢lainmed sl were not disputed are
addowed: -

i Lost of Crutcheo b 28,00

ii Employment of Extra Holp fox A6

waeks ot $64.00 per woek. $oz2,760.00
i1l ‘framsportation §  ALL.CC
The tital sum recoverable ois speciel damopes dis thersfore $463.054.060
Z eral Demayes

left foot and hond

The plaintifs from the injuries which she sufferad

wili bave to underpo eorrective snd reconstructive o As to the injury b

her left wrist doctor Dundes frywm his examinstirn »f the plaintiff remarked that: -

"an examination of the lefr upper extrerdty
revenled that the lower end of the ulis was
diglecuted. This is the smaller ne Hoding
Cof radial
deviarirn (anvulated). She hod lost 1o of
flux1ﬁﬁz The deviction and enpulation restivets
thu plaintiff s ability to move the wrist in the
reraite direc t ion with full foree. Any attenmpt
> use the wrist dis likely to couse poin”

L]

down ©o the wrist. The wrist was 12

Boctor Dundas recomenced an operation costia. $4,000.00 o correet this
conditicn. In so far as such an operatiom npart from fwproving the flexicn <f the
plaintiff's left wrist would alsc result in alleviating: the padn now beim; expericmced.
I would Le minded to accept the opimicu £ the Jdoctor.
Far more sericus, however, were the injuries which the plaintiff suffered to

the left lower extremity. Doctor Dmndos in his evideneo veferred to these os

severnl scars some of which were meryped He further Jeponed thati-

1 “fhere was a 1bxic.w. scar to the upper aspect
of the back of the left thigh.
2 & 58c.m. scar that extendeds from the upher

aspect of the left thipgh cuter Lorder beymnd
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the knee to the upper third of rthe 1ol lep
(J shuped) this coused 2 marked soft tissue
deforasyion arcund the knee. This was jagped.
it was unsi:hitly.”

B

it is this condition thnt doctors Horace Jockson and Gian Arscott twe eopinent
plastiec surgecns, recommend as requiring recomstructive surgery. Doctor Dundas
recommends @ total koee replacomnent overy § - 10 yesrs costing about $100.000.00.

-

i this were do

it would regulre sbout 3 -~ 5 gimiler operations for the remcinder
of the normal life cxvectoncy of the plaiaeiff.
o view of the reccastruciive surpery recommendoed Dy doctow Jackson and Arscoll

such & procedure as sup; wsted Ly doctour Dundas would e tobally vanccessary.  Such

a course would culy be rescorted to 1f plastic suvgery was wet beiny Jome.

This fzcet seened £ have esenped the attentizn of leermed coungel fovr the

plaintiff who scught o advance submissicrs Lo which he sow

1.

it compensation bases both

4 "

recomendcacion as well ar that of deetors Jockson and Avseoti.

In the light «f the

v plastie surgery €o

£ no the means of correcting the pleintiffsc eomdition to her left th

L

s and knoo,

that aspect of doctor Dundas’ reeommendotivm so it rolstes to the knee replacsment

procedure is not accep

Ar issuc however, oyises in rolatirn o thno convasaad Dy doctors

SOCHE

m and Arseott. This revdcdves arcwend the surpdonl rocedure Lo be pred tha

rvenedying the protesque sear to the laefi koo thish. A3 o vesult of the ceind us

L

caaviassed by the guodly Jdoetors there is as gsecrndnry fssue ns to the cotimatec cost

invelved in carryimg cut the recoustructive surgery. tor Jocksom recommend

procodury ot his State ~f che iticned Tooms and

irt private cliundc with

television sets which scek to wrilisc  trestmoent by wmeonae of tizswe expansicn.
The offect of this surgical procedure would Lleave the plaintiff with obous
2 10 percent recovery resuitlng in her Dedny made acceptable frow a love-anking

distonce. The estimated cost using this method would Le abovr o $460,;000.0U 2o an

aciitional cest »f U.5.36,000.0U for foporting five tissue exponders and drains.

4

This estimate is arvived at as $ollows. -




1 bospiialisation ‘ JAF158,000. 00

4

¢ Amasthetic and narsing core JoB100, 000 G0

ABSL ‘tant aurgk@n

4 Cost of fmportiny tissues
(:j\ exzanders and dradns from U.8.0.
J USHe,

(U,
PRSI WY

usxbl{fu oy e NS

and USHG LU0 LL

which when coverted o Jamaicsan Dollars

Deetcr Arscott fow his part would recovmmoend the followin mcasures in offecting
recoustructive surgery.--

&

1 Tromsfervin,; tissue [ cower the

o .

RN ?2 The upe of tissue exponsion to revise the scars on the
Y, 1efr thigh.

3 Th(. uso
iofe thl?ho

to erorrect the eontour over the

Doctor arscctt®s cotimate for the surpical me nt 1mclug1Vﬂ of the surgesas,;

assistant surjeon and anosthelitist fecs ds plaoced ot Jad212.000.0v.  The Lreak <down

~f his cousts is as follows:-

1 lost of three tisoue expanders USEE,

r2

The Surpwcns few JALEG 00l

Assistant Surpecn JALIC U oul

I
W

1 4 Anasthetist fce JAG25 000, .0

L

Hospitalisation SO5T o L UL

o
=
&
-
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ssistance & follcw-up
STOLe YOrT

JEE2LZ 00000

When the sum of 0.5, $1.5%.0.. is converted the ttsl cost arrived

jas]
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JOSE4A5 30050,

aled chay Jdoctor Jackson opgrates fvom his owe private clinde

(:“\ The cvidence rew
which is equipped with the latest State of the Jot eguipment and luxurious rooms
with telewisicn and a1l the ultre modern amendtiecs. Dvoerr dxsectt on the other hond
sperates oub of the &t. Jusephs Hospital which althouph not offerin; the oxclusivenass
of doctor Jackson's private clinde, does offer the letest State of the Avt equipment

X A

sroeedures to e undertekem.  The gusstiom for the Court

&

required for the Buyical




therefore is; ;iven the fact that boeth docters are of proven competence, which

faeility cught te mode aveilable to the pleintiff? It nppears to me that what this

plaintiff is entitled to is proper treatnent for her condition aed hased ¢m the

evidence of Loth dectors that treatwment is awailsnhle ot both these imstitutions zand

wore particularly ot half the cost as apeingt that of Jector Jackson's privete clirie.

Thaet apart § om domelined to prefer the procedure reccrmended by dector diseott.
Whiile not taking enything: away form  CQoctor Jacksom's expertise, docter Arxscott as
a ylagtic surpecn whe from his exporience apart from his pridvate proctice, he is
wow enpaged in treating fatients at St. Jusephs Hogpital the private wing of the
University of the West Indies, Rinjstonm Public Hospitnl the latter twe of which he
the Consultant Plastic Sur;con apart from assistin. 2f the Bustomante Hospical fov
Chiildren. Ee in my view therefcre more foaveourably place to convass an opinicon as
to the type of surpery for which this pleintiff is rthe Tetter suited.

In the light of the above yensoms 1 would aceordingly meke sn awand of

$245.300,00 for reccmstructive suryory under this head £ Seneral Deumases.

radn and Swiferdn; =ng

Lose of Amentitics

Duetor Dundas in testifyin; assessec the extent £ the plaintiff's condition

at 7 percent permanent partial Jisability of the whole persom.  Against this back

srouad learned Counsel for the plaintiff has suipested that reason
i i 4

Hle nward under

thiz hecd cupght to £f2ll within the xance of F730,0050.00 to $85.L,000.00.  Learmed

Counsel for the defemdeont om the other hand has coanvessed a sum of $150,000.00.

Given the fact that the plaintiff {s bedun; fully oo

3

for the entire perind of her digability based on the swedical evidence ond the fact
that she also will LDenciit from awards for errrective amd reconctructive surjery
her cage has now tn be crasidared on the Hrsis chet following, such surpory she can
cxpect ot least a 7L poereent recovery inm her condition, There is also no plaasitle
reazon as to why, Lased on deetor Dundas' opinicn that if the plaintiff whe is

Srossly overwedpht scupht to locse weigsht thet her eondition for wel ht-nearing

would not improve comsiderably.  Her estimated disaldlity of 7 percent would in 1985

)

the year «f the accident have attracted an awerd of the rompe of $50,000.00 to

56U, U L uke Glven the current infl:

tl:
]

pensated for her loss of enrming o

tionary trends, however, thot award would at present
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ve of a renge of between $200,000.00 ~ $250,00G.00. I weuld cpt for the higher sum
$£50,000.06 and that is the amouns which: I would omend £o1 pain and suffering and
Loss of Amenities.

This leaves the guesitd:p zs £ what run 1f ray cught to Le awarded f£or lozs
of earnimpe. dr. Cumpbell frim @ starting poinc £ $3,600,000.00 supgested an award
cf $600,000.60. Th: pladucifi’s prescat age is 41 yeoru. A veasonable multiplier
would accordingly be 10 yeurs purchiose and weing » muleipiicand oF $15,600.00 bHeing
the minicmm woge yiven the wedicel evidence «né the plaintiffi having chosen of har
volition Lo toke Do steps o mitiyete her luss and to seek some meaningful employment,
the zross fipure would amouat to $155,000.006. Of this sum, hﬁwever; the plaintiff
wiuld be ondly enticled € 30 percent of the procs, thar Ledng her reduced earmiug
capoeity based on the medical evidence. Her entitlement under chis hieads, therefore,
is $46,300.C0.

The resul: is that domaze are asgsessed ot $589,154.67¢ Lein;:—

1 BSpecial Donmages $43,654.67

2 General uvamapes for poin and suiferisy and loss of amenities
&) S
$250,000.00 acd additicmal sum f£ox crrrective and recomstructive

surgery $245,300.00 sod for reduced earniuy capzeity $46,000.00

Treal = §$589,154.67
Interest owarded on cpecial damages at 3 percent as from 18/9/85 to 26/11/%2
a0l o general damages of $250,000.00 (awerd for pain and sufferipy and logs of

~menities) #t 3 percent as from date of service Leing 4/4/86 to 26/11/9%.



