IN THE SUPREMiz CCURT OF JUDIC,.TURE OF JAMAICK%
IN COMMON LAW

BETWEEN CARMEN MASON . PLAINTIFF
(Administratrix of the estate
of BUST+CE WILB 3RFORCE MLSON,

deceased)
AND MARTINS TOURS LIMITZD 1ST DEFENDANT
AND AINSLZEY TAYLOR 2ND DEFiEZNDANT
AND EXECUTOR /EXECUTRIX . 3D DIEFENDANT

ADMINISTRATOR /ADMINISTRATRIX
of the estate of EZEKIEL MAST3RS

AND MARTINS TOUPS LIMIT3D 3RD PARTY

D, Daley and R. Fairclough instructed by Thwaites, Fairclough,
Watson and Company for Plaintiff.

Ferdy Johnson and Hillary Phillips instructed by FPerkins,
Tomlinson, Grant, Stewart and Company for 2nd Defendant.

Hugh Levy Jnr. and Mrs Andrea King-Bird instructed by Hugh LeVy
and Company for 3rd Party.

Third Defendant not served.

Heard: 7th, 8th, 9th November, 1983

Delivered: 12th April, 1984

GORDON J,.:

About 8:30 a.m. on 29th September, 1978 mini-bus
lettered and numbered FR 5164 owned and driven by Eustace Mason
along the main road at FaitHSPen in the parish of St. Ann
callided with motor car lettered and numbered FR 3041, owned
by the third party, hired by the second named defendant and
driven by Ezekiel (Hezekiah) Masters the servant or agent of
the second named defendant. The mini-bus was proceceding to-
wards Montego Bay and the car in the oppositc direction,

Both drivers died in the crash.
This action brought by the widow and administratrix

if Eustace Mason seecks to recover damages under the Fatal
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Accident Act for the benefit of the dependents of the deceased
and under the Law Reform (Miscellanéous provisions) Act for
the benefit of the Estate of the deceased Eustace Masgm,
Martins Tours Limited was sued as first named defendant by the
plaintiff but this action was subesquently discontinued and
the second named defendant thereafter brought third party pro-
ceedings against Martins Tours Limited.

The plaintiff 311eges that the defendants were res-
ponsible for the accident. The second named defendant claims
the collision was caused or alternatively contributed to by
the negligence of Eustace Wilberforce Mason., The Particulars
of Negligence pleaded followed +1.ie pattern usual in cases of

this nature., Each side pleaded the other drove on the wrong

- side of the road., The secondnamed defendant counter-claimed

for personal injuries suffered by him.

The second named defendant as against the third party
claimed he wa§ entitled to be indemnified by the third party
in accordance with the terms of the rental agreement executed
by him and the thixd party when he, the second named defendant,
rented from the third party the motor car FR 3041. The third
party claimed the second named defendant was not entitled to

an indemnity or damages for breach of contract.

Plaintiff's Qasze:

Mr. Roslyn Shields a casual worker gave evidence that
he was apassenger on the mini-bus at the time of the collision.
He was on his way to Falmouth to spend the week-~end at a hotel
with his family. He sat in the front of the mini-bus on the
extreme left. Another passenger sat between himself and the
driver. The mini-bus was negotating a series of corners down
a slight grade. The bus kept blowing its horn. The mini-bus
was driven correctly on its left hand side at a moderate speed,
his estimate 30m.p.h. The driver of the mini~bus sounded the
horn as he approached a slight left hand corner. As the bus

reached the middle of the corner the car appear ed travelling
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on its incorrect side and crashed into the fight front of
the mini-bus., He estimated the speed of the car at the time
as 90m.p.h. The minibus then was not more than one fot from
the left of the road. He lost consciousness and recovered
in the Linstead hospital some seven days later.

It was a bright day, the road surface was dry asphalt,
He did not hear horn of car. He rejected the suggestion that
the bus was travelling on its incorrect side of the road when
the accident occurred.,

The second witness called by the plaintiff was
Miss Mavis Ricketts. She is a secretary and at the time was
a co-worker of the witness Smith., She also was going to spend
the week-end at the hotel in Falmouth, She sat in the back
of the bus enjoying the pleasant ride then there was this big
bang. She was thrown from her seat, She blacked out, She
was awakened by someone shaking her, taken from the bus she
wag told to lie on the left of the bus on the soft shoulder
but she observed a culvert on the right side of the road and
at her request she was taken there to sit. The left side of
her face was injured. She observed that the bus was on the
left of road against the bank, the right front of the mini-
bus was hitched into the right front of the car and the body
of the car was across the road. The front of the mini-bus
was in the middle of the road. No vehicle could pass on the
road. The vehicles had to be pulled apart to make way.,
After the vehicles were pulled apart traffic passed between
the mini~bus and the car, i.e. to the right of each wvehicle.

In cross~examination she said the mini~bus travelled
quite normal, not fast., It was driven close on the left all
the way. The mini-bus blew its horn,

The car was pulled across the road so that vehicles

could pass. The mini-~bus was not moved while she was there.
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The police came on the scene. Sh: was taken to the Linstead
hospital,

Defendant's Case:

Corporal Lloyd McDonald of Moncague Police Gtation

received a report about 8:30a.m. on the 29th September, 1978,
He went to the scenes. There he saw a large crowd and the two
vehiegles, The mini-bus he said was on the right of the road
as one proceeds from Kingston to Moncague. The car was on

the left as one goes in the opposite direction, both vehicles
faced each other, The drivers were dead in their respective‘
vehicles which were extensively damaged. He took mecasurements
which he recorded in an Accid:nt Report booklet. This booklet
was submitted to his head office in St. Ann's Bay for trans-

mission to the Courts office about one week after the incident.

He had not seen the book since. From memory he gave the

measurements he had taken of the position of each vehicle,

The road was 23' widej; from the left front wheel of
the car to the left DBank measured 3', From the left rear whecl
to said left bank was 5', From the left front wheel of the
mini~bus to left bank was 10! 9“. From the left rear wheel
to left bank was 11" 1", The mini~bus was 5' 9" wide, thetar
about 5' 6" wide.

At first he said therc was no corner or bend at the
place where accident occurred then he said thetre was a slight
bend. He did not remember if the bend was to the left as
one goes towards Moneague. He saw no injured person on the
scene when he arrived there. Miss Ricketts was not therc.

The two vehicles were about 4' apart. They faced each other
squarely. Because the mini-bus was wider than the car the
mini~bus overhung the car on the car's right. He saw broken
glass scattered and dirt from under the fender indicating

the point of impact but he could not razcall taking any measure-

ments from that point.
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“befendant Ainsley Taylor was a passenger in the car
driven by Hezekiah Masters, his employee. He was asleep in the
car at the time of the accident and he awoke in the Linstead hos-
rital some fifteen (15) to twenty (20) hours later. He sustained
a broken nose, a broken collar bone, lacerations to face, chin,
chest and right knee. After three days in Linstead hospital he

was four to five days in Medical Associates and was examined by

. Professor John Golding whose findings were admitted as exhibit 2.

Findingt

I saw and heard the witnesses, I assessed them.and I
was impressed by Mi#s Mavis Ricketts. I did not form a favourable
impression of the witness Lloyd McDonald. He purported to give
from memory detailed measurements he toock over five years before,
measurements he submitted to his headquarters in St. Ann's Bay

within a week after they were taken and had not seen since.

His evidence was at variénce with that of Roslyn Shields who des-
cribed the time of the accident as "bright; one could see the
corner from about 42 -~ 43ft away' and with that of Mavis Ricketts
who déscribed it as a cool morning = a pleasant ride. In contrast
the witness McDonald said "the road was very foggy".

Miss Ricketts was on the seene at the time of the accident,
she saw the vehicles, immediately after the accident, stuck togethor
and saw people separate them and '"they pulledﬁlﬁgicar across the
road and vehicles passed". Although injured, but not seriously,
sh; remained on the scene until the police arrived and was -subse-~
quently taken to the hospital. McDonald insisted that "no injurcd

persons were on the scene when I went",

I find that when the officer arrived on the scene the
position of the vehicles had been altered from that in which they
wexe immediately after the accident. This was done to facilitate

passage of other wehicles on the foad. McDonald's attempt to place

them on one side facing each other squarely and 4ft apart caused
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problems with the measurements he purported to recollect. In this
position the measurements he gave would have the right front

wheel of the bus 6' 6" from the right bank while the left front
wheel of the car from the said bank was 3!,

I reject the evidence of Corporal McDonald. I accept
that of the plaintiff's witnesses Roslyn Shields and Mavis Ricketts.
I find that the plaintiff's vehicle was travelling on its correct
side of the road at a normal speed, the driver blew his horn, the
second named defendant's vehicle travelling in the opposite direc-
tion collided into the right front of the plaintiff's vehicle.
Both vehicles were stuck together until they were separated by
willing hands and both drivers died on the spot.

I find that the driver of the second named defendant's
car was soldy to be blamed for the accident. There will therefore

be judgment for the plaintiff against the second named defendant

Third Party Proceedings:

The second named defendant Mr. Ainsley Taylor is a director
of Taylor Enterprises Limited. In this cépacity and as an indivi-
dual he had from time to time hired cars for use/;ﬁs?;Zss operationc
and privately. There were a number of car rental firms in the
Montego Bay area but he dealt with the Third Party, because they
offered facilities not offered by other-car rental firms. The
facilities extended to insurance coverage -~ comprechensive and
third party. These terms were specified on the back cf the contract
form.

Being aware of the facilities offered, the second named
defendant on the 26th September, 1978 rented a Toyota Corolla
lettered and numbexred FR 304 from thedfhird party after he had
enquired &f the usual terms appliedigfter he had satisfied himself
tiey were incorporated in the contract form. Mr. Taylor signed

the contract. When he hired the car he intended to use it to go

to Kingston to collect his motor car which was in a garage there.
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Hezekiah Masters was his driver and as a term of Masters' employ-
ment Mr. Taylor kept his driver's licence. This licence was ad-
mitted as exhibit 3. A photocopy of the contract form and a

print out (typed) of the terms on the back were admitted as exhibit
4 and 4a respectively. Mr, Taylor said that clause 3e and 4g are
the terms hce asked for and agreed to.

Clause 3(e) reads =~

"Renter agrees that said vehicle
shall not be operated:

e.sse () by any person other than
(1) the Renter or additional Renter
who signed this agreement and (2)
any employee or employer of the
Renter or member of the Renter's
immediate family who is 21 years of
age or older and a duly qualified
licence driver",

Clause 4 =

"Renter expressly acknowledges per-
sonal liability to pay lessor on
demand -

(g) Lessors cost to repair all
damages to said vehicles provided
however, if said vehicle is operated
in accordance with all the gexrms
hereof. Renters liability for such
damage: shall be waived if Renter has
purchased in advance the collision
damage waiver as evidenced by his
initials in the space provided here-
in "

Mr. Taylor said on execution of the contract he was given a copy
which he kept in the car pocket. It was in the car at the time
of the accident. The original contract was apparently retained
by the Lessor, It was not produced but a photo-copy which
Mr, Taylor identified by his signature, was produced by Mr. Hugh Levy,
Mr. Taylor said at the time of execution of the contract he told
Martins' representative that he intended to have some one else
drive the car. He was aware of Clause 3(e).

Mr. Headley Buchanan, the third party's representative
who prepared the contract for Mr. Taylor's signature was unawarc

of the provisions of the claﬁses on the back of the contract.
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was

In particular he / unaware of clause 3(e) and clause 5., He said

"I have read some of the fine print of exhibit 4., I am aware
clauses on back of exhibit 4 are terms and conditions of contract™.
It is hecause of his ignorance of the provisions of the clauses

he said "not to my knowledge is employse or employer of Renter
allowed to drive motor-~car. Not to my knowledge is wife or member
of family over twenty~one allowed to drive".

When he gave evidence on 8th November, 1983 he said he
was a Car Rental agent employed to third party and was so employed
in 1978 when Mr. Taylor executed the contract. It is perhaps
because the print on the contract is so fine he was after some
five years unaware 6f what was written as conditions on the back
of the contract. It is perhaps for this reason why a typed copy
of these conditions instead of a photo-copy was supplied,

Mr., Taylox however was aware of the conditiocns. He had
lost his copy of the agreement in the accident and exhihits 4 and
4a wexe‘produced by the third party. Mr. Taylor testified he hat
endeavoured without success to get a copy from the third party.
Mr. Taylor as an astute business man knew of the conditions of
the contract hencé his preference of the third party when he had
to rent a car. He sought to avail himself of the favourable con-
ditions offered by the third party.

The third party contended that it was a condition of the
contract that the particulars of the additional driver be -given
at the time of execution of the contract and that the driver signs
the contract. Provision is made for the name and particulars of
an additional drivexr to be inserted on the contract but there is
no provision for this drivers signature, The only requirement
in the contract for signature is in clause 3(e):

"Renter agrees that said wvehicle
- shall not be operated by any per-
\ son other than (1) The Renter

or additional Renter who uigned
this agreement' -
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and Mr. Taylor said he told the agent at the time he rented the
moxox car‘that someone else would be driving the motot; car. The
agent Mr. Buchanan said Mr. Taylor told him he would be the only
driver of the car., In the light of the‘evidence of Mr, Taylor
that he was going to Kingston to fetch his car from the garage
and Mr, Buchanan's testimony that "Mr. Taylor come to me and saic
he wanted a car to go into Kingston". I do not accept Mr. Buchanan':
evidence on this aspect as truthful,
The defence of the third party was -
2. Faragraph 2 is denied in that the 3rd Party contends
that the 2nd Defendant acted in breach of the Contract
of Hireage in permitting another driver other than the
renter himself to have control of the 3rd Party's motox
vehicle, thereby exposing the 3rd Party to risk which was

not contemplated at the time of making the Contract.

4, Paragraph 4 is denied. AND the 3rd Party says that
the 2nd Defendant read and signed the Contract of Hireaqgo
which made no reference to the employees of the 2nd
Defendant. The 3rd Party denies having agreed or repre-
sented thét employees of the 2nd Defendant would be covared

by a policy of insurance,

I need merely to refer to the provisions of Clause 4(e) (2):

"The Renter agrees that the said vehicle
shall not be operated by any person other
than any employee or employer of the Rent-
er or member of the Renter's immediate
family who is 21 years of age or older
and a duly quslified licensed driver."

There is no stipulation that the ''employer, employee or member of
the Renter's immediate family" should sign the contract. The sti~
pulation as to signature relates 6n1y to the Renter or additional
renter. There is however a requirement that this driver be "21
years of age or older and a duly qualified driver." The contract

be
does not require that this driver/vetted by the Lessor. Practical
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difficulties would arise in the event this was stipuléted, becausec
the Renter had the right to travel at large over the island of
Jamaica., The onus is placed on the Renter to see that this clausc
is carefully observed. Failure on the Renter's part to ensure
compliance with this requirement could result in the Lessor beinc
absolved from liability should a claim be pursued under Clause 5
of the contract.

I hold the view that if the Renter produces to the Lessor
the particulars of the driver at the time the contract is executod,
these particulars may then be inserted in the contract. If he
does not then the onus of proving compliance with this stipulation
rests on the Renter.

In proof Mr. Taylor tendered the drivers licence of
Hezekiah Masters. He had taken it from him when he employed him.
It is a general drivers licence issued on 31st June, 1975 in lieu
of a private drivers licence issued on 31st June, 1972. The Road
Traffic Regudations made under the provisions of the Road Traffic
Act provide as Regulation No.45 (5):

"No person shall be granted a
General Drivers Licence to drive

public passenger vehicles who is
less than 21 years of age."

Omnia praesumuntur rite et sollenniter esse acta., I savthe licenc:
and I accept it as valid. The second named defendant has there-
fore discharged the onus of proving that Hezekiah Masters was over
twenty-one (21) years of age and a duly qualified driver.

The second named defendant has now established that at
the time of the accident the car he rented from the third party
was being driven bya duly qualified driver in accordance with tho
terms of the contract. The relief he sought are contained in his
statement of claim against the third party VIZ:

1) Damages for breach of contract.

2) A declarafion that the defendant is entitled

to be indemnified as aforesaid.

~.
% -
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3) Judgment for any amount that may be found to

be due from the second defendant to the plaintifz.

4) Judgment for the amount of any costs which the
defendant may be adjudged to pay to the plaintif”
and for the amount of his own costs incurred in
his defence of this action and the proceedings of
the 3rd Party herein,

The second named defendant claims he is entitled to be indemnified
by the 2hird party in respect of third party claims. He relies

on the provisions of Clause 5 of the contract set out hereunder:

"5) Renter participates as an insured in
the benefits of automobile bodily injury and
property damage liability insurance and is
bound by and agrees to the terms, conditions,
limitations and restrictions thereof ewen
though all of them are not outlined herein,
Such insurance provides Third Party unlimited
liability for bodily injur¥ or death to indivi-
duals not being passengers in the insured wveh-
icle cesee..",

These words are clear and unambiguous. One does not require a
super intellect to intrepret and understand them. The second named
defendant is an intelligent man, he was aware of this and other
clauses at the time he executed the contract, and he claims he is
protected by tkem in this action, hence the third party proceedings.
If the Renter is covered by insurance then it follows that his
servant or agent, be that person an '"employer, employee or a mem-
ber of his immediate family' is also covered provided he is a

duly qualified driver over the age of twenty-one (21) years.

Mr, Taylor was in the car being driven to Kingston by his employ=ze
Hezeldsh Masters when the accident which gave rise to this suit
occurred, Paragraph 2 of the defence to third party statement of
claim indicates that the third party is unaware of or ignores
Clause 3(e) of the Standard Rental Agramment exhibit 4a.

Mr, Headley Buchanan the xental agent was certainly ignorant of
this clause. Contrary to what is pleaded in Clause 4 of the third

party defence the contract of hireage does make reference to the
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employees of the second named defendant.

The contract authorises the Renter to permit his emplcyec
to drive the car. When this employee is driving within the scope
of his authority thé normal rules of agency apply and he as the
servant or agent of the Renter, makes the Renter vicariously lialle
for his acts, Looking at the contract as a whole the Standard
Rental Agreement in Clauses 1,2,3 & 4 requires the Renter to
agree to cextain terms and conditions. Having accepted :'those
terms he is told in Clause 5 that he then participates as an insured.
This insurance provides ""Third Party unlimited 1liability for bodily
injury or death to individuals not being passengers in the insurad
vehicle"., It necessarily follews that the insurance provided must
cover fhe vicarious liability ..of the Renter for the acts of his
servant or agent.

In this context I think it is instructive to refer to

$;C.C.A, 26/27 Avis Rent-a~car Limited vs. Joyce Maitland etc.

(unreported) July 18, 1980,

The plaintiff as Executrix of the estate of Headley George Howell,
deceased, brought an action against the defendant/appellant and
another claiming that the defendant appellant was liable in agency
for the negligent driving of Frederick Henry, which resulted in

the death of the deceased, when the car Henry hired from the defend-
ant /appellant crashed., At first instance Parnell J. found for

the plaintiff. (See Maitland etc vs Avis Rent-a-car and other

15 J.L.R. page 155). This decision was reversed on appeal. The

Court was required to deal with the question of vicarious liability
without reference tc the provisions, if any, of a contract of hire.
The Court of Appeal (Zacca P.) said in the penultimate paragraph

of the judgment -

"We are of the opnion that legislation
is urgently necessary to protect mem-
bers of the public who may suffer per-
sonal injury and damage due to the
negligence of drivers of "U-Drive" cars.
The legislature has the provisions of
the Motor-Vehicles Insurance (Third
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"Party Risks) Law which can act as

a guide for future legislation and

we are of the opinion as the court
was in Morgan's case, supra, that

it is too late now for the courts to
extend the boundaries of agency to
compensate one in the respondent's
position for the injury done to him."

This case differs from Maitland's in that a contract of hire with
a clause re vicarious liability for third party injury falls to
be intrepreted. The concern of the Court of Appeal is, in my view,
answered satisfactorily in this rental agreement and I hope in
future Renters of U~drive motor-cars will ensure that they are
covered against third party claims by the terms of the agreement.
The motor vehicle (Third Party Risks) Act, Section 4(1) requires
that no motor vehicle should be driven on the road unless there is
to the user

in force in respect/of the vehicle by the driver a policy of insur-
ance giving protection to third partdes., Xf all car-rental firms
are required to have every vehicle they hire thus covered, then
what occurred in Maitland's case is distui?ing. Can it be inter-
preted to indicate that there are caré?ggaU—drive car rental firms
being driven on our roads in contravention of the clear terms of
this section?

Mr. Levy submitted that third party proceedings in these
circumstances were misconceived and totally wrong in Law as the
Court was asked to try two things, one in negligence and one in

contract. He refermed to Order 16 Rule 1 which he said did not

apply. He read from Civil Court in Action by David Bernard

(Bullerworth) chapter 5 page 120 and referred to cases. I found
no mexit in his submissions. I hold that the second named defendw.
ant is entitled to the reliefs sought.

Assessment of Damages

General:
It * i® claimed on behalf of the plaintiff that there were

five persons that qualified as near relations; the widow and four

children: -
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1) Carl born 30th March, 1957
2) O'Niel born 31st May, 1963
3) Dennis born 5th October, 1958
4) Merchelle born 3rd December, 1961,

All the children lived at home and were maintained by the deceased
husband. I find that these persons qualified as dependents. I
accept the figures submitted and the calculations donevby Mr. Dalay
as reasonable and accurate save except that whereas he submitted
that weekly contributions to the household expenses of $240.00
made by the deceased should bereduced by 3, I reduce it by 1/6.

I therefore assess the weekly dependency as $280,00, The deceasad
was fifty-six (56) years old, I allow 4.2 years purchase., In so
doing I arrive at the figure of $61,152. ‘After taking into account
the increase in the cost of living, the diminished value of money

and allowing for the vicissitudes of life, I increase this sum

-

by 10%. I therefore award under the Fatal Accident§Act the sum

of $67,267.00.

Special Damages:

The amount claimed for funeral expenses has been proved
and I award under this head special damages $3,060.00. For the
loss of the mini-bus I award $5,000.00. The total award for spec-
ial damage is $8,060.00.

Conclusion:

There will be judgment for the plaintiff against the
second named defendant #or the sum of $67,267.00. General ﬁamages
and $8,060.00 special damages with costs to be taxed if not agreed.

There will be judgement for the second named defendant

against the Third Party for the sum of $75,327.00 with costs to

be taxed if not agreed. The Third Party is to pay the costs incurred

by thef/defendant in this action,
There will be interest on special damages of $8,060.0C

at 4% from 29th September, 1978 to date.




(\“1 as hereunderyz
Widow
Carl
Dennis
Mexrchelle

O'Neil

e
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The award under the Fatal Accidents Acts is apportioned

$28,828.60
3,203.20
6,406 .40
12,812.80

16,016.,00

$67,267.00




