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BEFORE: The Hon. Mr. Jus  t i o e  Honriques ( P ~ e s i d i n g )  

The Hon. Mr. Jua t i oe  Moody 

The Hon, Mr. Jus  t i o e  Eocleston (hc t ing )  

Mr. N. H i l l  f o r  ~ e f e n d ~ n t s / ~ ~ ~ e l l a n t s  

M r .  R.N.A. Henriques and M r .  M. Tenn f o r  ~ l a i n t i f f / ~ e s p o n d e n t  

18th February, 1966 

HETJRIQUES, Jon, 

This appeal  a r i s e s  ou t  of an ac t ion  f o r  negligence 

heard on the  9 t h  of March, by the  learned Resident 

Magistrate f o r  the p a r i ~ h  of S t ,  James, i n  which judgment f o r  

the  p l a i n t i f f  was givon i n  the sum of g120 and cos t s .  The 

defendants now apponl. 
' ,  I 

According ' t o  the caso f o r  the p l a i n t i f f  a s  i t  was 

presentod a t  the  ' + r i a l ,  tho p l s i n t i f f t s  d r i v e r ,  one Amos Boothe, 
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was dr lv ing '  on the ?2nd of February, 1963, h i s  motor bus from 
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. ,  ' ' ,  , I t  

KingstbnLto I ~ c o a .  . . Whan . ,  , the bus a r r i v e d i n  thb v ic i r i i ty  Of tho ,,.. 
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: I . .  
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'%ay Roc Hotol on tho main road between Mo'ntego B&y, arid;,..F+lm~uth ,,., 

od a s t m i g h t  ptpetbh of road,  the  dr iYer l  of the  BUEI aqw, the:  
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' defendants '  t ruck  approaching from tho Montcgo Bay d i r e c t i o n .  
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: , ,  . , ,  
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; : A  c y c l i s t  was a l s o  seen r i d i n g i n  the' same d i r e c t i o n  $ , .  a s  tho t ruck ,  
...,,.i , . '" ; !  , , ,  , I  .,.'.$! ''I';;,. . .  . , 

:: gbouQ, h~lf-a- .chain  ahead zdf the triick and two-and-+half chains 
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> ,  !. fr!om the  approaching bus. The t ruck  was t r a v e l l i n g  n t  about 40 
~ , ,  , , ~# . . . ! . . , .~ : ; : .  . ' 
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:. . miles  an hour and ' t he i  dus 'about 25 m.p.h. t o  30 m.p.h., 
: ,  . . .  ' . , , A ,  <.-. ;), i ,. , , .' 

1 1  I . ,  

:, , the  t r u c k  was =bout tko chains from the c y c l i s t ,  i t  s ta r ' t8d  t o  
C?. :. . , . . . , . : ,  . . ' ! .  , . , 
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. :, L . .. ovsrtake the  and ' ' the d r iv ,c r  of t h e  but3 see ing  t h a t  t h e r e  
. ,  . . .  , .  
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,,..:., A , ,.. .,was, l i k e l y  t o  be a h&Sd-&h c o l l i s i o n ,  turned h i s  veh i c l e  on t o  
i ' .  ;,, , . \ :  . .! .';, :, .. ., 
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. the bank. , T h e  t rudk  $hen, h i t  the bus o,n tho r i g h t  s l d 6  towards 
. . ' ! . ,  \.,$:.,,, ,, ..,, /;.)< :,,,:,:, ?;,'. . ; ,!, , , r ;  . , ?  , .  : . . 

I .  ' ,  , , ,  ! , ,  ,;., , I ,  ...,.'. !. ' '...I . .  , .  , ' . .. , L ~ ' ~ ~ '  00.e 

.. . 
1 ,  ' I '  L ' . , , ,  i . . ,  ..,, , , , . , 

~ , .  j . . '  t , : ,  ; .  , .,. ., 



the  top,  removing a port ion of i t  and throwing i t  some 12 t o  

25 yards on the other  s i d e  of the road. 

Lionel Bowen, the c y c l i s t  gave evidence f o r  the 

p l a i n t i f f  t h a t  he was r i d i n g  h i s  cycle  on the rodd and he 

heard a noise coming from bohind him and he saw the bus i n  

f r o n t  of him about 4 chains away, and he not iced the t ruck  

coming from bohind a t  about 40 miles an hour. A s  he appro- 

c i a t e d  the d i f f i c u l t y  or hazard of h i s  pos i t ion ,  he jumped o f f  

h i s  cycle  and threw both i t  and himself on tho bank, and tho 

t ruck  passod him c loso ly ,  about 18 inches - 18 inches from the 

l e f t  bank, and immediately t he rea f t e r  therc  w d s  a c o l l i s i o n  

botwoen the bus and the  truck. 

Clarence Smith, the defendants/appollants d r ive r  

and d r ive r  of the  t ruck  on t h a t  day gave cvidonce t h a t  he was 

t r a v e l l i n g  on the road from Montego Bay to  Rose Hal l ,  t h a t  ho 

saw a c y c l i s t  i n  f r o n t  of him going i n  the same d i roc t ion ,  t h a t  

the  road was c l e ~ r  ahead and he s t a r t e d  to  pass the c y c l i s t  

when he saw the bus approaching, t h a t  tho bus was then some 

th ree  chains away and coming around the corner ,  t h z t  the  bus 

came up and swung dwny from him t o  i t s  l e f t ,  i ts  t a i l  end out 

i n  the  road, and the top of the bus t i l t o d  towards t h e  l e f t  s i d e  

of tho road. 

He went on t o  say t h a t  he had al ready passed the 

c y c l i s t  and got b ~ c k  t o  the l e f t  s i d e  of the road when tho bus 

had swerved, pushing the t a i l  end out ,  2nd the f r o n t  of the  

t ruck  came i n  contac t  with tho r i g h t  r e a r  of the bus. 

The loarned Residont Mngistrato i n  hor reasons f o r  

judgment s t s t o d  t h a t :  '1 scccpted the ovidonco of tho witnesses 

f o r  the p l a i n t i f f  as  t o  how t h i s  scc idcnt  happened. I was not 

impressed with the witness f o r t h e  d e f e n d ~ n t s ,  Clarence Smith, 

as s witness of t r u t h .  Where h i s  evidence and t h a t  of the 

witnesses Amos Booth cnd Lionel Bowen d i f f e r e d ,  I prefer red  

the  l a t t e r  ve r s ion , '  and then went on to  record t h i s :  ' I n  my 

opinion the accident  W L S  aauaed'. by Clarence Smith, th - t  is ,  the 

t ruck  d r ive r ,  d r iv ing  a t  s, f a s t  r a t e  of speed on a r o ~ d  wide 

fenough to . . , . .  



enough t o  accommodato on ly  t he  t ruck  and t&e motor bus abroast :  

each o ther ,  and persisting i n  h i s  e f f o r t  t o  over take t he  c y c l i s t  

i n  f r o n t  of him i n  too s h o r t  a d i s t ance ,  i n  view of t he  speed 

with which both veh i c l e s  approached each otbor and thereby 

causing the  c y c l i s t  t o  take himself and h i s  b i cyc l e  ou t  of tho 

road t o  the  s a f e t y  of the bank, anc causing t he  d r i v e r  of t he  

motor bus t o  f e ~ r  a  head-on c o l l i s i o n  and t o  mount the  bank t o  

avoid i t ,  It w ~ s  due e n t i r e l y  t o  t he  negligence of t h e  d r i v e r  

of t h e  d e f e n d ~ n t s '  vohic lo  i n  f a i l i n g  t o  d r ~ p  back whon he d i s -  

covered t h a t  the  road was not  c l e s r .  

A number of submissions have beon made t o  us by 

lea rned  Counsel f o r  tho appe l l an t s ,  submissions i n  which tho 

reasons  f o r  judgment have boen s t r i n g e n t l y  c r i t i c i s e d  by loarnod 
I have examined these  c r i t i c i s m s  of lezrned Counsol and 

counsel ,_/ '  I confess I f i n d  l i t t l e  meri t  i n  thorn, i n  f a c t  those 

submissions wore basod on n viow of the  case which wore prosentod 

f o r  the  f i r s t  time i n  t h i s  Court, by tho appol lan t s ,  and not  

upon the  manner i n  which the  caso w c s  conduotod and ad jud ica ted  

upon a t  the  trirl. 

In  my view the re  w a s  evidence before  t h e  learned 

Resident Magistrate which e n t i t l e d  her  t o  draw the  inferonco t h a t  

t h e  speed of tho t r uck  was i n  f a c t  tho v i t a l  f a c t o r  respons ib le  

f o r  t h i s  zccident .  I would therofore  dismiss  t h i s  a p p ~ s l  with 

c o s t s  &12. 

MOODY, J , A . ,  

I agree.  

ECCLESTON , J .A. (AC t g  . ) , 
I agreo.  




