
I\ TilE SCP!<.L\IE COCRT OF JUDICATURE OF .I1\\1;\IC;\

CL,\L\1 \U 2uU~ lKV U5l)l)')

BETWEEN VANESSA i\IASON

AND UI\IVERSITY OF THE WES] INDIES

CL;\]\IANT

DEFEN]);\NT

BEFORE THE rrONOLRABLE l\IR. JUSTICE ROY ANDERSON

IN CHA\1f3F]ZS

I Il.'ard January 19,2009

N'!DERSON. J

,\l'l'cmanel.'s: ]\ls. Faru Brown of the Norman Manley Legal Aid Clinic ror the Claimant:
\lr. Christopher Kelman and \Is. Lisa Russell instrueled b) \lyers lkteher & (Jurdon ll)l'
lhc DcfCndanl.

\11'. Carl L'1\\Tencc, Legal Orliccr and :VIs. Nadcen Spence, rcpreSclltat1\CS or l

Lini\'crsit\ urthe' \Vesl Indies Well.' also present ..

AlJplication for in junction to prevent student bcing excluded from university hall of
,oesidcnce; "hether justiciablc in court; whether juriSdiction of University Visitor
cxclusi\C; "hethe,o jurisdiction of court concurrcnt with univcrsity visitor; '''''hether
injunction mandatory or prohibitorY; whether,in any cvent, damages would be an
adequate 'Oerncdvj

In this action, the Claimant Vanessa Mason, a natiunal of] rinidad and Tobago and a

student of the University or the West Indies (lhe "U\\T') seeks certain orders, [he orders

,lrl.' set out belm\:

I. That the e:<pulsion of the Claimcll1t j'rom Mary Seaco!L: ILll L University ur
the West Indies, Mona Campus, Kingston 7 in the parish oCSaint ,\llllre\\
he sllspended until the Claill1:ll1t's claim is determined b; this honourable
court:

2, Th,ll the Det'cndant be restrained rrom expelling the CIZlimant li'om i\lary
SCtCo!c llall, Lni\ersity ofthc West Indies. !'-lon(1 Cllnpus. Kingston 7 in
the parish or Saint ,\ndlT\\':

3. That the Claintant be allowed to reside at I\lary Seacok ILtII, Lniverslty 01'

the West Indies, I\lona Campus, Kingston 7 in the p:Hish oj' Sail11 \ lllltT \\
without interfe'Tnec or harassmt?nt ['rom the Defencldnt their ell1pl');'ees,
senants or agents;



c1. That the Defendant by their employees, SeT\~lnL llr ~lgents be rc'strdinl'd Cn'!ll
re'lJ1o\ing, d~llll~lging or illtcrlCring \\ itll the CI:lillLll1t's pn'p,'rt:, curi'c'LI!: ii:

situ al idmy Sl'al'olc fl,d!. lni\ersity of the West Indies, l\!ona Campus,
l-'::ingston 7 in thl' Parish or Saint I\ndrl'w:

S. That there be such ('urther ami other relief ClS this Honouwblc Court tn.l\
deem fit in all the eircums«lt1ccs:

6. Costs.

The Claimant in her aiiidavit dated the 20th day of December 200~ and filed on December

22, 2009, sets (lut the circull1stanees in \\hich she is seeking redress. ller anidavit

calalogues (1 serit's of cve!1lS comlllencing with what appears to havc been an altercation

between the CLlilllCl!1t :tnd anc,thcr student and attempts by the university authorities to lind

a resolution. These attempts whieh I need not rehearse here, culminated in tile C1ailJ1(llll

reccI\lJ1g a letter daled tile Sill or Decell1ber from Dr. IZc:, noids or the l. \VI :!cl\ising l:c:'

th'lt she would bc' rc'Cjuirec! to vaeatc' the acelllJ1lJ1odC!tion she WdS pruyideci \\ illt in \Lll'>

Se~lcolc f I,dI (,'the h:dl the haJI uf rcsidence in \\hieh :she hud hilhel'tl' been u re.sident. ill

e':Sl'ncc, counsel for the C!~lim(Ji1t Ins s(ill~'ht iu drgue' lhut thi.s is a simple case or ~l hre,lch

of the contract which the Cldimant had entered Into with thc 1 ni\crsily to he pro\ickd

aecmnmodarion during the academic year 2008 to 2009, cJ his application therefore was ,1I1

eiiort to restrain the Lni\'crsit) lrom carrying out its attempt to exclude l\/ISS :vlason from

~leeommodation in the hall.

The Claim:ll1t's flotice of Application e(l!l1; h,'!c)!''-.' '~E' 011 hl1l/,ll-' 6.2000 am! j ddi:~:lrncd

it (ur a full hcC!ring un \ ronday, Januarv ]l), ,IO()l), [)()th hc'C:IlI\e 01 the ill,lcbillde: uj tile

time d\:lildhk and the lilCl th:lt the Ikll'nd:lJll'S coun':c'l !l1dic:lk'd t'ut there \\~L; ,Ill

::ulIwrity \\hieh \\,IS elispusili\c uj the issue that should be brought III till: court. III

pr,'pdratic ll1 Ill)' tklt hearing the Cbm:mt :mel th,' Dc ICnel:lJl1 [)ni\er:,it\ \\eTe askc'd til Ilk

:mel sene SUi1J11issiolls Si) tl](/t I wOIJ/d ha\e had the henefit or theSe' submissions [,,-,rur,' t!l,'

hearing. This \\as done.

Ih the time oj the he:lrillg (In the J lll, the Claimant h:ld likcl her Cldim 10m] dlld

Pdrticulars or Claim \\hieh se1 out the specilic nature or her claim as \\cll as the rL'iicJ;

sought. In the particulars of cl'lim the' Claimdllt dvclTed th:lt shc had elltered into :l COJ1tr:~CI

\\ith the ))ekllclallt Il)r it to provide hcr \\ith ilccomlllild:ltilJll [01 the period i\Ll~lIst .'2()O~ t,l



\1<\) 2009 in the hall at the ll\\ I. She ~lllcges that she paid a11the relevant h~dl fCes ~lJ1d \\(1S

~t1lc)\\t'd into ()CCllP~ltil'n, On the :,Iil lkcemhcr, S the CI,!illl~t11t ITcein'd ,\ Icttcr I'rom

the Uni\ct"sit y authoritics infc,rming her that shc should V,lclte the aecol1lll1Olldtions

prCl\'ided in the hall. She alleges that this is in breach of her contrdct in that the l'\\'] f:lilcd

to provide the accommodation as prm'idec! for in the contract ,md that in contnwention of

Cl~lLlSC 19 of the contract of accCllll111odation, it had effectcd that termination and h,le! givcn

no reason for the termination,

It is uscrul to recdll here that although the Claim,mt says she was not gi\cn any reason jC)t"

\.k':ennining het" t"esidence in the ]'\1,11':: Seacole I Ielll in the lettet" or December 5, 2008,

nevertheless, her anida\it which is hcCore the courtprO\ides considet"able information as [0

thl' pUrpl)rlcc! basis (ll thL' termination, Of Cl,Hit"se. Ic)r till' pmposes o!'thisiudgilleni. lork!'

110 upinion ,IS thl'justification or olhct"wisL' orthc hdSis of til at decisiull,

In het" "Pmticulars or Loss". the Cldilll~lllt l'!aims (,I) "\lnl,I\\ rull'\ieti(\n"

(h) Cost or altcrnatin.' accomillodation,

lurthcr. the reliels \\hich shc seeks at"e stated to be, inter ak1.

(al Spcci lie Perf()rmilnCC

(b) Dclllldgl'S Ic)r bleach ,I' cuntr:lct

(c) Interest

II shul.:!d l~c noted en pass(l\l!. that it is comIL)Il~~round th,lt the Claimant has becn out of

thL' jurisdiction hom bel'ure ChristllldS in 200S and \\ilJ 11Ilt return to tl1l'jurisdiclioll until

,1,llluLlry n. 2()(l9,

(,'unsellcll' the DekllCbnt lniversit: \11', Kelman. slIbmiLlcd on prelilllin;ll) j'»ilit thdt tile

(bimant ought [lot 10 be allo\\\:c! to hring this SUit aguinst the L nivClslt) hee;ll\sc (ile

Chaner of the University provided Cor resolution or dispull's bet\\cen ur alllU/lg ll1el1lbl'J')

of" the Lni\crsity by the \'isitor. ;\S provided for b) till' Ckulcr /\l'eordingly, t:le

,jurisdiction orthL' court \\as c\eluded illlllatll'rS orthis kind irn uhing the l i\\Ts domcsiic

mu tters,
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Th \\a:- 01 clarification. it should be notcd that the Claimant's counsel in her suhmissi()11

sr1L'ci/icilh dis~t\()\\,'d \11: :l'k'lllprs hl'r,"' h:, thL' CI,ail11:lllt tu :sL'L'killdic:,l! rc\iL'\\ 111'tlk

decision tCi terl11in:Jtc the CLJil11ant's accomllludation or the prllcesscs by \\hich :Jny such

decision had been arrived al. She submitted that the Claimant's cause of actiCin "does not

concern the disciplinary process embarked upon by the Defendant. or the status of such

l11dltcrS, or whether they are subjected to the court's PO\\CI" TO look at those issues upon an

applicatioll forjuclicial revie\\. Further, tile Claim,lllt's cause o!aclioll docs nol rely 011 the

sLltus of the disciplinary process as a basis for terminating the COlltl"dCt The CI,lil11ant's

cause of action ccsj,\ O!7 ~h(!lh(!r Ihej(!{ICLQ[))(!ci'jI.J.l7er 5, 2()Q';L_c({/zlf£Jni!7Ul~/he CO}}jl'iIU

~lI]d !Jolhl!2'S-11Lnrr. (Frn phasi s m j nc )

.illSt /()J'],urP(lSL'S Ofcolllplctel1L'ss, the letter ul J)ecember 5,?()()~, is set out bclo\\:

:vfiss Vanessa \hSOll

\lan Seacolc I Jail
The l5niversil\' ol'lhL' Wee:( Indies
.\ 1urld Campus
De,tr \Iiss .\ lelson,

He: Expulsion from !'Ian Seacole Hall
[)(\CUlllellts I'ert,lining til the c:lptiolled m:ttter \\\,'re referred tll tilL' C,lll1/lUS Lcg:d Oi'lice,'
f()J' ad\ice, The Legal Olficer stated tlwt he has examined the allegaTions ill your letter CliHI
,t!so the points misd b\ Miss I,ml Ih()\\TL\ttol'l1cy-at-1 ",1\\, wlw wrote to Ille on \OUI'

behal f.

I note your expressions of breach or specific aspecl..; ,)1' tbe Ch,lIler oll!,l!1 Principle'; ,1l~C!

ResponSIbilities. I also note that) ou did no! L'omp!: with Appendix I~ uf the ,;,lid Ch:trtci'
\\!ieh st:l1es th:lt d ,c.;tudeil! in dis,l~~rl'ement \\itlJ tilL' dee:slon or cl f):seil,linaI') Cllll1ll1itte,'
m'ly. within Sl'\L'1l eLIys (11' the dceisiol1 ",I!,!'CU! in \\Titillg {() the I)irel'!or o!' Studeil:
Senices.

Arter the m:ltll'l' I\as directed to I Ill', ,111 ,lppointmcnt \\dS set I'ur ) ou to meet \\ith me 1111
Ul'!uber 1(i at ~~I) :1.111" to de,t! \\ith the mLitler, 'rOll clidnut keep the appointl11L'nl. '{Ill!

callle to sec me only alL-r ,1l1 e-mail dutcd (lc'tohn l..t, 2()():\ li'ol!l the Ikputy I)rineip:t!,
addresscd to you indicated .. the Director or Student Services and Developmcnt should he
thc person to raise the Illatter \\ ith before cumin!:, to me." llc suggested in the e-Illdil tbm
you should see me on tIn! ddy or the jelllo\\ing clay, dS I \\uuld not he aVdilablc to ,sec VUlt
on Thursday and Fridav,. .

ThL' discussioll \\ith you wet'- not comp!clc'd whcll you e:1111C to sec me on \\'L'dllcsd,i),
()e,toher 15, due to ,t prc,iou:; ,ippointmL'lll tilell I hml. I asked you tll pUI y'Hlr cOllcerns ill

I
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writing ane! gel\C )UU elll dPlwil1tmcilt I('r October, 23 at 1:3U p.llI. to discu<;s the cunccrn".
,\~)(lill, you diLllhlt kccp till' (lp!'Uintnll'lll. l1(\r "ubmil the \\li11en cunCl'rm.

Subsequl'lltl> to the C ing, in all l'!'1()r1 to bring clusure to the mMter. you \\'L'IT imilcd
to attend a meeting with the Ilal] Disciplinary Comminec for the maLLeI' to be reheard. You
die! not attene!. but \\as rl'l,rc"cntcd by :Vb. Fara Bn)\\!1. /\ttorncv-/\t-! .a\\ \\ho swtcd tkll
she was dtknding the mecting in the capacity as "a fricnd·'. It \Vas reported that thc
meeting had to be aborted on account orunacceptablc behaviour displayed by f\1s. Brown.

Based on the advice of the Campus Legal Officer with respect to the above matlfrs, it is
agreed thLlt you vacate the Hall as of Monday. December 22. 2008, pending further
investigation of this matter. You arc required to comply \\ith this directive.

Kindly ae'knowledge receipt 0 Cthis eorresponc!cncc by signing the attached copy.

Yuurs sincerely.

ihL'lura Rl'Yl1\)lds, PhD
DircctClr, Student Services ,111d DC\'l'lopment

In submitting that thl' C(1urt should uphoid the preliminary Clbjcction ellld dcclinc tl) h<..':11' t'L'

111dUl'L \11'. I(L,lnlul1 cill'c1 tIlL: C'h;-lrt('r "d' th',,"" l',\\.r. \\-hicl1 ~lpp(,intl'd lIer \L:jc~~t~,

Jinbeth 11 :h "Visitor". CILlu:;e (, \ll' lilL' ChLlt'le;- is in the followin!2 terms"

\Vc, Our Heirs and Succcssors. shall be and remain the Visit,)r and Visitors
oj thc tni \ cl'sit) dnd 111 thc c:\cl'ci.se or the VisitoriLlI elut!iorilY I'rom time w
timc and in such manner (IS We Ot" They shall think fit may inspect the
t'ni\crsity, its buildings, laboratories and general work, equipmcnt and also
the examination, teaching and other aeti\ities of the Lni\Crsity by such
person or persons as may be appointed in Ihm behalf'.

()I ll-" '1,
',,-",1'--"-11

The Visitor, in his submission, is the mbitCl' 01 all internal uni\ersit\ mutters. [he Chdrte:

j'1l 1\iJes at ci,ll's,' :. tin!' "'1 ('ni\ l'r~it\ :1!1 hl' hr)th ,1 kelChi!l~) Lmd CXcllllininu hOlh all,!

Ii. subil'Ct tel tiiis our ChatLeI' :llld the Sl:ltulcs. hel\l' thl' j()llu\\lng r'U\\\T, .. ·

(l) To cstLI 11ish Lme! m:l11ltelin :lnd to ,dminisler :lIld !2()\t'!Il in"titutions
ll)l thc rt'si(it'ncc of till' sllllknts or 1he uni\l.'rsily \\hl'ther CU:kgL'
i ledi ()r I !,1U"e-; and sllpenise such intuitir,n" ,md the other
pL1Cl'S (1f residence whether maintelined by the l iniversit) or nr)tso
maintailh.:d.

Thc mallcr u/' ,ICCO!lllllodatioI1 \\ithin thl' L \\Ts halls oj resiclc!J!.':l' is entirel\' \\lthil1 tiL'

]Jul'\ic\\ jlll'isdicli('n 01' the \i"ilill'I',I<;ed on the duthmilies Ilcsuhl1liiled SlCUlldl:\, II ,11

tll\.' C:Z1il11d1l1 \\~l" a ·memb<..T' of the l'ni\ersit\'. ,IS the term is (!c:llned in its sccCllld slatuk

..::



tll incluck "undergradua!c" Lind she is, accordingl\'. hOtillC1 h: thl' !"uit's oj' the Ch:1rle!" and

"-;LI1UI.I..'S ,IS tl) lllelrI!'cT<. I hirc]);. it \:h 1,('itltl'li uu! lhdl CLIlhl..' IS ()III]I..' ('h:lner pro\ ided.

Thl' SUllues shall prescribe ur regulate as the case ma: be the COll1positi'1l1.
eonslitutic1n. powers allei duties of the ;\uthorities uf the Lni\crsity and all
other maHers relatiYe tei thc'\uthoritics \\hieh it n1:1) be thought ~tre proper
to be so prescribed or regulated.

Counsel said he pointed out these factors because it \\as relevantlCl slw\\ that ciS :1 l11el11bet"

of the UWI, the claimant's accommodation in a halJ \vas subject to regul:ltion b\ the l'WI

within its domestic matters. It \Vas submitted bv counsel th~ll:

,.. "......The relationship bet\Veen the Claimanl Lind the DeJCndant though
contractual. imohes ;lS \VeJt a further cOI1tt"act governing hel' residence (111
the Hall. Ho\Vever. her contract of resiclel1cl' incol'porates its own binding
proccdurcs rllr disciplinc Liml dispute re.slliution The resolutic'n 01 the
dispute between the Claimant and the IklCncLlIlt is:l domestic matLer falling
\\ithin the internal nwnilgl'I'1l'Ilt olthe [)elc.'!ld:lI1l.lhc pw\i:-;:,ll1 lll' h,d] <.li

residence on the ])el('ndant's campus is (\ Ltli\ crsily :Il'li\il\, a.~ much as
e\iltl1ilwtion (tnd COl!rse" or 1c,1rnin~ arc Uni\ersit: aCli\ities

In llt'ht or this. the eou:'t must decline to 1:1..',1.1' this matter In ,up]wr1 of the ~uhmissjol".

counsel fur the defendant U\\ I cited a number of authorities including Patel' Lni'ersitv

of Bradford Senate and Another [] 978/ 3 1\11 E. R. 84], 11978] 1 'V.L.R ]488; Hines v

Birkbeck College [19851 3 All ER 156; Thomas' ('niver'sit, of BradfonJ, 1198711 All

EI{ 834; the unreported decision 01 Brooks J. in this court in Matt l\hrie v UniH~rsity of

the \VesLlndics and Other~~:=,~i!n N(~I/J7 HeV 04736. and Wadinarnbi,II'atchi ,

J1akecm Ahmad and Others IIYK51 35 \nl{..'15 ~lI1d Thorne' t nivcrsitY of London

j1%61 2.\11 ER 338.

I shall return tu a consickrajul1 (,j' the (lulhorttic:-. helo\\. 1111\\C\C'1. I :;Ilouid IJilk tiLl!

cUlll1sel 1\11 the L \\'[ abo submitted that. in th·,' e\cnt 111(1t the cc'urt \\:is not '.\ith him ('Il t'L'

plcliminar: objection, thc claimant must still t~ljl in her quest I\)r an injul1etiull hC'l(!Use \)1

thl..' \\eJI-kl10\\n principles set IHlt in American CYanamid Co. , Lthiron Ltd. I)In51 I

\11 ER 504. In paniellbr. hl' submitted lh:lt d:ll1l~lgl':-; \\ould he :111 :ldel..jlLlte rl'lllccl:, d'111

th,11 to give the relil'f sClught in the injuIletion \\ould elTeeti\eh t.2i\e thl..~ claimant ~ill tkit

she suught in the substanti\e claim, this especially :is it reLltcd tu he'r CI~lil1l II)!" spceilic

l'crrOm1ilnce.
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it '\ iii h,,' rl'ctil.:d tb,lt till' (,1~);Il1~l11t'~ C!~\.' i~ tb~lt tile' letter cd'lkccl1lhn'\, _~IIIIS !,-'pr\.'"cLh

d ]m:ach cif c(\ntr~)ct. "Ihc C:~liJ1Llnt'" CHhC uf ~)Cli(ln is in cuntrC\ct allcginl.' tlwt tiL'

dc!c'l1lL!nt ((~]rccd to pnl\ic!L' dCC0l1111lOc!atiun in the \Iar: Se~h:ulc I rail of Residence from

.\ugust 200X tu \lay 2UU')". rhe ullendillg letter was '"seeking to terminate the agrccrm:nt

cuntrary to its terms and is therefure in brc~leh of clause 1 of the agrecment. The clailll~l!1t

seeks specific pcrfurm31lce am! other rel1Kclies", /\mong the othcr rcmedies sought hv the

claimant arc damages.

It \\a~ the ~lrgU!1lent of the clainldnt tlwt the de1Cndant's prelimillClry objection should Llil

because the authorities cited could be distinguished, in pariieular. she argued. the cascs ui'

llilles and Tlwm~lS, (in \\ hi\.'h thl' ! linl's Cdse \\'dS anJrl1lcd). related to a contracts ,11'

l'Il'!;]\lymellt o!' p,'rsons (Ill the aeach:mic ~taJr Shc ((Iso sought «l di~tinguish ~\1: rie "hi :1

rel:llcd to :L lI\\ ! sUIck'nt \\110 ,QHIL!ht (( rcmcdy in rcl~lti(ln to ,Ill ;lcac1cmic issu<.'. that is I.i~

\.'\elusiull 1'1\)11\ ~I:l '-'\dl1linatiun, She "uhl1litk\.1 th,ll the juri ictioll ul the \isit()[" \\;IS l1(1t

unlimjted. lhus. it "as submitted. since thc vi~itor's power to act rests upon the c\crcise (ll'

intcrnal or ChllllC,qic b\\ prc)\isions. if thc inlL'J'md rules ~He silent. then the visitor has IlU

Jllti ictiol1, She ~t1so S,l> ~ if the: COlltr~lct Cit lssul'.~lIch as tlK instant one, "is nl)t ill r',";i'l'c't

of the uni\ersit:'s core acti\itics. the visitor'sjurisclietiol1 is not gained simply by putting

into thc category of other activities beeausc all the visjtor's activities arc set firm!'. within

thc' rial11c\\nrk 0[' the cure busilless ~ll1d thl' internal I;\\\s",

I\\() other subillissic,ns ul' claimallt \ cUlillscl C:\l'llll,lij~' till' b~1Sis ut' i.T oppositioll to t

prelimindr> point ~lI1d 11c'rhclps delllUlbtrclk the miscollceptions \\h:cl: undcrpill

ication. Firstly. it is s~licl thilt "jf a ml'rch:lIlt cllt\.'rs into (In :l~Jrel.'ll1ellt tI1sUI'pi> tik'

ltnlhTsit: \\itl1 guuds and cl di>pu(c shuuld arise th\.'11 ck~\rly unk'ss ihe Sale u:' Cic\ocls .'\c[

h;lS bcell ul1\\iltingly incorpor(lted into the ulli\l'rsity's c!()!l1cstie rules, the \lsitor \\uuld

kl\ e no jmis,ti:_ tiun", But thi:. ignOlcs thc :~Iet that the \ i"itur is nul tl1\.' ;t:'lJitcr h\.,t\\c\.'n t'k'

uni\crsit\ and a Iloll-mcmber of the ulliH'rsity, Such a persoll is wjthin the Ch~\rk'r',

c'olllemplation. Scco!1d!'., it \\as submitted that .. the eLtinl:lnt's case cioes !1ot Llil \\ ithl!1 t I,':

\ i"itor's jurisdiction because It is a cuntract to provick ilCCO!l1l11oc!at;on ami cloes I~Ot

l'Ollccrn 'ac~\ckll1ic or c!iseiplinm: acti\ities', It represents the cre~ltion uf leg;" rc:I~:tiu'l',
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quite distinct from thos~' issues f-:o\erned h\ the vlslUir". It seems t,l 111l' th:lt tilt'S'':

s~lhJ1l!sSJ(l"S ,Ir,' IJlI"ll\~h·'·I .. ",i ,Ill,! 1:lilt,1: I'PI<'~'::I!~' ih~' >1 :~ij:".lilll' ,l: the' Ji~'ld 1.1113:\ll\~"

I ;11 \lnie a ut the hi'eadtl, ,11' the \isill)i'S jurisdictiul1, I ;.s,'n[iJlly, cLlimanl's cuul1sel

secks to rc>trict the role or the \isiwr tu academic malters.

J raving cunsidered the suhmissions from both sides, J have formed the view after a carel'ul

rcview of the authorities that Uk' defendant's preliminary objection should succecd, 1\

ciutiun of I'd.:: \ ant dicta in the cases cited will suHice to sho\\ whv I have so decided. T]h:

Jirst case to \\hich reterenee is madc is that of Patel. The headl10lc reads (is 10Jlo\\s:

In ]972 the plaintitlwas :ldmitted to the tTni\l'rsity ofl3radforcl, a uni\C:rsity
incorporatcd by royal charter in 1966. I ic failed his eX:lmin3tion at the end
of the aC3c1ell1ic year and \\as permitted to sit it aC',:lin J1l September 197J,
when hc again failed. I he' ul1i\ersily :wthorilies decided th,lt the p!:JintilT
should he reCJuired to \\ithJrd\\ frolll the ulli\ersit> ,Ule! llutilied him or' [he
fdct, The pl:linliJl rcq:lcsll'd th,' uni\crsity ,Iuthurities 1O permit him til rl'­
elltcr but his reCJuest \\:IS rdused, lie' broU!2hl illl :Ictiull agdinst
university in Ivhieh he sought Ii) dccb'dtiUl1s th:ll thl' ul1i\crsity Iud
d llrdn!\, Ullre:hon :mel unlll\II,i1h Il'l'usnl hill] r,,'-:ldmiss,ul1 :Im!. ,

Idwful dccess to the universilY dnd (ii! al1 illlunetion :mel excmpLlI'\
dam:Jges, The university contcnded that thc e\clusive jurisdiction to hcar till'
mal tel' was in the \'isitur oCthe uni\crsity :lIld not in the eomts. Although the
charter establishing thl' university rcsence! to the C!'()\\n the right to appuint
Zl visitor, no appOinlll1l'llt hdd becn t1ldc!e, dl1d the CJuestion aruse whether thl'
uniwrsitv had d visitur,

It \Vas held that:

i) Subject tu any :lp;uinllllent tllell lhe (r,)\\n \\ ciS plc,lse,1 lu nuke, t
','o\\n \\:IS the visitur to the ul1i\ersit\, :111\1 th,' lord Ch,1I1~'cllur \\as till'

)' r )'ersl\'l til l"\l'1'e;"e thl' li~iLltc\ri.d IJU\','I,; \\,1 bcha! I' ,;f tik ( 1,)\\11.

(ii) Thc jurisdietiun or the \Isllur lc' a C(1ITor:ltioll, including :1 l1Wc!CrJ1
uni\'Crsit\·, \\,IS sole c1nd cxclusih' ,1IIe1 CX!l'lhlcel ,1'-, 1',1tIl:h til \\\1eth"1 :tll\. '

pCrsOI1 1:11\ fully hdd 01 ought to hdh' h:CUllll' d ll1L'mhl'r 01' it ,IS to \\ hether;1
1l1cIllbcr had or lhld Ih1[ Lm I'ully b~'el1 rL'I11OIecl, therL' being ill l.'Jl'h CdSl' d
dispute dS to lllell1bersilip which \\as :1 mattn interl!:11 to the cOlporatill l1.

The cOlirtS had no jurisdicti,)J1 over l11allclS 1\ ithin thl' \ isitm's .illlisdictioll,
but \\cHild, in 3pprnpriate Cdses, l'XL'rcise eOlltml Olel the \isitur h\ iS~III11!2

pl\)hibitiol1 (Jr mand:Jlllus,

In Patel. Sir l<obcrt rVlegarry V.-C in the course or his rc\iC\I' of the modcnl :llItllOritie.;
said, at pp, 1493-I·l94 or thc WLR:
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"In I~ex Y. DUllsheath. Ex parte [\1eJ"('dith [19::;1 LlK.B. 127, (I King':'
nl:l1ch I)i\ i,-:iul,al Cuull rcrL,:'l'd tu gldnt (111 order I):' Inlllld,1I11li" dirl'ltin,~ l
(luir:n,!11 \11 (O:l\'Il',lti"il "I' !Xlhk'l1 I, nl\l'hi;\ t\),1I1l111l011 ,Iil
e:\tr(lurdinar;, nll'ctillt~ ur cO!l\(lcati()n ill accordance \\ilh one 01 the
uni ver"ity statute", on the ground that the proper remedy \\,lS to apply to the
visitor. 'Thl' cuurt,' "aid Lmd Ciuddard c.J, at p. 132. 'will not interfc:T in
the malleI' within the province or the visitor; ... ' Perhaps the strongest
authority is Thorne \. Uni\ersity of london [19G6! 2 Q.B. 237. There, an
unsuccessrul eandid'ite I(lr the London Lt.!). sued the Universitv ur London
for damages for negligently misjudt'ing his examination papcrs, and f()J' ,111

order or mandamus requiring the university to award him the grade that his
papers justified. [he Court or .\ppeal refused Ic'l\e to appeal fl'om a
decisioJl \\hich had struck out the writ ,mel statement or claim and dismissed
the action. In the \\ords ol'Diploek L.J. at p. 242: 'actions or this kind
relilting to domestic disputes bl'l\\een 1l1ember::; or the L.'nivchity of London
(as is the case \vith othcr unin::rsities) are malleI'S which arc to be dealt with
by the visitor. and the court has no jurisdiction to de~d \\ith thcm.' This case
mdkes it ['Llin thdt thl' CjucStil)ll is not mcrely OJlC or re 'ng dislTetion'lr)
rcmcdies or rcquiring ,i1ten12lti\C rorms of reliel' to bc pursucd first. but is
truly a mattlT orjllli"dictic)n. [\\0 interlocutorv ohservations h:, Diplock
1..1 on p. 241) cmplwsisl' th'lt the visitC1r h,IS the sok and c\eltlsiVl'
jurisdictiC1n. and that dt COlnmun law the Cl)urt hzlS no jllri::;dictil1n to I
\\ it 11 till' iI1tcrn~d ,li'la i IS C1I' gc) \ei"il i11CI1l 0 j' till' un i\cr" it:., hecd U"l' thcsl' h,!\l.'
becn cOllfickd b:, th.: 1.1\\' to the e:\clusi\e pre1\ince ol'the \i'-:itor."

The \'ice~( ,'hanccilol c;,;pIessed his conelu:,io!l in the j'ullc1\\ing \\orch. at p. l.:lcnl

'On the ,\Uthorities it scems to bc clem th~lt the visitor has a sole and
exclusive jurisdiction, and that the courts have JlO jurisdiction O\er mdltcrs
\\ithin the visitor's jurisdiction"

In Thorne \ Cninr,.;ity of London [1 %612 ,\11 ER .DH. the j~lClS C1l' \\hich arc sd out ii]

tile judgment ot' Sir !\C1hcn IVlcgmr> \.c. in I\ltel cited abC1ve. tile l !'tited Kingd,)m (C1UIl

e)r /\ppeal held that the I Iigh Court hdd nC1iurisdictlon to Ill"l! complaint:' by a memhC'r

LC1l1don l Il!\ersit\, or b\ a perS(111 Illg ,I ekgIee ('Ium the u11ivcrsit\. ,I~'(iill"t 1h,'

ulliversit\ dhout its eXdmiJldticltls l)r eOnkrl1lC11t C1r c!ct'Jel.'s, lX.'C'lUSl' thtlse Jll:ltteis 'Ii'l.'

\\ithin exelusi\c jurisdiui(il] 01' the \isitOI oj the U!ll\Crsil) .\Iso. in Hille,.; \' Birl,heck

(citation gi\cJl ,11Xl\C) \\here there \\~IS ,1c:isPllt\:: ()\cr d e()l1lr~ll.'l or l.'lnpl\l)tlle!lt. the ClHill

he:d that since the IllJtlers in dispute il1\ o!\nl. inkr ,,:I :,L eOl11r,]aints (d dcrccti\·l.'

procedurc, lack ()l' ,I Llir hcaring. ,me! qucstions 01' rnel11bl.'rship 01 a college. they \\crc

dO!Jle::;tic di:,putcs ami \\cre \\ithill till' exclll::;i\ejmisdictiutl ur thc c'lllegc \ isitOi'.. \'

st"kd b\ Holrmann.r. (as hc thcn \V(1S):

l)



The \isitor is a domestic f'olliin appointed by the f,)under for the purpose of'
regulating thc~ foundatil1n's domestic ~lIj~!irs in {\cc()ld;lIlcC \\itll itsc;tatllIl's.
ilKluding dl'iL'rlnill;lti,lll uj l1UIlle'stle dl'pllk'S. \s \ Ic~~~:rr:, \.C, SdiJ in Jldtei
v L nivcrsity uf Hradl'crd Senatc: "The \ic;ill1r has a gl~nend jurisdictIon O\cr
all matters in dispute n:I'lting to sI{\tutes of the round~ltiuJl ~lIld its inkrnal
an~lirs dnc! membership of the curpuJ'(ltiun",

In discussing thc jurisdiction of the visitur as cOlllpared to that l)f the CClurts in mattcrs of

this kind, and whcther the nature of the cause of act jon ulTectcd that issue, the lc;lI'ncd

judge had this to say:

III Thorne v. Universitv of London 1196(J! 2 (J.B, 237 another dissatisfied
candidale for a law degree complained that his examination papers had been
ncgligently markl.'ll. ]k Ij'iJllled his action as a C01111110n Li\v claim in
damages for negligence but it was nevertheless struck out on the ground that
it related to a elolllestic dispute \\ithin the university. This lb,;isiol1 oC the
COlirt 01' !\ppe.'~t1 makes it illlr}(\ssibk' tu argue. at least in this l'l)un, that thl'
ndture of the cause o!' action determines whether the case ralls within the
\isilor's jurisdiction, !he only plallsible ,dICl'!1,ltivc eriteri'l11 is thaI the'
qucstion is detcrl11il1l'd hy thc domesticity l1l the dispute I'(lr one thing, it i:-,
settled law that the jurisdictions dre ll1utual!: cxclusi\{' !he ,1l,th,)I'ilies d

m~lke: it clcdr th'll. irJ\,,,c,pe'etive of \\he1her Ilk, clluils \\lluld he ~lS \\'l'll or
bettl'r qll~tlilied ll' (ic~l! with th: p,lniellbr c:\:;:. ~! di pute the.' 11\..'eCSS,1r:,
domesticity if it i]]\o!'.cs members of the corpordtill!1 ,Ine! the interprclatilln
or :lpr,licdtion o!' ih internet! ru customs Ilr l'rlll'edurt..'s !:'Irth('r. ,IS ~il

Samucl Romilly said in argumcnt in ex pane Kirkhy Ravensworth r lospital
(180~) IS \les, 305, 311.

'A visitor is ." a judge, not I'or the single purpose or interr'ITting laws,
hut also for the apl,licatic)11 oj' Im\s, thai ~Ire pcrlCelly clc~1r. requiring
no intcrpret:llio!l. <me!. furthcr. for the in1crpretation of' (lucstiuns of'
lac!.., '

111':"'LC(ji 1.\/IUCjj()l.J~i)LJIje...3HeLl))!} ILUiJluiL.JJ 71'(!{\J'O ~I II

Illnplusis \jine)

I agree \\ ilh the dict,! cd' this outsL,lIlding .judge ,md ae.[ol'! i' I'ur purpuse> O!' the illStdltl

matter. CJi\cn the prcmise of the submissions of the Clailll~illt's counsel. it seems to me that

this \\oulcl he dispositiVc' of till' dPI,licatiun, I Ill\\cVc'r, I \\elL;],! \\ish t,l r..:f~T to othl'r diet!

in !wu IOt,;,l! C(l]'ibhc~ll1 casc,s, \hric in \\ hieh 111\ le:lr1lCcl l~r,)tlh.T, I3rOld,.~ J. \e :1 \C !",

\\l'II-l'e;\solledju,!glllelll here' ill .T'lIlWiCl dlld \\'adill:tlllhianltchi, ;1 dcci,i(lll (,I' I L'

Tnnidad and Tobago Courl oj',\ppeal. In \:Jyrie, thc claimant sought to compel the UWlt()

"(I



allow him to sit ceruin e\::11l1inaticms ri'om he had hl'cn c\:cluded. Ilis Lordship ci[cd with

:q';,I'(\:11 !~~:!~n~0...:-~~~~J.'JlJ~gJal1d_~Yditi~lD~{l'-lss!.!..S-liili!m~::; (1) 1':lrd!Jr:lph

,t C) 5:

Ihl' \isitor heh untrammelled pCl\\n (u inves[igak and right wrongs dune in
the administration of the internal 121\\S of the foundation. ;\ dispute as to the
correct interpretdtion :md fdir administration of thl' dutllcstic law.s or the
university. its statutes <md its ordnances fidls \\ithm the juri.'-)dietion of the
visitor subject to the supcrvisory jurisdietiun (11 the ] ligh Court 2md
therefure the eumt uSLu!h lack.s jurisdiction in the first instance to
inter\'l'ne. IIowever. a decision of thc university \ isitor may he amenahle to
judicial review.

] <!Iso agree \vith Grooks J in his :lllahsis of the Charter and slatuks of the U\\ [ as well 21'

dlCel and hreadth of elmlse 6 ot' the ('WI Charter which dcals \Vi1h the U\VI visitor.

In m;, \il'\\ a pwpn interj1rl'ta[illll ul CLIllSL' () dlles nul 21110\\ for tile \1('\\

that it includes :1 limit 011 (ju:i :C1ion 1\1 the \ i"it(lr. I llne! th:l! tilL'
mcntion oi' the p"mer to inspL'cl (lilly hl)::,hli ts 1,\ 11 L' oj' tint
JUi"iSdiLtllH1. 'lliL' rell'\ ~i;lt :~:: thi."; l\.::.?,dl\.! ~lrc. "Ul,'r:! in ('.\·('r('i. 'C

the visitorial mil!Jorilv". I hcse words do Ilot bem tiL' restrictive mcanJJlg
\\h ic 11 i\ II'. Sam uc Is sulim iIS thc;. he1\C".

It IS clear frum bl:th thc JITidel\ it uf thc chimi'mt el11d [he <11 IldJ\:t oj' \::ck'cn Sre:lC~' j'(lr

dell.'lldant that there is a pwcedure which is to be adopted in cases where there is (l

complaint by a student about his treatmcnt by thc university, and th:lt proccss, j[' Ilul

1:,mclllded t() thc s:l1isLlction of the claimant, \\ould L~ntitle her, ultinw:e!v, to appeal to t

\ IsilOr. The \C1'\ letter of Dcccmbcr 5. 2()OS 1)11 \\ hich the eLlim:tllt hdll~" hcr chim, doc;

not i'l terms permai1ci1tly l':\cludc hcr hut Sil)S th:lt shL' is [ll \aeiltc "pCl1djn~l fllllji~'r'

1l1\L,stigation of this m:ltlcr". It mil) bc th:lt ill illl;' e\l'llt thcrc is not yet anything of \\hieh

t:K clilinui1t mil\ compl:lin, e\..'n to thc visitol'. I belicve tlwt this l~let cmd the hrudd scope.:

(11' t \isitalori,tI illithoril) d1\.', tOg~'thlT 1)1' 111 ily Ik' L'\Cl1 indi\idll<J!h, sUi'lll'iellt 10 di <1'0'<'

OJ'tlK submission 01 C!dimai1t's cOllnsel \\hieh sO\l~lht to restrict thc ~<l'ope oj' thL' \Isit()]';

jurisdil'liUll. I dgrL'C with Lhuoks.l. thattherc.' is nothillg in the linl' (,I' ,lcllllllrities ii' this (JlCd

ieh \\uuld i'1IIm\ il)r a rcstricti\c \ ic\\ I)l the cummOll iil\\ rok or the visitllr. III tlk

ilbsence or kgisLltjon as W:1S elreeted in \e\\ lealand. I would hold that the pn1\isiun o!

accommodation by the \ .i\\1 is clearly Cl 111:1tte1'. d dispute :Jl rcl2~liun to \\hich. \\uuld

:lppn)prialcly he \\ithin thl' \ isitor's jmisdiction. In thi" rcu~);'d the dictum of Sir S,l'1:le'

1 ;



Romi Ily in Ex parte Kirl,bv HaHllswol"lh Hospital set out abo\c. indicates th,l1 t11l'

\ i, it(Ir'~ iuri ietioll ,1111,!il's ilil! (1111\ I(J iSS!.ll'~ (JI'I:(\', Il l1t i"-;l:,'< ol'jellc.

It may be wei! to mentioll the case or Thomas v the Univcnity of Bntdford 119871 1 1\11

FR 8.H. il llousc of Lord" c,!se which speciJlcally appron'd Hines \ l3irkbeck. There the

claimant, a lecturer at the defendant ulll\crsitv \\,15 purporlLdly dismissed. She brought an

action for d decimation seeking a declaration that her dismissal was \\Tongiul or ultra \ires

,JilL! null and void, She alleged that her dismissal W,IS in hredeh or the terms of her contr,!et

or senice Ixc,llIse the procedures set out in the lI111 \erslt> s chmter. statutes ell'. hilL! not

been follc)\\ed. Till' uni\(;rsit:sought d stay or proccedings ,l!ld thejudf'e ,It iirst insUlnee

rel'us<.'d i:. TIl<.' Court OI.\PPl"t1 upheld till' judge's rerus:1! d],d the ulli\<.'l·,~it) ,ll'peakd [,,1

thl' 1louse uf IJJrds. ft \\as held:

Thl' jurisl!ictioll of il IInin'rs it: visitUi', which WdS h:l!;ed O!l liis POSiti\l]; d~

til'.' sole judge (lL' the intern,d ur domestic laws 0/ the Llni\'elsity, was
e.\clusi\c ,lIld W(lS Lot C,)IlCUITcnt '.\irh the C,Hil'tS' .juri~dicli():l Thl' ,scOJlC u(

the \isi\or's jurisdictiun included the inlLl'prctatioll ~llId ell(orcclllcnt not
llnl\' or those b\\s thel11sc!\'L':'; hut ,lbo ll!' intcm,\' \\Cl':; ,ll1cl discr",,~iuJh

derived 110m them, such as the discretion whicil neccssllril: had tu hc
nercised in disciplina:'y matteI's. Accordingly. if a dispUll' between a
university and a 1l1embcr oj' tile univcrsity ovcr his contract o( employment
with the uni\crsitv invu1\ecl qucstiuns relating [0 the interned laws ot' tile
ulli\'ersity or rights and dllties derived ii'om thosc !"'.\ stile' visitc\r Inc!
l·.\cju..,i\(~ jUl'lsdlctil.)J1 L) resul\ c thut dispute Furthermore, in e.\ercisin~

lh:11 jmisdielinll 'he \isitor ('(lulcl (1 1'de:' the ui1:\l'lsit~, Il' r~'il1~l,lle (l 111el11 :
and PdY arrears of' s,rhr) or to prJ\' ddlll(lgCS ill lieu of reinsUl'crnent. ~ince

the pldJntilt's dispute centred on the chmtcr. sl(llutes. urdinclllccs (It](!
re~Llj'lt.IOIlS uf the lillill'rsit: lind regulations oj' [hc lIJ'ivLl'~il) dnd whether
th",,) \\ere eorrectl:, dpplied ,llld I'dirl: lldl11inisklc'.I. It 1()!!l1"\l'll tkll, the
\ isit(lr h,ld C.\cIUSi\e jur;'diction. lhc ,lppC,t! "v(luLI dccoldillgl: I,c
d I10 \\ed,

l(lrd Ciril'iiths ill the eULlise (\1' I:i, jUdglllL'llt ,It pdi-'e S_;() pdlcrgrdpil e said, ", ... In ]:::

opinion the e.\elusi\il) 01' the jurisdiction oj' the \isitur is ill L:nglish Id\" bnond doul,t alld

l'st,lblisheci by all unbroken line 01' (IuthuriL: spannilJg the J:hL tllle<.' leiltul il'S hom Philli,),

\ I~ury (I (94) Skin 447,[155S-1 774/ All 1,1\ I\cp:i, to llincs \ Dirkkck College".



Finally, the above cited cases are reinforced by the "persuasive authority" of

Wadinamhiaratchi where Bernard .J .A. in the Trinidad and Tobago Court of Appeal stated

thl' following"

It seems clear to me that the basic principle is that matters relating to the
internal management of the university such as the admission to courses, the
holding of exams and such like matters f~l11 outside the jurisdiction of
the court once there is a visitor thereto endowed with visitorial jurisdiction.
Such matters arc classified as purely domestic matters falling within the
exclusi ve province of the visitor or his delegate, whose decisions on such
matters are regarded as lined and conclusive .... I take the view that having
regard to the broad terms of section 6 of the charter, Her Majesty's
appointment \vas not ceremonial but one of general visitorial jurisdiction".

again adopt the dicta and reasoning of the learned judge and rule that the dckndant

should succeed on the preliminary point.

II' I am wrong in determining this case on the preliminary point, I would hold that he

Claimant is in ,lilY event not entitled to an injunction. [ do so firstly because it seems to me

that the effect of granting an injunction to the Claimant in the terms in which it is sought

would be to gr,lllt a mandatory injunction. Counsel for the Claimant sought, in her

submissions, to say that this is really a prohibitory injunction preventing the defendant

11'om doing certain things. However, it is common ground that at least since December 22,

the Claimant has been out of the jurisdiction and the injunction, if granted, would mandate

the University to readmit her to the hall. It is trite law that the standard which an applicant

for a mandatory inj unction must reach should be that the court should feel a high degree of

the assurance that the grant of an interim mandatory injunction would be approved at the

trial. As Brooks, J, noted in the case of f\Iyrie. fVIcgarry J, had opined in Shepherd Homes

, Sandham (1970) 3 All E.n.. .t02 that '"The case has to be unusually strong and clear

before a mandatory injunction will be granted even if it is sought to enforce a contractual

obligation". The factual basis of the claimant's claim is far jJ-om being "unusually strong

and clear" In my vin\', this represents a compelling reason to refuse to grant the application

for the injunction.

It should be noted further that the efrect of granting the injunction as sought would be to

gIve specific performance of the contract. Specific performance is one of the remedies
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sought by the Claimant. As I understand it, given the availability of dates for a full trial of

the action, it is unlikely that there would be a trial be/ore the Applicant would have

grctcluated in fvlay.

!jUl !1hl!\.' iI11P\Jrldlll!) it i:o d ((l1lrdl lLlld uf Amcrica C,anamid thelt \\h\.T\.' d,\l11dt'L')

would be an adequate remedy, no injunction should lie. I accept without reservation the

submission by counsel for the LJ.W.1. on this point that damages would be easily

quantifiable by reference to a determination of the cost of alternative accommodation for

the Claimant and even if the accommodation was inconvenient in that it required traveling

ii'om farther distances, the cost of that traveling would also form a part of the damages.

For all of the above reasons the Cbirnant's appIicatioll for an injunction is denied and costs

are awarded to the Defendant such cost to be taxed if not agreed.

Leave to appeal granted.

ROY K. ANDERSON
Pt'lSNE JUDCl[
J/\NUAR Y. 2S, 2009
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