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\\'\ IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN EQUITY

SUIT NO. E. R.C. 70 OF 1988

RE LOTS 10 McAULEY HEIGHTS, SAINT ANDREW.

Mrs. P. Benka-Coker for Applicant.

Mr. B. St. Michael Hylton for the Respondent.

HEARD: 28th, 29th, November~ 1988 and 13th~ 14th and 20th July, 1989.

EDWARDS J.

The plaintiff has by originating summons requested a modification of

the restrictive covenants affecting land which he bought and on which he is

erecting a building with a common internal dividing wall capable of housing two

families.

The plaintiff states that when he acquired the land he was not aware:

thatthere'was anY'res~rict:ive covenant affecting it as this was not readily

appareritfrom the title for the land.

An examination of the title shows that the original owners transferr~d

it to the first purchaser "subject to the incumbrances and restrictive covenants

set out in the transfer",. The restrictive covenants were not actually endorsed

on ,the" tftle.. i There were encumbrances such as a mortgage which was subsequently

paid off. The first purchaser ~hen'transferred the land to the plaintiff without
. ,j i" J.

~ny:'furtherreference, to the 'restrictive c'ovenant's -e'itherofitlie-tltle or on the

The plainti'ff, sought and· obtained the:rtecessary 'statutory 'approvals

for the sub":d'ivision of the land 'and the erection thereon of twopri"ate

dwelling houses' with a cominondiVld'ingint'er:hal~alland' commencedcdtistrtiction.

ThE!' n'OUse. was placed in roughly the middle of the land and was designed to give

the appearance;'of ,asingle-iavge house tio'different' in appearahb~'from other

houses in" the area.

When ,the construction was well advanced the plaintiff discovered that

there were restl'icti"ecov~nantson the land 'which forbid the sub';'divisionof th·.!

land or ·the erection>of more than one private:·dwelH':ng house'on it. ; 'He then tci(>l'~

steps t-o have't\te restrictive covenants modifi:ed to permit coinpletio'Ii to the

building as 'planned'. This 'involVed inserting advertisements in the ptessand'the

setviceof notices on interested parties to apprise them of the proposed mod':!!iica-

tion. THis elicited the response' from' the objectors which is nowurider consider~-,



2.

tion.

The land is lot numbered ten on the plan of Widcome now known as

McAuley Heights and the lot has a total area of 15.808 square feet.

The restrictive covenants for which modification is sought are:

1. There shall be no sub-division of the said land.
~

2. Not to erect more than one private dwelling house on the said

land and the area of such private dwell~ house shall not

be less than two thousand one hundred squar~ feet (2,100 sq. ft.).

The modification which is sought would provide that:

1. That the land shall be sub-divided into two (2) lots of not less

than 7.000 square feet respect~vely.

2. Not to erect more than one private dwelling house on each lot

sharing a coronIon wall with the dwelling house on the adjoining

lot and the area of each such dwelling house shall not be less

Cli",,« '- ... ~ :'::::::':8:,md nne !mndred square feet (2,100 square feet).

the sub....divisidn of: thelartd of' which }lotlO fG'l'cis 'a Cpart was done

ih19!J5 and'tlie laIidwas sub";'divided"irito 35 lots. 'Only l'Olots'have been

built upon in the :near.ly15 y,eais twhicn haye' irit8'rVened 'artdnonecofCthelots

adjoining lot 10 has been built upon. c._
~ ,

On the '29th Novem.ber 1. 988ia ' the company· of' the patties '1',ii sited

the sub-division. Ffound that lcitN'Of 10 is situated in a partly developed

hilly area which appeared quite :isolatedaridlonely•.•Be~auae'0f ,thIFrough. i : ,

uneven nature of the terrain $ lotswhicn'appeatedcl(}se toeaah other on the

plan Qf the area,<'could not l be; seen' from other' lots when the actual locatio,.n

was "l\risited. "

Lot 1'0 'appeared h»be· completelyisolate'd frolli :oth~r'houses. 'with

Ii Winding estate ro"id in front of; 'ft 'and, a gully't6 j'the' back. Nc>nelgbboul'$

Gn either side. The'adjoini:ng ldts 'were·vacan't JI-t 'lltas' out, of 'ea,r.snst 'of

other houses in th~area, and'wtiS ;-,::;,t vfsi~le',tJofm.ost. 1 r 1

The hoUse 'itself b<c'~1t-;\>!eOf:. it's designigcive~thEffappeara1lC"e'\1ra"

single isubst<iHtial{ftJellin'g" slt&ingid 'tfte tiliddl~ 'of ,tlie li§t.; "'81ld'ltad it not

beenpoihfi:!cf but!. to me' 'that thi$wa.s' itllie :house !~h:r<ih c was . tHe :siibj e'~t ttbattet

of'the objection' I would 'nothav-e knoWn that it was two dwelling houses and

I'C tone, on" the' lot'.'

','
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... Tp.e, sub-division of which lot. 10 fonUs a part-~ appeared to be a
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far err.. ~rom. the "~~~~,~t~f~::s,~asfde ~n~l~se ~~? ,f~~ly na~ur.e".w~~~h w~s . . .
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the sub~ect frtter of ~he opjection in Stannard v Issa (1986) 34 W.I.R.
if;. ,..>,11 n1i~y, In(e ;~:~1. ;~~9}.;~ .~[i{11g _t. ·r'~~~I' ~1J:1--~JH;'()-f~]· ~,rf~J ~~; -lrr~~m:! t'::1' ~f?;':~L;~~i',vt~?~t~ d;j;~j~ ~~11t~tLf~iJ 0 {f. ~ en) j "j

This wa~ a pr~v~te dwelling pou~e iso~ated and standing on its own in a
b)qhf@;v+ib'ylj':{f,:l\'i 'I'. nl b.t~6't'Y~;\ :""tq,q It;rifl~ JhIJH1l::J ·hlJ):Jj:illT[ iJrt,r'Ji\ltclvlb-·,jHB StU

r.~l.aj~t':,r~7lo'i:r~?frle~~:t~:t~~t~l.~,f;:&~\'f~:~Jl,~~:'~~t~~:~i~;U[~~~:;f3~'l~;tri..1 B 9 ~B '(I.I..t rl

." ~ ..Th~. f.our.t.t,~~es :!,u,~i~i,~l ,~~ti~~ Of, t,~e Jac~tc ~ha,t ,in 1.97.~. - ~~out
sdJ JlU 'J c,(.Je, ,1!)l,·:.:,... "j, ',.7b(y:~,'f o,£;1r'I~r"J'i:i(Ib·J~::,.qlh·l: Jiu'~'!)}' d!h_r,~VfJ:lj~'JretrJ'JL'io !~!~IHj ,Sfl fISV9i1U

a ye,lt.:t: p~~or.~.f::hi.~~~b::"di~is:i:on <;ame. i.~to, existence.Pa:rliament saw fit because
? c nOs~'B·:§,luu~.~.l':HIt'.'. ",llju,:-ll,;dVi-'8tl oT. fj:t:'fig!i!'··'i1}l-<11~'''tl'..i\;,.ij:t.\:.i-·(j J :ittj? Ldito31 1'[1';],,,.-:; Ft L:., r!j 1 ..:. md.c;

of the high incidence of gun crimes to enact the Gun Court Act which established
• ~(..i'.. l ~i .~. -,t J:':;: :~~ ..::'. ':. ~ ",'j:..1 ",r '~j "I C~ ,:,;; O~)n t \- .l'iH,n' J 1 b!jt j i. E.r \;- L~ £\~l

a cOU)~lJJ,1~~a",~j(!J~g~'l~~Jf7lf,~~~~.:~,i"~i~.~~~l::C.{1~~:'~[~frd~~a~~i{f'~~~~~3~:~q~1~~7-i;J[ i~(;.:~xiStence.

As Cl,'i9.1W~l1i.on J~e<isure the. Pa1;'l,i;am~nt .also .enacted the Suppression of Crime Act
-;,·t/(-':CJ-;t',~·~·:·,:-~: ·::l']· 1 ;~,17·;"·~;~I!:G3f:'1fi_~;-,~~:, "~;"-:'f ,;':-~ d)},·r·,f~' .)~~~~ F;,,,,~, ~~f~';:~~H'~J'~f ;;-:~. ··f\~.·L·:H,:·q5~:<1 '-':.;) bn1.~u ;'

which enabled th'\l relevant Minist;:er of Government to make regulations giving the
. -'j ,':,( < ..u: -':,'1': '0 ,J:.:

polic~ extraordinary powers of arrest in crime prone areas of the Island. The
.- t~

regulations wer~ ~ept in force for several years by periodic renewal~ by
t'>. ,'.'," ~'~''-::,'·'-··.:}',';;·i/j:"-,.,-:,,,~~·:_·:f;: t,. ~ . ~ ; .~ ;;Z

Parliament butth~y are no longerapplicabl~ to certain parishes. They still
,~ !' ",,:(,:. t:\;'~'\;l j-/,<: .i:,i~T ',,':, ;;~i,.Ui>;>, ':';":""/\'1<" "t\,:~r/",.d ~r':)'''''i F"l ,f.,;':' -;'i:<;-r~.'::·''-i.' ,"(.

apply. to l:lle {)art,;h of S~. Andrew in wllich ~ot 10 is situated. Utterances
" ::," I:,': ,'::,j,:, '. ~-;1~. L'{'!'{""",<~"~~'~: >;~'''!'_'~':::.~',~ ~.,,: j ,: ';;':,':.:\2>r:,' :./~:r~~: ':.:'.-/;'.:::;" ,:,: ."~:

from ~he Minister (~~ reported by the press) indicate that when the situation
;.'; '1.<'" ;'. '_;;" rt;.,<' ,', ';jf.~,,:;i:~.~':;; i/;" ~ '.l'~'l;

warrantl):i it they ""i1,l bereploved Jromthe other parishes. The insistence that
, ' "~,, ,:, -- ': '" ",,' ", (. '(" ,', .', ,>- , ' ,", ' ' " .- ',' , -.' ".-"

Lot 10 ~f1oul~ r,~~i:1\ iso;tat~d withput~ex~-door nei~hbours in this potentially
\ ':.'! ",' C,' " ,';-, ,'"" . "'- '"J' ,.~', , ;i'i '. ..,.,1" t

dange~?~~'pe,fJ?d

theappli~a~ion)

of the coun~ryts history (which would be the effect of
, '.:,:,.:_~~,:,,\:,;.~' "";~:E'"j(:\' !' '\'Jr'·. ;.,,<~,::.,;,,;<.'; ,:~Y ;~ ;".>t,);. '."'.::i{-(";'i':'~' .~ ,} ,

~ppears to ~e t~ be unreasonable and anachronistic.
;'\ . If-~';'! ;-::,}"J ii ..

refusing
)

The groumfs on which the applipation for mQdification lire sought are
":"'~'__',1 ~:i (,:~" ,:\,' ,,~_:~~"H.:;i'1~h·;';-'" ':,~i.' J<.<:,,;,. i __ ·; " 1

those set out in Section 3 (1) (b) and 3 (1) (d) of the Restrictive Covenants

(Disc;):\~r,~e ,~~.Mp4,+~:ipa~~o~),Act. Section 3 (1) (c) was included in the plaintiff'
" ~" "" " '., ,,,--'" I ' ,~;" : ...

firs~ af~~davit but that was nqt pursued.

Section 3 (1) (b) and (d) state as follows~-

"(b) That the continued existence of such
restriction or the continued existence
the~eof without modification would imp~de

the reasonable user of the land for public
or pr~vate purposes without securing to any
person practical benefits sufficient in natu.re
or extent to justify the continued existence
of such restriction, or as the case may be,
the continued existence thereof without
modification; or

(d) That the proposed discharge or modification
will not injure the persons entitled to the
benefit of the restriction."
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In paragraph 2 of his further affidavit dated 21st November 1988

the plaintiff states that:

"The continued existence of the restrictions
without modification would 'impede the
reasonable user of the land for private
purposes without securing to any person
any practical benefits sufficient in
nature or extent to justify tho continued
existence of the said covenants without
modification."

The plaintiff is here relying on section 3(1) (b). Mr. Easton

Douglas - the Government Town Planner from 1974 to 1978 and Chairman of the

Town and Country Planning Authority from 1979 to 1980 shows in his affidavit

dated 17th November 1988 in support of the application for modification that

security of the residence is a factor that must be taken into account today

and I quote paragraph 19 and 20 of his affidavit.

" Further, the general trends of development
in the urban and suburban areas indicate
that well planned discreet, multiple family
dwellings in the particular socio-economic
strata, have contributed to the tone and
value of the properties and have helped
with the security of the residences. It
is no longer socially or economically
feasible for these lots to be developed
for single family residences. It is
certainly more beneficial to all concerned
for thelots to be tastefully utilised by
high quality multiple-family residences
instead of being taken over by squatters.

It is my respectful opinion that the
development contemplated, and actually
commenced by the applicant, will not
injure the persons entitled to the benefit
of the restriction and the continued existence
thereof without modification would impede the
reasonable user of the land for private purposes
without securing to any person practical benefits
sufficient in nature or extent to justify the
continued existence of the said covenants
without modification."

The several affidavits of the plaintiff indicate that no injury wou.ld

be caused to the objectors by the gtant of the modification which is sought.

As regards Section 3 (1) (b) Carey J.A. was quoted with approval by

Lord Oliver of Aylemerton when he deli~ered the Judgment of the Privy Council i.n

Stannard and Issa (1986) 34 W.I.R. at p. 195 when he said that to succeed under

3 (1) (b) "the restrictions must be shown to have sterilised the reasonable use

of the land". The plaintiff has not discharged that burden and so we are ,left

to consider Section 3 (1) (d).
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Lota Olivet in Stannard v lssanpeed that Russel L.J. in Ridley v

Taylor [1965] 1 W.L.R. 611 observed. that Section 3 (1) (c) of the United

KingdanAct which is the English equivalent of. Section l (1) (d) "appeared to

have been designed to cover the case of the proprietor~ally speaking t frivolous

objection".

Lord Russel said:

"Hy 0~'Il view of paragraph (c) is that it is t

so to speak t a long stop against vexatious
objections to extended user."

He then referred to the views of tht! late Mr. W. A. Jolly in his work on Res'd·{c '::iv"

Covenants affecting land (2nd Edition t p. 120) and stated that:

'!Paragraph (c) was intended by its inference
to' injury to modify the <!xtent to which~ in
its ordinary jurisdiction. the court would
grant injunctions. In that jurisdiction
injunctions would be granted even if the
plaintiff could' not be personally interested
in enforcementGHve out of a sense of duty or
moral obligation to others; under paragraph (c)
the objectltln must b<~ :~,~lated to hi.s own

,proprietary intercst~ Both this passage in Jolly
and the corresponding passage in Prescon and
Newson suggest that paragraph (c) may be designed
to cover the case of the proprietorially speaking,
frivolous objection. For my part I would subscribe
to that view."

The objectionG though coming from different persons, and submitted

separately on individual letter heads are virtually in identifieal form t word

for word with eaeh claimiEg t~~ ~am~ sum as compensation without regard to Wh€TG

his lot is situated in relation to that of the plaintiff. ~his suggests that no

serious individual con~td""r"lt:jon "F'S given to the objection and that it may hElv,~

been done "out of a Gense of duty or moral obligation to others". An analysis ,')f

Lord Russells statement which was mentioned in passing, by Lord Oliver shows theE

the objection must be related to the objectors ilown pz:oprietory interest." I dc'

nbt consider that these objscticns have ruet that test. I consider them to be of

an insubstantial nature and a mere formality.

What is clear fr::.;r,. th? !'Bses is that the practical realities of the

s±tuation must be consid'2rcd. This j s :-,c:" .3 -:::asc as in Stannard v Issa wh~re

the owners of a small ene. .;~;<;n single dwelli.ngs would awak<: OI~e morning

to find as their next door neighbours if the modifIcation had be~?l~ 'gl;'anted" sil:

together with amities including two swimming poqls.
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Neither is it a case as in Stephenson v Liverant (1972) 18 W.I.R.

where the sole objector in a private residential sub-division would if the

modification had been granted awake to find adjoining his lot:

(a) One main apartment block two storeys high containing

eight separate self-contained flats p

(b) Three two-storeyed blocks each containing two apartments

(c) Two single storey units

These would result in the addition of at least fifty-two persons

over and above the number of persons who would normally be expected to occupy

two dwelling houses on the two adjoining lots.

In the instant case what do we find? A dwelling house designed to

give the appearance of a single unit, the architecture of which is consistent

with the design and external appearance of the houses already built in the sub-

division, but capable of accommodating two families because of its internal

dividing wall. Each unit would provide security for the other in an isolated

area of a crime prone parish. and by their very presence, would provide

additional security for the neighbourhood including the homes of the objectors.

I am satisfied that the proposed modification will not injure in any

way the persons entitled to the benefit of the restriction.

It has been suggested that approval of the proposed modification may

be the "thin edge of the wedge ll
• This argument assumes that the Judiciary is

incapable of exercising the discretion which parliament saw fit to entrust

to it.

Each case must be dealt with on its merits and the peculiar combination

of factors which may be present at the time when the modification is sought may

not be present in another case at a later dateo In the circumstances of this

case the modification applied for is grantedo

No order as to costs.
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