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IN THE SUFREME COURT OF JUPICATURE OF JAMAICA
IN COMMON LAW
SUIT NO. C.L. 1995/M439

BETWEEN PHILLIP McCALLA PLAINTIFF
AND MICHELLE TULLOCH DEFENDANT

Mr. C. Samuda forn Plaintiff instructed by Piper and Samuda
Mr. B. Samucls and Mr. C Gangasingh fon Defendant instructed by Knight,
Pickersgill, Dowding and Samucls.

IN CHAMBERS

SUMMONS TO SET ASIDE JUDGMENT
HEARD: JUNE 19, 1996; SEPTEMBER 30, 1996.

KARL HARKISON J.

This summons sccks to set asdide an interlocutorny judgment
in degfault of defence and appeanance which was perfected on the 11th December
1995 and entened in Binder No. 704 Folio 347 of the Judgment Bindern in the
Supreme Count. The neconds also disclose that a Wit of Seizure and Sake
was Lssued to the Bailiff on the 11th Manch, 1996 in respect of the said
judgment.

The action {0 which this judgment nefates, concerns a
claim fon goods sold and delivered. The statement of claim alleges:

"]. The plaintiff's claim is against the degfendant

gon the sum of Fifty-Three Thousand Doflarns
($53,000.00) being the amount duc and owing o
the plaintiff by the defendant in nespeet of
goods sokd and delivened to the plaintiff at
her aequest.

2. Full particulans of the debt have already been
fwwished o the defendant and by Lettern dated
the 28th August, 1995 the defendant admitted
the debt.”

Mr. Samuels submitted that there were special circumstances
in this case and explained that no draft defence on the mernits was §ifed because

the defendant was "starved of the opportunity to be given particulars fo enable



her to plead”.
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Acconding to him, the defendant was unsuccessful in hen

request of the plaintiff for further and better paticularns. In response

to the request, Piper and Samuda, Attorneys-at-Law for the plaintiff, had

stated in a Letfter dated the 14th November 1995, and exhibited by the defendant

that:

"AZE nefevant documents have already been furnished
1o youn client who, in wuiting, admitted fo having
necedived the same and the debt now being claimed.
In the goregoing, we view with disquiet your
hequest for gurther and better particulars and
are instrwueted not to accede on forebear.”

Ma. Samuels has also pointed out that a summons for furthen

and better parnticulans was g§iLed on the 27th Tecember 1995 in the Regisiry of

1he Supreme Court.

I have observed however, grom the neconds, that up Lo the

time of hearing this application, no date had yet been fixed by the Kegistran

of the Supreme Cournt for the hearing of that surmons.

Mr. Samuels contended therefore, that the substance of the

C’deﬂence was reglected in paraghaph 10 of an affidavit sworn fo by the defendant
and accorndingly, the judgment in default ought to be set asdide. The material

paragraphs of the defendant's affidavit are as folbows:

"5. That the statement of claim specially endornsed
on the wuit of summons did not disclose the particulars
0§ an alleged Loan and 1T was told by my Attorneys and 1
vernily beldieve that they sought to obiain grom the
plaintiff furthen information regarnding the goods sokd
and delivered along with copies of neceipts Zo the
plaintiff and 1T exhibit herewith a copy of Letter
addnessed to the pLaintiff's Attorneys dated November
10, 1995 fon the said further and bettern particulaid.....

6. That 1 was tokd by my Attorneys and 1 vernily Helieve
that the plaintiff’s Attorneys responded to my Attorneys
by Letten dated November 14, 1995 and 1 exhibit henewith
the said Letter marked "MT2" fon identifdcation.

7. That T was todd by my Attorneys and 1 verily belicve
that they applied to the Supreme Count for Funther and
Bettern FParnticulars Ly summons dated the 27th day of
Decembet 17995 vasvnwnsnnnwnsns

8. That T was informed by my Attorneys and verily befiecve
that §inal fudgment was entered against me by the plaintiff’s
attorneys on the 19th day of October 1996(s4ic) and senved

on my Attorneys on the 13th day of March 1996.

9. That T was given no chance to give my Attorneys
instrwetions to §ike a defence.

10. That T have a good defence to this action in that the
amsunt sued forn 48 mich in the excess of the amount owed
Lo the plaintiff.

11. Wherefore 1 humbly pray this Honourabfe Count wifl
ghant me an Ondenr forn Leave 1o g§ife wnd sonve my defence
outl of time."
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In nesponse fo the submissions made by Mr. Samuels,

Mr. Samuda submitted that since the judgment was regubarnfy obtained the
applicant must by way of affidavit evdidence lLustrate that there 4s merit to
ithe degence which was proposed to be adduced and that it must disclose that
there 48 a trniable issue. He further submitted that there was no affddavit
of menit before the cournt and that the defendant’'s affidavit scemed to indicate
that the only basis on which she prayed to set aside the judgment was that she
had been sued in excess of what she owed. He invited the cournt to Look at the
history of the mattern and to §ind that the defendant had been difatory in
purnsuing the application forn further and better parnticularns. He strongly
contended therefore, that the defendant's summons ought Lo be dismissed with
costs Lo the plaintiff.

Now, section 258 of the Judicature (Civil Frocedure Code)
Law states:

"Any judgment by defawlt, whethen undern this tithe

on under any othern provisions of this Law, may be

set asdde by the Court on Judge upon such ferms

as Lo costs on otheruise as such court or fudge

may think §it.”
The Court on Judge therefore has discretionary power when it comes fo the setting
aside of default judgments. 1In Evans v bartlam (1937) 2 ALR E.N. 646, Lond Atkin

stated inten alias

"I agree that both RSC Ond. 13 n, 10 and RSC 0nd.27
h. 15 give a discretionany power £o the Judge in
Chambers to set aside a default judgment. The
discretion 44 an teums unconditionak. The Cournt
have, however, Laid down f§or themselves nules Lo
guide them 4n the nonmal exercise of thedin
discrnetion., One 48 that, where the fudgment was
obtained regulonly, there must be an affidavit of
meits meaning that the applicant must produce o
Lhe court evddence that he has a prima facie dedence...
eess the principle obviously i3 that, unfess and
until the Cowrt has pronounced a judgment upon the
menits on by consent Lt 48 Lo have powen ic revoke
Zhe expression of its coercive power where that has
been obtained onky by a failure to folkow any o4 the
hukes of proceduwre."

1t 48 quite evident then, that an applicant who is sceking to sef asdide a fudgment
which has been regularly obtatined as it 4s the case here, must iLfustrate by evidence,
that is, affidavit evidence that there is mernit to the defence the applicant wishes
fo {ile. Furnthenmone, the affidavit evidence must disclose that there will be a
triable issue at stake.
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What 48 the defendant saying in nelation Zo her defence in
the instant case? At paragraph 10 of the affidavit in support she deposes:
" ..o I have a good defence to this action 4in

that the amount sued forn 48 much in cxcess of
the amount owed to the plaintiff.”

What 1 have gathered however, grom the submissions made by
Mr. Samuels, 48 that the defendant is unable to §ile this defence because she
48 unable to obtain further and better parnticularns of the plaintiff’'s claim.
To begin with, the statement of claim has disclosed that this action 4is one
in nespect of goods sold and delivered at the defendant's nequest. The
degendant has not joined Lssue in her affidavit evidence 4in nelation Zo these
allegations. Furthermore, paragrnaph 2 of the statement of claim has alleged that
full parnticularns of the goods sold and delivered were already funished Lo the
degendant and that the defendant has by Letter dated 28th August, 1995 admitied
Zhe debt. HMHeither has the defendant addressed this issue in her affidavit
evidence 40, 4t 4is deemed to be admitied as far as the ukles of procedure are
concerned,

I do agree with Mrn. Samuda that the defendant having
deposed in hen affddavit that the amount she has been sued forn 45 in excess
of the amount she claims is owing, definitely shows that the degendant knows
quite well the case she has to present. 1 further agree with Mr. Samuda
therefore, that it is quine untenable for Mr. Samuels Lo say ihat because of
the failure to supply particulars that the defendant has been denied an
opportunity to present hen degence.

1 gurthern agree with Mi. Samuda, that it cannot "Lie 4in
the mouth" of the defendant, having regarnd to the claim and the judgment which
had been negulanly obtainted, to say that as a nesult of the failure of the
plaintiff’s attorneys to fuwwnish paticulras nequesied, that she 4is in a
difficulty in moving the cournt on affidavit evidence to set asdide the judgment.

But there 48 one other aspect of ihe application which must
be considered, This concerns the summons fon further and beiter parnticulans
which the defendant says a nequest was denied by the plaintiff, hence an
application had £o be made to the Count. This application was {iled a8 far
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back as the 27th day of Vecember 1995 but no date has been set Ly the
Registhan forn the hearing of that summons. The defendant has not disposed
in her affidavit before me why a date has not yet been fixed. ALL she says
at paraghaph 7 4is that she was informed by hen Attorneys that they had applied.
To my mind, the plaintiff has been dilatory. These are particulars, which are
said to be necessarny in onden to allow the defendant to plead, yjet, she has sat
back and has made no attempt to obfain a date for the hearning of this summons.
The defendant has clearky in my view shown a Lack of seriousness on her pant.,

1 hold that there 4s no afgidavii of menit before me. 1
am not disposed therefore to exercise my discrnetion in setting aside zthe
judgment in default of appeanance and defence. The summons 48 dismissed with
costs Lo the plaintiff Lo be Lfaxed Lif not agreed.



