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MIL.. c. samda. ~OIL P.ta..inli66 i.n.6.t/luct.ed by Fi.peh. and Scunuda 

fik. B. Sa.mel.s and MIL. c Ganga.6.ingh 6olL Ve.6endan.t wbw.ch.J1 by Kni.g~ 
P i.c.keJr.4g.U..e, VowcU.ng and Samu.e£.6. 

ZN CHAMBERS 

SUMMONS TO Sff ASlVE JllfXlilENT 

HEARi}: JUNE 19, 1996; SEPTEMBER 30, 1996. 

KARL HARR.ISON J. 

Thi6 4WJ'lllOK6 4e.efu hJ 4e.t a.6-W.e an ~CJJhJIUJ judgment; 

i.n. dc.6aul:t 06 de.6enc.e. and appc1W1.1U!e. whi.c.h r.cru pC?Jr.6e.ch!.d on :the 1 1 t:h VecembC?Jr. 

1995 and ent:eJte.d .i.n &ind.cir. No. 704 Fo.f.i.o 347 06 .the. Judgment; Bindell. .in & 

Supteme. Cocvr,t. The Jtec.DIU16 a£.6o di6dcJ.6e. i:luJL a 01/Llt 06 Se.izUILe. and Sai.e. 

&GU .i6.6u.ed hJ .the. BaU.i.66 Oil .the. 11t:h MaJr.c.h, 1996 ht 1U1..6pe&: 06 fu liai.d. 

judgmeld.. 

Tfur_ adi.on hJ whi.c.h t:hi6 judgment; '11!.i.ah!..6, co~ a 

ciJLi.111 601L gooc:U i.ol.d and deU.veA.e.d. The 4l:.at:emeni; 06 c.iaim allege.6: 

n1. The. pfai.n.ti66' 4 c&im .i4 agai.nJ,.t .the. de.6endan;t 
6DIL & 1ium 06 Fi.6':q-Tfrlte.e. Tlwu.Aand Vo££.alr.6 
($53,000.00) bei..ng & amount due and OfAJi.ne hJ 
.the. pfai.n.ti66 by .the de.6enda.lr:t ht IU?.6peet 06 
good6 4ol.d and deUvC?Jr.ed hJ .the pfai.n.ti66 at:. 
heA. JU?.qu.ellt:. 

2. full~ 06 .the debt: have. aiJw.a.dlj be.en 
6wr.n.i6hed to t:he. de.6endant and by td.t.C?Jr. da;ted 
;the 28.th Augu.6t:, 1995 .tlw.. de.6e.nda.nt:. admitted 
& debt." 

MIL. Sanuel'.6 4ubmitted .tJua .thC?Jr.e. U1elle. i.pe.cA.af. ~e.6 

.i.n IAU Ca.6<!. and ex.pLaiAed t:ha:t no dlr.aM; de.6e.nc.e. on t:he. m<?JLltl. IAb.6 &fh,d be.c.tU&6e. 

t:Ju?. de6t!.11£fa.M KW 0 11.tmr.ved 06 .the. oppo/Ltwri,t.y hJ be. gi.ve.n ~ hJ enabte 
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h<?JL .to plead". Ac.c.o!Ullng to him, the de6enda.n.t mu UJ1.6uc.c.e6.6 6u£ .in hC!ll. 

Jr..equei,t 06 the p.ea-ln.tl66 6oJr.. fiUILtheJL and bett<?JL paltlic.u£a.tr.6. In Jr..Mpo~e 

to the Jr..equ.ei,t, P,lp<?JL and Samudap A:tto.1tneyi,-a.t-Law {JoJr.. the pf.ai.nti66p had 

.6.tated hi a. £.ett<?JL da,ted the 14th Novemb<?JL 1995, a.nd ex.IUblied by the defiendant 

.tha.t: 

"AU. Jr..elevant doc.umen.U have a.llleady been 6wr.n.i.t.hed 
.to yoUIL client who, ,ln W'Ut.lng, a.dm.lt:ted to hav.i.ng 
Jr..ec.uved the .t.ame a.nd the debt now be.i.Jig cltU..med. 

In the 6oJr..ego,ing, we v,iew w.i:th diAqu.,let yoUIL 
Jr.equut fioJr.. 6wr..thC!ll. a.nd be;tt<?JL paJvtl~ and 
a1te futlLuc..ted not .to ac.cede olr.. 601r..ebea.1r.." 

MIL. Samue.f.4 ha.4 a.Uo po,inted out tha.t a. .t.ummo~ fioJr.. 6UIL.the1r.. 

and bett<!.IL pall.ti~ mu 6&d on :the 21th 1Jecemb<!.IL 1995 br. the f-~eg~:tJr..y 06 

.the Suplleme CoUILt. I have ob.t.eJr.ved howev<?JL, fill.om .the 1r..eco1Ldh, .tha.t up .to the 

.ti.me on heaM.ng t~ a.ppU.c.a:t.i.on, no da:te had yet been fi,lxed by .the k.eg~:Ouvt 

ofi the SupJteme CoUILt fiolL the heaJr.,ing 06 tha.t .6LLr.1mO~. 

MIL. Samum contended the1r..e60Jr..e, :tha:t the .6ub.6:ta.nc.e 06 .th<!. 

de6enc.e Wa.6 Jr..e{Jlected br. pall.a.gJr..a.ph 1 O 06 a.n a.66,ldavU .6Wo.1tn .to by .the defiendant 

and ac.co1r..di..ng£.y, the judgment in defia.u.U ought to be .t.et a..6.i.Je. The mateJLlal 

pM.a.gJr..a.ph6 ofi the defienda.n.t' .6 a.66,lda.vU a1te a..6 60.U.oW.6: 

"5. Tha.t the .t.:ta..tement 06 cltLi..m .t.pecA.aii.y end.olr...6ed 
on .the WILi;t 06 .6ummo~ did no.t diAci.o.t.e the pwr;ti.~ 
06 a.n ai.i.eged loa.n and I Wa.6 told by my l'\ti:.01r..ney.6 a.nd I 
vC!Jlil.Jj beU..eve .tha.t they .t.ou.gh:t .to ob.ta.i..n 6Jr..om the 
pla.i.nt.i.66 6Ullth<!.IL br.6oJr..ma.ti.on 1r..ega1z.tU.ng the good6 .t.oid 
and deli.veiled along w.Uh cop.lei, 06 Jr..ec.e.i.p.t.6 .to the 
piai.nti..{;6 a.nd I ex.h.i.bU he1r..ewi..th a c.opy 06 letteJr.. 
a.ddltei,i,ed to the pta,in;li6fi '.6 A:tto.1tnefj.6 d.a.ted Novembeir. 
1 0 1 19 9 5 0 O/f.. the .6o.i.d 6UIL.theJr.. a.sid bP.fteJr.. pall:t,(c.ulaJL.6 • • • • • 

6. Tha.t I Wa.6 .told by my Att.o.Jtnelj.6 a.nd I vi!JLliy heli..eve 
tha.t .the pf.a..i.nt.l6 6 1 .6 A:ttoJr..ney.6 ILM ponded to my AttoJr..neiJ.6 
by £.ette1r.. dated Novemb<!.IL 14, 1995 a.nd I ex.h.i.bU he1r..<!J.AJlth 
the .6a.i.d £.etteJr.. rr.aJt.k.ed "MT2" fioJL -i.den.ti..6,lc.o..Uon. 

1. Tha.t I Wa.6 told by my Atto.1tney.6 a.nd 1 ve?.Jlil..y be!..U.evC!. 
tha.t .they a.pp.lied .to the Sup1r..eme CoWLt 601r. FWLth<?JL a.nd 
Be;t;t.<?JL Fa1Vti..cu£all..6 by .t.wnmo~ da-ted .the 21.th day 06 
VecembeJr.. 1995 ••••••••••••••••• 

8. Tha.t 1 Wa.6 br.6011.;ned by my At.toJr..ney.t. a.nd ve?.Jlil..y believe 
t.ha.t 6.i.nal judgment mu ent<?JLed agai..~t me by .t..he p.ea,i.nt.i.6 6 '.6 
atio1r.ney.6 on the 19.th day 06 Oc.tobe.Jr.. 1996 (.t.,lc} and .6<!.lr.ved 
on my At.to.1tney.6 on the 1 3th dfl.y o 6 Ma1tc.h 19 9 6 • 

9. Tha.t I IAXt.6 given no c.ha.nc.e :to g-i.ve my Att.o.Jtnelj.6 
..in.6.tJw.cZ.i.oru :to 6-lee a. de0en.c.e. 

10. Tha:t I have a good de0enc.e to ~ ac;t,i,on ,in tha..t the 
lll1laun.t .t.u.t>..d 601r. ~ m·.:..c.h bi the exc.M.6 06 the amount owed 
.to the p~n:tl66· 

11 • Whe1Lefio1r.e I hwnbR.y p1r..a.y tw HonoWtabie Cowc.,t VJlU 
gJr..a.nt me an Oltd.e.Jr.. 6oJr.. £.eave .to fi.il.e c....n.d 1.>~lr.Vf1~ my de.fience 
0u;(. OQ :ti.Jn<!.. II 
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In M..6pon6e to t:he .6u.bm.iA.6i.onti made by M1t. Samu.ei..6, 

MIL. Samu.da. .6u.bmi..tted :that .6i.nc.e the judgment. '4Xl.6 1teguhvti.y obtai..ned the 

a.ppUca.nt mu.6t by way 06 a.66i.da.vi.t evi.denc.e ill.w,tJutte that theJLc. .U meJLi.t .to 

the. de6c.11c.e whi.c.h '4Xl.6 p1r.opo1Jed to be adduced and :that i.t mLU>t fuc.i.o.6e that 

t:h.eJLe .U a tJU.a.ble .ih.6ue. He 6wr.theJL .6ubmLtte.d that theJLe '4Xl.6 no a.66.i.da.vU 

06 me.Jti.t be601te the c.owvt a.nd :that the defienda.nt.' -0 a.6 6i.da.vi.t .6eemed :tc i.nc:U.c.at.e 

that the o ni.y ba.1J.ih on whi.c.h .6 he p1ta.yed to .6 et. o.Jii.de the j udgmen:t WM that .6 he. 

had been .6ued i.n ex.c.C!..6.6 06 what .&he owed. He i.nvUed the c.oWLt .to look at .the 

hi.IJtoJr..y 06 the matte.It a.nd to 6i.nd :that t:he de6enda.nt. had been <Ulat.01r..y .i.n 

pU/L6rU.ng .the a.ppl'.i.c.alion 6M. 6wr.the.1t and befte.Jt paM:.lc.tdaJL6. He .6.tlLOngly 

c.on:tended :the1te601tt, that .the de6endant' .6 .6ummonti ou.gh1: to be c:Ll6m.l61Jed tul:th 

c.o.&:tA to .the plai.nt.i.6 6. 

Law .6.ta.te..6 : 

Now, .tie.cti.on 258 06 the. Juc:Uc.a.twi.e (Clvil f1toc.edwte Code) 

"Any judgment by de/,auU, whe.the.1t unde.Jt th.le ti.:ti.e 
Olt undeJL any o:thcvr. p!Lov.ih.i.onti on th.ih Law, ma.y be 
.6et a.1Ji.de by the Cowvt olL Judge upon 1Ju.c.h :tC?JUn6 
a.lJ to C.01.U OIL oth<UlJAJ.iA<!. a..6 -6UC.h c.owvt OIL judge 
may thin.fl nu. iJ 

The Cowvt olt Judge the1te60Jte. ha.6 cll6c.1r.e:Uona.1r.y powe.Jr.. when i.t c.ometi to the .&eft.i.ng 

a.1Ji.de. 06 de.6a.uU. judgmen:tA. 1 n Eva.nti v Bevr;U.am ( 7 9 37) 2 AIU. E. R. 646, LoJr.d Atkin 

.6.t.ated i.ntcvr. a.Ua. g 

"1 a.gJLee that both RSC OJr.d. 13 IL. 10 and l.:.SC OIT..d. 'l7 
IL. 15 gi..ve a. cl.Uc.1r.et.i.ona1u1 powe.Jr.. hJ the Judge b1. 
Chambelt.6 to .tiet a.1J.i.de a d<!.6a.uli judgmen-t. The 
cliMY1.e:ti.on ~.in :t<!JUn.6 unc.oncUti.ana.t. The Cou/l.:t 
ha..ve, howeve.Jt, W.d down 601T.. .them6e£.vu JUti.C!...6 to 
guhie them in the noJr.ma.i. e.x.e.Jr..c..ih e o 6 .thcWt. 
d.ihc.Jr.e:ti.on. One .U that, whM.e .the ju.dgm'!.n:t wa.A 
obtai.ned IT..egui..o.Jr.£.y, .th<?Jte mLU>t be. an a66.ldavU 06 
m<!ILU6 meaning .that the a.ppUc.a.nt mLU>t plT..oduc.e .to 
the c.oUJVt evi.denc.e that he ha..6 a. p!Uma. 6a.ci.e de6~nc.e ••• 
• • • • the p.!Llnc.i.ple obv.louoly .U .that, u.n.lu.& and 
u.ntii. the Cowvt ha..6 p.lt.onou.n.c.ed a. judgmen:t upon the 
m~ oJt by c.on6ent i.t .U to ha.ve poWM. :to Jr.evoke 
:the ex.plT..C!..6.6.i.on. 06 ili c.oeJr.ci.ve powe!T.. whQJl.e :tha:t ha..6 
been obtai.n.ed oni..y by a. 6o...WJJt..e to 60.U.ow any otS .the 
Jtule..6 06 pJWc.edu.Jr.e." 

It .U qrU..te evident then, .that C1t1 a.pplic.a.nt who .U .tie.eking to .&e;t lt.6.i.de a. judgment 

wh.lc.h ha..6 been Jtegui.aJLf.y ob:taA..ned a.lJ U .U :the c.Me hMe, mLU>.t ii.RJ..udJw:t.e by ev.i.d.enc.e, 

:that .Up a.fifi.lda.vU evi.den.c.e that theJt.e i..6 me!Li;t to the de.fie.nee the a.pplic.an,t w.ihhe..6 

.to 6.U.e.. FwvtheJrmo11.e, the a.fi fii.da.vU <!.v.idenc.e muo.t di..6 ci.o.o e ;that .the!T..e WW. be a. 

.tJUa.bte .ih.6u.e a.t .6.t.a.k.e. 
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What iA :the defienda.nt .6a.y.lng .ln 1tC?i.a.:ti.on to hell. defienc.e ht 

the .ln.6.:ta.n:t c.a..6 e? At. paJta.gJi.a.ph 1 O o 6 the a.6 6.lda.vU .ln .6uppoJr:t h he depo.6 e.6: 

" •••• 1 ha.ve a. good de6enc.e to :thi.-6 a.&.lon .ln 
that :the a.mount .6ued 601t iA mu.c.h .ln exc.e.6.6 06 
the amount owed to the pla.lnt.l66." 

Wha-t. 1 have gathe11.ed howeveJt, 61tom :the .6u.bm.l.6.6.lon.6 made by 

Mlt. Samu.el.6, iA that :the de6enda.nt: iA unable :to M.i.e t!U..6 de6enc.e bec.au.6e .6he 

iA u.na.ble to o btai.n 6UJtthe11. and be;t;teJt paJt.Uc.ui.aJL6 o 6 :the p£.aint.l6 6 1 .& ci.tWn. 

To begin «Ji.th, the .6.tatement. 06 chUm htu d.l.6ci.o.6ed :that t/U..6 a.c.:Uon iA one 

.ln 1Le.6pec.t ofi gooc:U .6old a.nd de.Uve1ted at :the defiencia.nt' .6 1tequ.e.6:t. The 

defienda.nt htu not joined i..6.6ue .ln helt a.66.lda.vU ev.lden.c.e .ln Jte.f..a.t.lon :to the.6e 

ai.i.ega.t.lon.6. Fu.ltthe1tmo1te, pa.1ta9Ji.a.ph 2 ofi :the .6.tatement ofi ci.tWn htu alleged .tho..t 

null paJvtlculaJL.6 06 :the good6 .60£.d. and d<!li.ve1ted Welte alJtea.dy fiuJr.n.l.6hed :to :the 

defienda.nt a.nd that :the de6ettda.nt ha..6 by le;Ue1t da;ted 28.th Au.gU.6:t, 1995 a.dmU:ted 

:the deb.t. f.leah<!.lt htu :the de6enda.nt a.ddlte.6.6ed :thiA i..6.6u.e .ln hell.. a.66.lda.vU 

evi.denc.e 1:10, U iA deemed to be a.dmi.:t:ted a..6 fiaJt cu .t.he Jul.i..e.6 06 plloc.edwte aJte 

<'.O nc.e1tned. 

1 do a.g1tee wlth MIL. Samuda. :that .the de6enda.nt ha.v.lng 

depo.6ed .ln hell.. a.66.lda.vU :that :the amoun.t 1:ihe htu been 1:iu.ed 601i L6 .ln exc.e.6.6 

06 :the amount 1:ihe c1.IWn.6 iA owing, de{J.lnLtd.y .6hoW!i .that :the de6enda.nt h.noW!i 

qu.U:e weU.. :the c.a..6 e .6 he ha..6 to pJr.e.6 ent. 1 6UJtthe1t agJtee w.ith MIL. Sa.muda. 

:the1te601te, :tluU:. U iA qubr.e untenable 6M. MIL. Sa.muel.6 to iia.y :tha;t bec.ruu,e 06 

:the 6a.il'.wle to iiupply pall..ticui.alt.6 :that :the de6endant ha..6 been denied a.n 

oppoJc:tu.nil.y to pll.e.6ent hell.. de6en.c.e. 

1 6WL:the1t a.g1tee with MIL. Samu.da., :that U c.a.nnot "Ue .ln 

:the mouth11 06 :the de6endo.n:t, having 1tega.1td :to :the c.Wm a.nd :the judgment whi.c.h 

had been 1tegui.o.lti.y obtai.nted, .t.o l:ia.y :tha-t. a..6 a. 1Le.6uli:. on :the 6£til.wr.e ofi :the 

p.f.JU.n;ti.6 6 '.6 at:toJr.n.ey.6 to 6uJr.n..i..6 h palt.t.lc.ulluu Jz.equ.M:ted, .t.ha;t .6 he .l.6 .ln a. 

di.66.lcui.:ty .ln mov.lng :the c.oWLt. on a.6{J.lda.vU ev.ldenc.e :to .6d a..6.lde the judgment. 

But :the1te .l.6 one o:the1t a..6pec..t. 06 :the appUc.a:t.lon whi.ch mU.6t 

be c.on.6.ld.e1ted. Tl1..U, c.onc.eltn.s the .6ummon.s 6oJL fic.vi;thC!JL a.nd bC!.ft<!.JL pa.Jt:t.lc.ui.a.JL.6 

whic.h the defiendant .6a.y1:i a. 1tequ.e.6.t ~ den.led by :the p.ta.in:tl66, h'lnc.e an 

a.ppUc.a.lion had to be ma.de to :the CoWLt.. Th.<A a.ppUca.tion l.00.6 M.led a.6 6a.Jt 
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bac.k a.6 :the 27th day 06 Vec.embeJL 1995 bu;t no date luu been .6e:t by :the 

1<eg.Ud:1uv1. 6011. :the hcwdng 06 :that .6ummoM. The de6enda.n.t ha.6 no:t cliApo.6ed 

.in he.IL a.fi6-lda.vU befioJr.e me why a date ha.6 no:t yet been 6.ix.ed. AU .6he 1,a.y.6 

a:t pa11.ag1ta.ph 7 -U :thtLt .6he '4kl.6 .ln601tmed by heir. Atto1t.ney.6 :that :they ha.d a.pp.U.ed. 

To my m.ln.d, :the ptainU.66 ha.6 been di.i.tLt-oJr.y. Th<!..6e Me paJttic.ui.aM, wfU.c.h cvr.e 

.6tU..d. :to be nec.e.6.6<VLY i.Yt oltdeJr. :to a.le.ow :the de.6enda.n.t :to plead, tje:l, .&he ha.6 .6a:t 

bac.k. a.nd ha.6 ma.de no aftempt :to ob.tLU.n a do.:le 6011. the heo.!Ung 06 tkl6 .6ummoM. 

The de6enda.n;t ha.6 cleo.Jli.JJ i.Yt my v.lew .&hown a la.ck ofi .6C!.Jr..i.0U1.Jn~.6 DYL he.IL paJLt. 

1 hold :that the1r.e .l.6 no a6 6-lda.vil 06 me!Lli be.6011.e me. 1 

am no:t cliApo.6ed :the1r.efio1t.e :to ex.e1r.we my cil6c.1r.mon .ln .6c;tti.ng Mi.de .t.he 

judgment .ln de6a.uU 06 appe<Vr.anc.e and de6enc.e. The hwnmon.6 .l.6 c.L.l6rili.A6ed wUh 

c.o.6.t6 :to the p.ia,ln:U6 6 :to be :tax.ed .i.6 not a.gJr.eed. 


