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IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 18/93 lt~~ o

COR: THE HON MR JUSTICE CAREY J A
THE HON MR JUSTICE DOWNER J A
THE HON MR JUSTICE PATTERSON J A (AG)

MOTION
BETWEEN WINSTON WATERS MCCALLA APPELLANT, _ . —_ " ___
AND THE DISCIPLINARY COMMITTEE

OF THE GENERAL LEGAL COUNCIL RESPONDENT, =~ . . ..

Winston Spamlding QC for appellant

Dennis Morrison QC & Allan Wood for
respondent

January 26 & February 13 1995

CAREY J A

The appellant having been granted conditional leave té
appaal to. the Privy Council a few days ago, applied to this court
for a "stay of execution® pending that appeal. We refused his ‘
application and promised to put our reasons in writing especially

because Mr Spaldings QC sought to pray in aid C.A. 111/89

Honiball & Anor v Alele (unreported) delivered 29th April 1991.

Mr Morrison QC requested that some guidance be given in the
light of the language to be found in my judgment. Before complying

with that request, I think it is right to remind of the begianings
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of this matter. The appellant whio had been summoned before the
Disciplinary Committee of Tho General Legal Council applicd to the
Full Court c¢f thc Supreme Court for an order of prohibition. When
this was refused, tne appcellant duly appealed to this court which
by its order of 20th December 1994 dismisscd the appeal. 1its
effect was to affirm the order of the Full Court, and thus requires
the hearing before the Disciplinary Committee to be continued.

The relevant rule is containea in the Jamaica (Procedure
in Appeals to Privy Council) Order in Council 1962, paragraph 6.

It provides as follows:
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"6, Wher= the judgment appealed trom

requires the appellant tc pay money or

do any act, the Court shall have power,

when granting leave to appeal, either

to direct that the said judgment shall

be carried into ecxecutionr or that the

executicn thereof shall bz suspended

pending the appeal, as to the Court

shall seem just, and in case the Court

shall direct the said judgment to be

carried into execution, the person in

whosc favour it was given shall,

before the exccution thercof, enter

into good and sufficient security, to

the satisfaction of the Court, for the

due performance of such Order as Hor

Maj=sty in Council shall think fit to

make thercon."”
Learned Qucen's Counscl on behalf of tihe appcllant, argued that
che appellant was required "to do an act" viz, to submit himsclf
to the jurisdiction of the Disciplinary Committce. 1t is plain as
plain can be that thc court below, thc Full Court of the Suprome
Court, had made no order requiring the appellant either to pay
any money or do any act. Whother he submitted or not to trial
before the Disciplinary Committee was a matter of choice. Hc could
be tried whether he choose to appear or not. His appearance before
that body was not as a result of any coercive order made by the
Full Court. 1iIt is egqually plain that this court has the power
under paragraph 6 to diract either that the judgment be carried
into execution or be suspended in circumstances whicr2 the judgment
appealed from requirces the appellant to pay money or Go an act,
which for convenicrce, can be called a coercive order.
Mr Winston Spaulding QC was not unmindful of all that I have so far
stated. Hc however, considered that reliance could be placed on

some obiter in Honiball v Alele (supra) wherc I said at pp. 5 - 6:

Dr Barnctt argucd that Section 5 (b)
could be invoked becausc its torms wera
wide enough to cncompass a stay of
proceedings. 1t seems to me from tne
scheme of the Order, that 1t was nover
intended to empower a single judge and
sheeourt-op-atremiew, to deal with

stays of execution. Paragraph o is 1in my
view sufficiently expansive to cover all
the manifestation of a judgment given
against a party. 1t is specific to
suspending or staying the carrying into
effect of that judgment."
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in thc case under reforence, the appellant Brown had not peen
ordercd "to do an act.” He had by fraudulent means secured a title
to be registered in his name, and the respondent's name removed.
The Registration of Titles Act gives to the Registrar of Titles the
power to cancel or correct ceartificates of titlec. The judge in
the court below made such an order by reason of the appellant's
fraud. It was held that paragraph ¢ of tihe Jamaica (Procedure in
Appeals to Privy Council) Order in Council 1902 was wide enough to
encompass the situation of an act not of the appellant himself but
of what was termed a "statutory agent” such as tne Registrar of
Titles.

The words from the judgment which I have cited and on
which Mr Spaulding QC relied, werc, regrettably, wholly
unnecessary for thz2 point which he was maintaining before us. They
were altogether wider than was necessary to decide the point for
in that case, the point at issue was whether ihc act of a statutory
agent could be imputed to the appelilant, and thzrefore be regarded
as the appellant's act. This is made quite clear as well in the
judgment of Downer J A. The actual words which called for

interpretation, were "where the judgment appealed from requires

the appeilant to do any act. ..."

it must also be said, granted thac width of language in
the case, the cases are nlainly distinguishable, The thrust of
Mr Spauldings contention was that the appellant had been ordered
by the Full Court tc do an act fiom whicii the appeal lay: of course,
there never was any such order and thus the court's power to stay
could not be invoked.

These then are tihie reasons for the refusal of a stay.



DOWNER J A

The applicant Winston McCalla an attorney-at-law in substance
sought before this court a stay of proceedings of iLle Disciplinarcy
Committee of tha General Legal Council which proposes to continue
its hearings 1nto the charges brougnt against him. He had failed
to secure an oraer of pronibition before the Supreme Court and

tnat order was affirmed by inis court (Wright & Wolife JJA,

. 3

Rattray P dissenting). Thercafter he was graanted conditional leave
to appeal to Her Majesty in Council pursuant to section 11U (2)(a)

of the Constztution which reads:

"110.—(2) An appeal shail lie from
decisions of the Court of Appeal co

Her Majesty in Council witn the leave
of the Court of Appeal in the following
cascs—

- (a) where in thie opinion of the
Court of Appeal the guestion
invoivea in the appeal 1s oane
that, by reason cf 1ts great
general or public imporcance
or otherwise, ougiit to be
suomitied to der Majesty 1in
Council, decisions in any
civil procecdings;"

The reasons for seeking a stay of procecdings before the
Disciplinary Committz2e were well put by the applicant. They read
as follows:

. 7 That 1 have been informed by

Mr Raymond Clough of Clough, Long & Co.,
my attorncys-at-law hcreln and do
verily believe that the Respondent had
sct down tha hearing of the complaint
against me for saturday, thc 2oth day
of January, 1995 and that unless the
stay is grantesd tnc Respcendent

intenas to procexd with the hearing.

. That 1 aver that . have a
meritorious eppeal and that i1t would
be unfair to me for the Respondent to
hear and determinc the complaiat
against m« while my appeal was pcading.

WHEREFORE I HUMBLY PRAY THAT tnce Court
orders that ‘

(a} That all procewedings conse-
quent on the decision of th=2
Court of Appeal handed down
on the 2utn day of Dcecember
1994 be stayed untail the
determination of the Applicant/
Appellant's appeal to Her
Majesty in Council from the
said decision:;"
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It is important to noie thxt thae applicant McCalla invoked
the common law supcrvisory jurisdiction of the Supreme Court to
stay the proceedings of tn¢ Disciplinary Committee and it would
therefore have been appropriate to have raturncd to that court to
requaest it to raesort to its inherent jurisdiction to stay the
proceedings of the Disciplinary Commiztee p:ndirg thc hcaring of
the appz2al before the Board. 7o my mind such a course is still open
to the applicant. it 1s by virtue of ics common law powers as a
superior court of record, that the Supremc Court is cmpowerad Lo
supexvise inferior triburals and thosc powers arc spelt out 1in
section 97 (4) of the Comnstitution which reads:

"97—(4) The Suprcmé Courc shall be a

superior court of record and, save as

otherwisc provided by Parliamont, shall

have all th: powers of such & court."
The Court of Appcal also has thosc powcrs on appeal put by going to
the Supreme Court iaitially for <he excrcise ¢f the powers sought
21ther side could have rasorted to an app=al.

Neither the mode of procecdings nor ths submissions on
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behalf of the applicant mMcCalla followad that prudcnt coursc, The

course followed was set out in the written outline argument. The
applicant restricted hims<lf as follows:

" Until recoently, 1t wes the view that
the relevant Rules in the Jamaica
(Procedure in Appeals to Praivy Council)
Order in Council 19vi should be
construed mora restrictaively than
liberally.

However, the Honourable Court of Appeal
in 1991 in the case¢ of Honiball v Brown
and alele, Supreme Court Civil Appseal
Ho 111/8Y statad that the Rulcs should
be construcd liberally rather than
restraictavely.

It is submitted that the question of
the appellant in this case doing an
act comes squarely within thc require-
ments of the rules as interpreted by
tho Court of Appeal in the Honiball
case,"

What was referr=d to as the Honiball casc was Honiball & Brown Vv

Alele SCCA 111/89 deliverea April 29 19%1. In that casc the
coercive powers of the courts against the appellant were excrcised

albeit through a statutory agent. So Rule 6 of the Jamaica
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(Procedure in Appeals from Privy Council) Oxrder in Council 1962
Proclamations Rules and Regulations 1962 p. 404 was applicable. It
reads:

"9. Where the judgment appealed

from requires the appellant to pay
money or dc any act, the Court shall
have powcr, when granting leavz Lo
appeal, 2ither to direct that th2 said
judgment shalil be carried into excecu-
tion or that the execution thoreof
shall bz suspended penalng che appeal,
as to the Court shall seom just, and
in casc the Court shall dir<ct the
said judgment to be cargied 1nto
execution, the person in whose

favour it was given shall, bueforc the
¢xecution thercof, ¢nter into good

and sufficient sacurity, tc the
satisfaction of tne Court, for the due
performance of such Oracr as Her
Majesty in Council shall think fit to
make thereon."

It is manifest that this rulc does not cov=r the circumstances

where a jurisdictional point is in issue as in thc instant case. Let
me say that if the proper course had beoen followad in ithis case 1t
would have been difficult to rufuse a stay of proceedings. A
jurisdictional poirnt of this nature may involvc profwessional men,
subject to disciplinary procc.udings, as well as otncrs who appear
beforez inferior tribunals. I should make it plain that I only
appreciatcd this reasoning whan i began to preparc this draft so I
attach no blame to Mr Spaulding QC who appeared for the applicant.

His learned friend, Mr Morrison QC for the respondent, asked for
guidance, no doubt becausz he realised the importance of the issue
and he may well be appraring for an applicant .in a future case. Hc
should alsc bear in mind that judicial comity requires the
Disciplinary Committee to stay its hand when therce is a final appeal
before their Lordships Board. As it 1is, I must adherc to my decision
arrived at the closc of the hearing, that the application was rcfused

and that the agrzeed or taxed costs must be for the rospondent.
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PATTERSON, J.A. (Ag.):

On the 26th January, 1995, we r=fused the appellant‘s
application for a stay of proceedings pending his appeal to Her
Majesty in Council. Mr. Dennis Morrison, Q.C., who appeared for
the respondent, expressed a hope that we would give some guidaicc

in light of thec court's decision in Honiball & Brown v, Alele

8.C.C.A. 111/89 (urreported) delivered 29th April, 1991.
I have had the advantage of reading in draft the guidance

given by my learrca brothers, and 1 agrae,



