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The P l a i n t i f f s  a r e  t h e  a d m i n i s t r a t o r s  of t h e  e s t a t e  of  LinZey 

Aeola McCarthy ( h e r e i n a f t e r  c a l l e d  " t h e  deceased)  who d i e d  i n t e s t a t e  on 
/ 

t h e  26 th  December, 1961. The deceased was t h e  daugh te r  of J u s t i n  Will iam 

McCarthy and h i s  wi fe  Louise  Mat i lda  bo th  of whom d i e d  p r i o r  t o  t h e  26th  

December, 1961. The deceased,  who d ied  a  s p i n s t e r  and wi thout  having 

borne any  c h i l d r e n ,  was one o f  e i g h t  c h i l d r e n ,  a n o t h e r  b e i n g  J u s t i n  Byron 

McCarthy ( h e r e i n a f t e r  c a l l e d  f lByronft) .  On t h e  3 r d  October ,  1903 Byron 

e n t e r e d  i n t o  a ceremony of marr iage  w i t h  Bertha May Hower i n  t h e  S t a t e  

of New J e r s e y ,  U.S.A. A t  t h i s  t ime ,  however, he was l a w f u l l y  mar r i ed  

t o  Lou ise  H e n r i e t t a  McCarthy who had i n s t i t u t e d  an a n t i o n  i n  Divorce 

a g a i n s t  him i n  t h e  County of P h i l a d e l p h i a  i n  1901, T h i s  a c t i o n  was 

f i n a l i z e d  on t h e  2nd October ,  1905 when a  F i n a l  Rule f o r  Divorce was made 

a b s o l u t e .  The "unionfv between Byron and Bertha Hower produced two 

c h i l d r e n ,  J u s t i n  Oscard McCarthy ( h e r e i n a f t e r  c a l l e d  F ' ~ s c a r d z )  born  30 th  

J a n u a r y ,  1904 and Aeola Louise  McCarthy ( h e r e i n a f t e r  c a l l e d  l l ~ o u i s e H )  

born  29th  September, 1907,  t h e  f o u r t h  and f i f t h  d e f e n d a n t s  r e s p e c t i v e l y .  

It is  w i t h  r e s p e c t  t o  t h e  r i g h t ,  i f  any, o f  Oseard and Louise  t o  s h a r e  

/ i n  t h e  deceased's . . . ,  



i n  t h e  d e c e a s e d f s  e s t a t e  t h a t  t h e  problem a r i s e s  i n  t h i s  c a s e ,  

T h e i r  e n t i t l e m e n t  t o  s h a r e  i n  t h e  d e c e a s e d ' s  e s t a t e  depends  

s o l e l y  on t h e  answer t o  t h e  q u e s t i o n :  a r e  t h e y  t o  b e  r e g a r d e d  a s  t h e  

l e g i t i m a t e  i s s u e  o f  Byron h a v i n g  r e g a r d  t o  t h e  p r o v i s i o n s  of S e c t i o n  

4 ( i )  ( v )  and S e c t i o n  5 ( i )  ( i i )  and s u b - s e c t i o n  ( 3 )  o f  t h e  I n t e s t . , l t e l  s E s t a t e s  

and P r o p e r t y  Charges  Law, Cap. 166?  A s  i t  s o - o f t e n  hdppens  i t  i s  a 

r e l a t i v e l y  s i m p l e  m a t t e r  t o  pose  t h e  q u e s t i o n .  What i s  n o t  s o  s i m p l e ,  

however,  i s  t o  a r r i v e  a t  t h e  r i g h t  s o l u t i o n .  

It i s  common ground t h a t  Oscard and L o u i s e  were o f  i l l e g i t i m a t e  

b i r t h .  It i s  a l s o  assumed, I t h i n k ,  t h a t  t h e y  were l e g i t i m a t e d  a s  a  

r e s u l t  of a n  Order  of t h e  Court  of Common P l e a s  No. 2  of t h e  County of 4 

P h i l a d e l p h i a  i n  t h e  Commonwealth o f  Pennsy lvan ia .  I s a y  "it i s  a l s o  

assuri~ed,  I think1!,  t h a t  t h e y  were s o  l e g i t i m a t e d ,  i n  s p i t e  of  t h e  f a c t  

t h a t  t h e r e  a r e  c e r t a i n  a s p e c t s  of  t h e  Order  of  Cour t  t h a t  a r e  f a r  from 

c l e a r ,  n o t w i t h s t a n d i n g  t h e  e x p e r t  ev idence  of M r .  G insburg  c o n t a i n e d  i n  

h i s  a f f i d a v i t  sworn t o  on t h e  1 8 t h  Oc tobe r ,  1965. I s e t  o u t  t h r e e  o n l y  

o f  t h e s e  m a t t e r s :  

( 1 )  It a p p e a r s  t h a t  S e c t i o n  17 of a n  Act of  August 22, 1953 Pamphlet  

o f  Laws 1344 i n  Pennsy lvan ia  p r o v i d e s  t h a t  t h e  p a r t i e s  t o  a  bigamous 

m a r r i a g e  s h a l l ,  i n  t h e  c i r c u m s t a n c e s  t h e r e i n  d e f i n e d ,  be h e l d  t o  have been 

l e g a l l y  m a r r i e d  from and immedia t e ly  a f t e r  t h e  removal  of  t h e  r e l a t i v e  

impediment.  Noth ing  is ment ioned a s  t o  t h e  r e s u l t i n g  s t a t u s  of  any 

c h i l d r e n  whether  born  b e f o r e  o r  a f t e r  t h e  d a t e  from which t h e  p a r t i e s  

a r e  t o  be  h e l d  t o  be l e g a l l y  m a r r i e d  e x c e p t  ( 1 )  i n  M r .  Ginburg  1s a f f i d a v i t  

where in  he  s a y s  ' ! that  t h e  impor t  of t h e  s a i d  Decree i s  t h s t  t h e  ch5ldren.  

bo rn  of t h e  un ion  of  Ber tha  Hower McCqrthy and J u s t i n  Byron McCarthy a r e  

a s  a  r e s u l t  t h e r e o f  l eg i t ima ted" . . .  and ( 2 )  i n  t h e  Order  of  Cour t  i t s e l f  

where t h e r e  a p p e a r  t h e s e  words,  "and t h a t  t h e  i s s u e  of t h e  s a i d  m a r r i a g e  

b e ,  and  t h e y  a r e  h e r e b y  s o  d e c l a r e d  and r e c o g n i z e d  and d e c r e e d  t o  be t h e  

l e g i t i m a t e  o f f s p r i n g  of t h e  s a i d  Ber tha  May Hower.... and t h e  s a i d  J u s t i n  

Byron McCarthy...." I n  o t h e r  words t h e  m a r r i a g e  i s  h e l d  t o  be a  l e g a l  

and v a l i d  m a r r i a g e  from a  p a r t i c u - l a r  d a t e ,  namely, t h e  2nd Oc tobe r  1905 - 
a t  a  d a t e  subsequen t  t o  t h e  b i f t h  of  Oscard. 

/ ( 2 )  It does. . . . .  



(2) It d o e s  n o t  a p p e a r  from t h e  s e c t i o n ,  n o r  i n d e e d  from M r .  GinbuPgls  

a f f i d a v i t ,  whe the r  t h e  scope  of t h e  Act i s  l i m i t e d  i n  i t s  o p e r a t i o n  t o  . the 

Cornrnonwealth of P e n n s y l v a n i a ,  o r  whe the r ,  i n  view o f  i t s  p r o v i s i o n  t h a t  

t h e  subsecluent "marr iage"  s h o u l d  be e n t e r e d  i n t o  " p u r s u a n t  t o  t l l e  r e q u i r e -  

ments  of  t h i s  Ac t f f  t h e  f a c t  t h a t  t h i s  subsequen t  m a r r i a g e  x a s  c e l e b r a t e d  

i n  t h e  S t a t e  of  New J e r s e y  o f f e n d s  a g a i n s t  t h e  s e c t i o n .  

( 3 )  It d o e s  n o t  a p p e a r  from t h e  s e e t i o n  t h a t  t h e  Act h a s  a n y  

r e t r o s p e c t i v e  e f f e c t  whatever  i n  t h e  s e n s e  t h a t  i t  embraces  " subsequen t  

m a r r i a g e s i i  o c c u r r i n g  b e f o r e  1953, a l t h o u g h  M r .  H e n r i q u e s  s o  a s s u n s s ,  and  

h e  based  some o f  h i s  s u b m i s s i o n s  a t  no l i t t l e  l e n g t h  on t h a t  a s sumpt ion .  

Indeed  when one  examines t h e  l anguage  o f  t h e  s e c t i o n  t h e  c o n c l u s i o n  seems 

a l m o s t  i n e s c a p a b l e  t h a t  i t  p r e d i c a t e s  a  s u b s e q u e n t  m a r r i a g e  which i s  

s u b s e q u e n t  i n  t i m e  t o  t h e  22nd August 1953. What t h e  s e c t i o n  s a y s  is: 

I a  p e r s o n ,  d u r i n g  t h e  l i f e t i m e  o f  a  husband o r  w i f e  e n t e r s  i n t o  a 

s u b s e q u e n t  m a r r i a g e  p u r s u a n t  t o  t h e  r e q u i r e m e n t s  o f  t h i s  ActH and t h e r e -  

a f t e r  t h e  p a r t i e s  t h e r e t o  do c e r t a i n  t h i n g s ,  c e r t a i n  consequences  follo1.v. 

The s e c t i o n  d o e s  n o t  s a y  " i f  a  p e r s o n  e n t e r s  o r  h a s  e n t e r e d  a s u b s e q u e n t  

m a r r i a g e f f  a s  i n d e e d  i t  cou ld  n o t ,  s i n c e  a  p e r s o n  c o u l d  e n t e r  "a s u b s e q u e n t  

m a r r i a g e  p u r s u a n t  t o  t h e  r e q u i r e m e n t s  of t h i s  Ac t f t  o n l y  i f  s u c h  s u b s e q u e n t  

m a r r i a g e  t o o k  p l a c e  a f t e r  t h e  Act came i n t o  o p e r a t i o n  and  p roc l a imed  i t s  

r e q u i r e m e n t s .  T h i s  r a i s e s  t h e  f u r t h e r  q u e s t i o n ,  namely,  was Byron1$ 

s u b s e q u e n t  m a r r i a g e  i n  New J e r s e y  on t h e  3 r d  October  1 9 0 3  a s u b s e q u e n t  

m a r r i a g e  e n t e r e d  i n t o  p u r s u a n t  t o  t h e  r e q u i r e m e n t s  o f  t h e  P e n n ~ y l v a n i a ' f ~ c t  
/of 1953? vJhat a r e  t h e  r e q u i r e m e n t s  of t h i s  Act? Do t h e y  
t o u c h  on q u e s t i o n s  of  d o m i c i l e ,  form, r e s i d e n c e  o r  a n y  o f  t h e  m u l t i t u d e  

of  o t h e r  f a c t o r s  t h a t  may a r i s e  i n  t h e  l e x  l o c i  c e l e b r a t i o n i s ?  It i s  

n o t  w i t h o u t  some s i g n i f i c a n c e  t h a t  t h e  one e a s e  ( a l t h o u g h  h e  s a y s  t t c a s e s i f )  

c i t e d  i n  M r .  G i n b u r g ' s  a f f i d a v i t  was d e c i d e d  i n  1962. 

It i s  c l e a r  t h a t  a Cour t  i n  Jamaica i s  n o t  e n t i t l e d  t o  conduc t  

i t s  own i n v e s t i g a t i o n s  i n t o  f o r e i g n  law where i t  h a s  t h e  b e n e f i t  of  

e x p e r t  ev idence .  Where, however,  an  e x p e r t  w i t n e s s  r e f e r s  t o  a f o r e i g n  

s t a t u t e  o r  d e c i s i o n ,  i t  is  e q u a l l y  c l e a r  t h a t  t h e  C o u r t i s  e n t i t l e d  t o  

l o o k  a t  s u c h  s t a t u t e  o r  d e c i s i o n  a s  p a r t  o f  t h e  e v i d e n c e  o f  khat w i t n e s s .  

See  Conchav M u r i e t t a  (1889)  40 Ch D. 543. It  i s  a l s o  t r u e  t h a t  i f  a n  

e x p e r t ' s  e v i d e n c e  a s  t o  e f f e c t  f a  f o r e i g n  s t a t u t e  o r  d e c i s i o n  i s  f / u n c o n t r a d i c t e d , . .  .. .. 
,/ Ty [- 



u n c o n t r a d i c t e d ,  t h e  Cour t ,  a s  a  g e n e r a l  r u l e ,  i s  n o r m a l l y  bound t o  a c c e p t  

h i s  ev idence .  There  i s ,  however,  a c l e a r  l i n e  of  a u t h o r i t y  u h i c h  shov~s  

t h a t  t h e r e  i s  no i n f l e x i b i l i t y  about  t h i s  r u l e ,  and where,  f o r  example,  

t h e  u n c o n t r a d i c t e d  ev idence  i s  e x t r a v a g a n t  o r  o b s c u r e ,  t l l c  Cour t  may 

r e j e c t  i t  and examine t h e  f o r e i g n  s t a t u t e  o r  d e c i s i o n  t o  form i t s  own 

c o n c l u s i o n  a s  t o  i t s  e f f e c t ,  See  Burger  v. New York L i f e  Assurance  Co, 

(1926)  96 L.J. K.B. 930. To d e s c r i b e  M r .  G i n b u r g ' s  a f f i d a v i t  a s  o b s c u r e  

would, i n  my view, be t h e  k i n d e s t  o b s e r v a t i o n  t h a t  a  Cour t  cou ld  make of 

it .  

I now pose  t h i s  q u e s t i o n :  Assuming t h a t  a  f o r e i g n  Cour t  h a s  
t i o n a l  

j u r i s d i c t i o n  i n  t h e  i n t e r n s /  s e n s e  w i l l  a judgment i n  rem of  t h a t  Cour t  

be r e c o g n i z e d  i n  Jamaica  i f  i t  l a c k e d  competence i n  t h e  i n t e r n a l  s e n s e ?  

It i s  c l e a r  t h a t  i n  t h e  c a s e  of a  f o r e i g n  judgment a f f e c t i n g  s t a t u s  - a s  

i s  t h e  c a s e  h e r e  - a n  E n g l i ~ h  Cour t  may i t s e l f  r a i s e  and i n v e s b i g a t e  t h e  

m a t t c r  o f  competence of  t h e  f o r e i g n  Cour t .  See  Papdopoulos v. Papadopou- 

10s (1930)  p. 55. I n  C a s t r i q u e  v. I m r i e  L.R. 4  H.L, 414 p a r t  o f  t h e  

h e a d n o t e  ( a t  p. 456 o f  M o r r i s '  Cases  on P r i v a t e  I n t e r n a t i o n a l  Law 3 r d  Ed.) 

o f  which r e a d s :  - 
s iA f o r e i g n  Cour t  h a s  j u r i s d i c t i o n  t o  pronounce a  

judgment i n  rem a g a i n s t  a c h a t t e l  i f  t h e  c h a t t e l  
was i n  t h e  t e r r i t o r y  o f  t h e  f o r e i g n  s t a t e  a t  t h e  
t ime o f  t h e  act ion.If  

Lord Chelmsford s a i d  - 
"To sum up my o p i n i o n  i n  t h e  words of M r .  J u s t i c e  

Blackburn ,  and t h e  o t h e r  l e a r n e d  J u d g e s  who 
concur red  w i t h  him, ' I  t h i n k  t h e  e n q u i r y  is ,  f i r s t  
whether  t h e  s u b j e c t  m a t t e r  was s o  s i t u a t e d  a s  t o  
be w i t h i n  t h e  l a w f u l  c o n t r o l  of t h e  S t a t e  unde r  t h e  
a u t h o r i t y  o f  which t h e  Cour t  sits; and ,  s e c o n d l y ,  
whether  t h e  s o v e r e i ~ n  a u t h o r i t y  o f  t h a t  s t a t e  h a s  
c o n f e r r e d  on t h e  Cour t  j u r i s d i c t i o n  t o  d e c i d e  a s  
t o  t h e  d i s p o s i t i o n  o f  t h e  t h i n g ,  and t h e  Cour t  h a s  
a c t e d  w i t h i n  i t s  j u r i s d i c t i o n ,  If t h e s e  c o n d i t i o n s  
a r e  f u l f i l l e d ,  t h e  p d j u d i c a t i o n  i s  c o n c l u s i v e  a g a i n s t  
a l l  t h e  wor ld ' I s ,  

T h a t  s t a t u s  i s  a r e s  i s  made a b u n d a n t l y  c l e a r  by Lord Dunedin i n  S a l v e s e n  

v. A d m i n i s t r a t o r  o f  A u s t r i a n  P r o p e r t y  (1927) A.C. 641 where i n  d e a l i n g  I 

w i t h  t h e  s t a t u s  of  m a r r i a g e  he  s a y s  - I 

' INei ther  m a r r i a g e  n o r  t h e  s t a t u s  of m a r r i a g e  i s ,  
i n  t h e  s t r i c t  s e n s e  of t h e  word, a  r e s ,  a s  t h a t  
word i s  used  when we speak  o f  a judgment i n  rcm. 
A r e s  i s  a  t a n g i b l e  t h i n g  w i t h i n  t h e  B u r i s d i c t i o n  
of  t h e  Cour t ,  s u c h  a s  a  s h i p  o r  o t h e r  c h a t t e l .  



m e t a p h y s i c a l  i d e a ,  which i s  what t h e  s t a t u s  of  
m a r r i a g e  i s ,  i s  n o t  s t r i c t l y  a  r e s ,  bu t  i t ,  t o  
borrow a p h r a s e ,  s a v o u r s  of a  r e s ,  and h a s  a l l  
a l o n g  been t r e a t e d  a s  such.s '  

The same p r i n c i p l e  would a p p l y  t o  t h e  s t a t u s  o f  l e g i t i m a c y  o r  i l l e g i t i m a c y ,  1 
! 
I I n  Pemberton v. Hughes (1899) 1 Ch. 781,  L i n d l e y  M.R. s a i d  - 
I 

! 'English C o u r t s  l o o k  t o  t h e  f i n a l i t y  o f  t h e  judgment 
and t h e  j u r i s d i c t i o n  o f  t h e  Cour t ,  i n  t h i s  s e n s e  
and t o  t h i s  e x t e n t  - namely,  i t s  competence t o  e n t e r -  
t a i n  t h e  s o r t  ,of c a s e  which i t  d i d  d e a l  w i t h ,  and 
i t s  competence t o  r e q u i r e  t h e  d e f e n d a n t  t o  a p p e a r  
b e f o r e  i t .  I f  t h e  Court  h a s  j u r i s d i c t i o n  i n  t h i s  
s e n s e  and t o  t h i s  e x t e n t ,  t h e  C o u r t s  o f  t h i s  c o u n t r y  
n e v e r  e n q u i r e  whether  t h e  j u r i s d i c t i o n  h a s  been 
p r o p e r l y  o r  i m p r o p e r l y  e x e r c i s e d . .  . 

Pember ton l s  c a s e  i n v o l v e d  a f o r e i g n  d e c r e e  of  d i v o r c e  which i s  a n a l o g o u s  ~ 
I 

t o  a judgment i n  rem a s  a f f e c t i n g  s t a t u s .  It i s  c l e a r  t h a t  b o t h  Lord I 

Chelmsford and L i n d l e y  M.R. r ega rded  t h e  i n t e r n a l  competence o f  t h e  1 
f o r e i g n  c o u r t  a s  m a t e r i a l ,  and a s  a  f a c t  t o  b e  e s t a b l i s h e d  by  e v i d e n c e ,  I 
and t h i s  a c c o r d s  w i t h  o t h e r  a u t h o r i t i e s .  1 

iVhat a s s i s t a n c e  can I d e r i v e  from M r .  Ginburg  on t h e  q u e s t i o n  

whe the r  t h e  Pennsy lvan ia  Court  was competent i n  t h e  above s e n s e  t o  pronounce I 
a d e c r e e  v a l i d a t i n g  a  l ~ s u b s e q u e n t ~ ~  bigamous m a r r i a g e  which i n  t h e  t e r ~ n s  1 

of  t h e  Act o f  1953, on which t h e  d e c r e e  p u r p o r t s  t o  b e  founded,  i s  r e q u i r e d  

t o  be e n t e r e d  i n t o  i n  pu r suance  o f  t h e  r e q u i r e m e n t s  o f  t l u t  A c t ,  when thcL 

subsequen t  bigamous m a r r i a g e  t o o k  p l a c e  some f i f t y  y e a r s  p r i o r  t o  t h e  

p a s s i n g  of  t h a t  Act,  and i n  a n o t h e r  j u r i s d i c t i o n ,  and ,  what i s  d e c i d e d l y  

i m p o r t a n t ,  when t h e  d e c r e e  i s  made some twe lve  y e a r s  a f t e r  t h e  d e a t h  of 

t h e  husband? The answer i s  p r e c i s e l y  none. M r .  G insburg  may w e l l  be  an 

e x p e r t  on t h e  l a w s  of Pennsy lvan ia  b u t  I r e g r e t  t h a t  h i s  supreme vagueness  

and s i l e n c e  on t h i s  a s p e c t  of t h e  c a s e  h a s  n o t  been t o  t h e  a d v a n t a g e  of 

e i t h e r  Oscard o r  L o u i s e ,  a s  I am n o t  a t  a l l  s a t i s f i e d  a s  t o  t h e  conpe tence  

o f  t h e  Pennsy lvan ia  Court  t o  make t h e  d e c r e e  t h a t  i t  d i d  make i n  196L1 

There  i s  e x h i b i t e d  t o  t h e  a f f i d a v i t  of  Gladys  Rona McCarthy, one I 
of  t h c  P l a i n t i f f s  h e r e i n ,  sworn t o  on t h e  5 t h  F e b r u a r y ,  1966 ,  a l e t t e r  i 

I 

d a t e d  A p r i l  3 o t h ,  1925  and w r i t t e n  by Oscard t o  t h e  deceased .  An exarni- 1 
n a t i o n  of  t h i s  l e t t e r ,  among o t h e r  t h i n g s ,  compels me t o  q u e s t i o n  whe-tilcr, 

assuming Byron t o  have been a l i v e  when h i s  l 'seconds'  w i f e  f i l e d  h e r  

p e t i t i o n ,  h e  (Byron) would have  s a t  by i n  s i l e n c e  and a l l o , ~ i e d  t h e  subsc -  

/A;1 
quen t  m a r r i a g e  t o  be d e c l a r e d  v a l i d  w i t h  t h e  r e s u l t i n g  change i n  a s t a t u s  

/of  h i s . .  . .. . . . 
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of h i s  i l l e g i t i m a t e  son. Tak ing  t h i s  view o f  t h e  e x p e r t  e v i d e n c e ,  a s  

I f e e l  c o n s t r a i n e d  t o  t a k e ,  i t  f o l l o w s  t h a t  I must h o l d  t + a t  I cannot  

r e c o g n i z e  t h e  D e c l a r a t o r y  Order  o f  t b e  Cour t  of Common P l e a s .  It 

f o l l o w s  f u r t h e r  t h a t  Oscard and Lou i se  canno t  be h e l d  t o  q u a l i f y  t o  s h a r c  

i n  t h e  d e c e a s e d ' s  e s t a t e .  

The re  a r e  s e v e r a l  o t h e r  a s p e c t s  o f  W r .  G i n b u r g ' s  a f f i d a v i t  and 0.r 

t h e  Order  i t s e l f  t h a t  a r e  q u i t e  u n s a t i s f a c t o r y  b u t  I do n o t  pu r sue  them. 

I f ,  however,  my c o n c l u s i o n  i s  wrong I deem i t  adv i sab le  t o  go 

on t o  c o n s i d e r  t h e  problem i n  t h e  l i g h t  of  t h e  submiss ions  made and t h e  

a rguments  advanced. 

The t r u t h  i s  t h a t  i t  i s  n o t  S e c t i o n  1 7  t h a t  i s  r e t r o s p e c t i v e .  

It i s  t h e  Order of t h e  Cour t  o f  Common P l e a s  t h a t  would appea r  t o  have  

some r e t r o a c t i v e  e f f e c t  b u t  i n  t h e  c o n t e x t  o f  t h e  main i s s u e  o f  .the chse  

b e f o r e  me t h e  q u e s t i o n  a r i s e s  - t o  what p o i n t  of t ime  d o e s  t h i s  r e t r o a c . -  

t i v e  e f f e c t  ex tend  i n  t e rms  o f  t h e  l e g i t i m a t i o n  of Oscard 2nd L o u i s e ?  

Does i t ,  f o r  example, ex tend  i n  t h e  c a s e  o f  Oscard t o  t h e  d a t e  of h i s  

b i r t h  when t h e  ' l subsequent  m a r r i a g e M  is  h e l d  t o  be v a l i d  o n l y  from t h e  

2nd October  19053 The Order i t s e l f  i s  s i l e n t .  I f  M r .  G i n b u r g t s  a f f i d - , -  

v i t  i s  examined c l o s e l y  i t  becomes a r g u a b l e  from t h e  w0rd.s i s a r e  a s  a 

r e s u l t  t h e r e o f  l e g i t i m a t e d "  t h a t  t h e  l e g i t i m a t i o n  t a k e s  e f f e c t  f rom t h e  

d q t e  of t h e  Order .  I t  is  a l s o  a r g u a b l e  t h a t  s i n c e  t h e  subsequen t  m a r r i a g e  

i s  d e c l a r e d  t o  be v a l i d  from t h e  2nd October  1905 t h a t  l e g i t i m a t i o n  t a k e s  

e f f e c t  from t h a t  d a t e  i n  t h e  c a s e  of Oscard and from t h e  2 9 t h  September 

1907 i n  t h e  c a s e  o f  Louise .  It i s  a  most r emarkab le  s t a t e  o f  t h i s  c a s e  

t h a t  t h e  e x p e r t  ev idence  s h o u l d  be s o  s t r a n g e l y  s i l e n t  on t h e s e  r e l a t i v e l y  

i m p o r t a n t  m a t t e r s .  The r e s u l t  i s  t o  bec loud  c e r t a i n  v i t a l  i s s u e s  t h a t  

I am c a l l e d  upon t o  r e s n l v e .  

Assuming, however,  and c o n t r a r y  t o  t h e  c o n c l u s i o n  at which I 

have  a r r i v e d ,  t h e  p roof  of t h i s  competence of  t h e  f o r e i g n  Cour t  t o  Y O . - '  

t h e  Decree ,  and assuming f u r t h e r ,  t h a t  M r .  Ginsburg  means t h a t  t h e  e f f e c . ,  
I 

of t h i s  Decree i s  t o  l e g i t i m a t e  Oscard and Lou i se  a t  any r a t e  from t h e  ~ 
2nd October  1905  and t h e  29 th  September 1907 r e s p e c t i v e l y ,  thc v i t a l  

q u e s t i o n  now posed is: PIust t h i s  Cour t  r e c o g n i z e  t h i s  l e g i t i m a t i o n  s o  a, 

t o  q u a l i f y  Oscard and Lou i se  t o  s h a r e  i n  t h e  d e c e a s e d ' s  e s t , ? ~ t e ?  



M r .  Henr iques  con tends  th:it t h e r e  ::re t h r e e  viays i n  which a 

per son  may be  l e g i t i m a t e d ,  namely, by subsequent  m a r r i a g e ,  by r e c o g n i t i o n ,  

and by a d o p t i o n *  He c o n t e n d s  f u r t h e r  t h a t  t h e  problem a r i s i n g  on t h e  

f a c t s  of  t h i s  c a s e  b r i n g s  i t  w i t h i n  t h e  second,  and n o t  t h e  f i r s t  o r  

t h i r d  means of l e g i t i m a t i o n .  I a g r e e  e n t i r e l y  w i t h  M r .  H e n r i q u e s  t h a t  

t h e r e  i s  no q u e s t i o n  h e r e  of  l e g i t i m a t i o n  by subsequen t  marr iage .  

Whether o r  n o t  t h e r e  i s ,  i n  t h e  f i e l d  o f  P r i v a t e  I n t e r n a t i o n a l  Law, a 

p l a c e  f o r  a  means of l e g i t i m a t i o n  by a d o p t i o n  a s  P r o f e s s o r  C h e s h i r e  a r g u e s ,  

I do n o t  r e g a r d  a s  h a v i n g  any r e l e v a n c e  h e r e  a l t h o u g h  I have  my own 

r e s e r v a t i o n s .  'What i s  indeed  o f  paramount impor t ance  i s  whether  t h i s  i s  

a cnse  of l e g i t i m a t i o n  by r e c o g n i t i o n  t a l l .  I c o n f e s s  t o  v e r y  g r z v c  

d i f f i c u l t y  i n  appr t lc i .a t ing  t h a t  t h e  problem h e r e  i s  one o f  l e g i t i m a t i o n  

by r e c o g n i t i o n .  I do n o t  propose  t o  c a t a l o g u e  t h e  s e v e r a l  re i l sons  

which compel me t o  t h e  view t h ? t  t h e  q u e s t i o n  i n  t h i s  c a s e  i s  a s i m p l e  

q u e s t i o n  o f  l e g i t i m a t i o n  by Decree and no more, e x c e p t  t o  o b s e r v e  t h z t  the 

o n l y  form o f  l e g i t i m a t i o n  by r e c o g n i t i o n  d i s c u s s e d  i n  t h e  s e v e r a l  t e x t -  

books on P r i v a t e  I n t e r n a t i o n a l  Law under  t h i s  head i s  l e g i t i m a t i o n  by 

p a r e n t a l  r e c o g n i t i o n .  Indeed ,  I n  Re Luck ' s  S e t t l e m e n t  T r u s t s  (1940)  

Ch. 864 is  t h e  o n l y  r e p o r t e d  E n g l i s h  c a s e  on which t h e  Cour t  h a s  had t o  

c o n s i d e r  t h e  e f f e c t  o f  l e g i t i m a t i o n  o t h e r w i s e  t h , m  by subsequcn t  nx.-lrr:ii.gc. 

Re Luck, i n  s p i t e  of M r .  Henr iques '  s u b m i s s i o n s  a s  t o  t h e  confused  t h i h k -  

i n g  of Green M.R. and Luxemore L.J . ,  was c l e a r l y  a  cnse  of l e g i t i m a t i o n  l l y  
p a r e n t a l  r e c o g n i t i o n  n o t w i t h s t a n d i n g  t h e  u s e  of  t h e  word 

/edopt ion .  I n  f a c t ,  i n  h i s  a r t i c l e  a t  57 L.Q.R. 119,  Mann d e m o n s t r a t e s  - 
q u i t e  c l e c r l y  t h a t  t h e  C a l i f o r n i a n  p r o c e s s  was n o t  a d o p t i o n  b u t  l e g i t i -  

ma t ion  by r e c o g n i t i o n .  Chesh i r e  a d d s  t h i s  f o o t n o t e  on p. 518 of h i s  3rd 

e d i t i o n  : 

"The unwary might assume from t h e  judgments  i n  
t h e  Cour t  o f  Appeal t h a t  i t  was e q u i v a l e n t  t o  
a d o p t i o n  i n  t h e  E n g l i s h  sense . ' !  

With r e s p e c t ,  M r .  EIenriques, though c i t i n g  Mann, chose  t o  i g n o r e  C h e s h i r - P s  

a d v i c e .  

Tak ing  t h i s  view, I p a s s  on t o  c o n s i d e r  what sys t em o f  law must 

d e t e r m i n e  whether  l e g i t i m a t i o n  by t h e  Decree o f  a f o r e i g n  Cour t  i s  

e f f e c t i v e  o r  n o t .  I have been u n a b l e  t o  f i n d  any  r e p o r t e d  c a s e  i n  vvhicl- 

t h i s  problem h a s  a r i s e n .  

/I pause  here. . . . . . .  



I pause  h e r e  t o  make t h r e e  o b s e r v a t i o n s ,  nor11ely:- 

(i) Tha t  t h e r e  i s  n o t  t h e  s l i g h t e s t  s u g g e s t i o n  i n  t h e  z f f i d a v i t  

of  M r .  Ginsburg  t h a t  t h e  l e g i t i m a t i o n  of Oscard and Lou i se  mas 

e f f e c t s d  by S e c t i o n  1 7  o f  t h e  Act of 1953. What he a p p e a r s  t o  soy 

i s  t h a t  t h e  l e g i t i m a t i o n  r e s u l t e d  from t h e  Decree  of  t h e  Cour t  of 

Common P l e a s .  For  t h i s  r e a s o n  I can extrc:ict no r e s l  nss:j .stance from 

t h e  d i s s e n t i n g  judgment of S c o t t  L . J .  i n  Re L u c k ' s  S e t t l e m e n t  - 
s o  s t r o n g l y  urged  by M r .  Henr iques .  The problem w i t h  which S c o t t ,  

L .J .  and h i s  b r o t h e r s  were concerned  was a  f o r e i g n  s t . : ~ . t u t c ,  a s  

d i s t i n c t  from t h e  Decree of a f o r e i g n  Cour t ,  which s p e c i f i c a l l y  ope ra -  

t e d  t o  l e g i t i m a t e  from b i r t h  a c h i l d  whose f a t h e r  had s i g n e d  z 

d e c l a r a t i o n  by which he  p u b l i c l y  acknowledged t h e  c h i l d  a s  h i s  <>nd h 2 d  

adop ted  him a s  h i s  l e g i t i m a t e  son. 
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( i i )  Tha t  o u r  L e g i t i m a t i o n  Larl Cap.-/makes no p r o v i s i a n  v ~ h n t e v e r  

f o r  t h e  c o n f l i c t  o f  l aws .  I t  mere ly  d e c l a r e s ,  w i t h o u t  r e f e r e n c e  t o  1 

any  q u e s t i o n  o f  d o m i c i l e  t h a t  l e g i t i m a t i o n  i s  t o  f o l l o w  i n  c e r t a i n  

c i r c u m s t a n c e s .  It d i f f e r s  f u n d a m e n t a l l y ,  t h e r e f o r e ,  from t h e  E n g l i r l l  

Leg i t imacy  ~ c t  o f  1926. 

( i i i )  Tha t  t h e  l e g i t i m a t i o n  c la imed i n  t h i s  c a s e  more c l o s e l y  approx i - -  

ma tes  t h e  l e g i t i m a t i o  p e r  r e s a r i p t u m  p r i n c i p i s  o f  Roman Law t h a n  any 

o t h e r  method o f  l e g i t i m a t i o n  r e c o g n i z e d  by o u r  Law. 

viith t h e s e  o b s e r v a t i o n s  i n  mind I now r e f e r  t o  thL:t p a r t  c f  

t h e  m a j o r i t y  judgrnent o f  Greene II1.R. and Luxemore L . J .  i n  Re Luck ( s u p r - )  I 
I 

a t  pp. 883-884:- 

s t l~ ie  may conclude  t h i s  p o r t  o f  our judgment by ; ! . reference 
t o  t h e  v iews  of  t h e  l a t e  P r o f e s s o r  Dicey. I n  t h e  3 r d  
e d i t i o n  of h i s  C o n f l i c t  of Laws - t h e  l a s t  i n  which h i s  
name a p p e a r s  a s  an e d i t o r  - t h e  f o l l o w i n g  passage  a p p e a r s  
( a t  p. 532)  : ' dhat i s  t h e  e f f e c t ,  a c c o r d i n g  t o  E n g l i s h  
Law,of a per son  b e i n g  made l e g i t i m a t e  by t h e  a u t h o r i t y  
of J f o r e i g n  s o v e r e i g n ?  Suppose t h a t  a pe r son  born i l l e -  
g i t i m a t e  i s  l e g i t i m a t e d  by  a  d e c r e e  of t h e  King of I t , 2 ly ,  
o r  under  an Act o f  an American S t a t e ,  w i l l  such  a  pe r son  
be h e l d  l e g i t i m a t e  h e r e ?  There  i s  no E n g l i s h  a u t h o r i t y  
on t h e  s u b j e c t .  The most p robab le  answer i s  ( i t  i s  
conce ived)  t h a t  t h e  e f f e c t  of  such  a  d e c r e e  would, l i k e  
t h e  e f f e c t  of a subsequen t  mnr r i age  o f  t h c  p a r c n t s ,  
depend on t h e  d o m i c i l  o f  such  p e r s o n ' s  f a t h e r  a t  t h e  t i m e  
o f  h i s  b i r t h  and a t  t h e  t ime  when t h e  d e c r e e  was i s s u e d .  
Suppose,  t h a t  i s  t o  s a y ,  t h a t  t h e  c h i l d ' s  f q t h e r  were 
domic i l ed  i n  I t a l y  a t  t h e  t ime  o f  t h e  c h i l d ' s  b i r t h  and a t  
t h e  d a t e  o f  t h e  d e c r c e ,  t h e n  t h e  d e c r e e  would h, ve t h e  
e f f e c t  o f  inaking t h e  c h i l d  l e g i t i m a t e  i n  England. If, 
on t h e  o t h e r  hand,  t h e  f a t h e r  were domic i l ed  i n  Engl?nd,  



! : e i t h e r  a t  t h e  t i m e  of t h e  b i r t h  o r  a t  t h e  d a t e  of  t h e  
d e c r e e ,  t h e  c h i l d  would a p p a r e n t l y  n o t  be l e g i t i m a t e d  
i n  England t h e r e b y ' .  The v i m  which h e  f a v o u r s  i s  t h e  
same a s  o u r  own. I n  t h e  5 t h  e d i t i o n  o f  t h e  s.:.,me work 
t h e  l e a r n e d  e d i t o r ,  P r o f e s s o r  B e r r i e d a l e  K e i t h ,  h a s  
a l t e r e d  t h i s  p a s s a g e ,  The q u e s t i c n  which he  f o r m u l a t e s  
( a t  p. 5 7 0 )  is: fSup-pose t h a t  3 p e r s o n  bo rn  i l l e g i t i m a t e  
i s  l e g i t i m a t e d  by  n d e c r e e  of  t h e  Government o f  I t a l y ,  
o r  unde r  an  Act o f  an  American S t a t e ,  t h r o u g h  d e c l e r a -  
t i o n  made by  a  p a r e n t  o r  o t h e r w i s e ,  w i l l  s uch  2 p e r s o n  
b e  h e l d  l e g i t i m a t e  h e r e ? '  He s ~ ~ y s  t h a t  ' v e r y  p o s s i b l y  
t h e  answer  i s  s i m p l y  " n e g a t i v e s 1  and h e  t h e n  g o e s  on t o  
d e s c r i b e  P r o f e s s o r  D i c e y ' s  answer  a s  a Iqposs ib l e i i  one ,  
a d d i n g  t h a t  " i n  view o f  t h e  a d o p t i o n  by t h e  L e g i t i m a c y  
Act ,  1926 ,  s.i., o f  t h e  t i m e  o f  m a r r i a g e  a s  t h e  d e c i s i v e  
mo:nent, i t  may be t h a t  t h e  t ime  o f  r ec ,ogmi t ion  wov-lcl 
a l o n e  be  deemed o f  i m p o r t a n c e  and t h e  d ~ o n z i c i l o f  t h e  
f z t l i e r  a t  t h e  t ime  be deemed d e c i s i v e . ' .  . ,, Vie p - e f i r  t h e  
v i e v ~  o f  P r o f e s s o r  D icey  and we canno t  s e e , ' t h a t  t h e  t e r in s  

. . 
o f  t h e  L e g i t i m a c y  Act can  a f f e c t  t h e  matter;'. ' 

It i s  i m p o r t a n t  t o  r e c o g n i z e  t h a t  t h e  L e g i t i m a c y  A c t ,  1926 d o e s  ,.lake 

p r o v i s i o n  f o r  t h e  c o n f l i c t  o f  l a w s  and t o  t h a t  e x t e n t  rnay nppez r  .to :Lend 

some c o l o u r  t o  t h e  r e s e r v a t i o n  o f  P r o f e s s o r  K e i t h ,  and p e r h a p s  t o  P r o f e s -  

s o r  C h e s h i r e ' s  o b s e r v a t i o n  t h a t  t o  p r o l o n g  t h e  l i f e  of  t h e  common Law 

r u l e  b a s e d  upon t h e  c h i l d ' s  c a p a c i t y  a t  b i r t h  i s  a r e t r o g r a d e  s t c p .  

It i s  e q u a l l y  i m p o r t a n t  t o  a p p r e c i a t e  t h a t  d n g l i s h  P r i v a t e  

I n t e r n a t i o n a l  Law h a s  evo lved  somewhat f i x e d  r u l e s  r e l a t i n g  t o  l z g i t l m a -  

t i o n  by s u b s e q u e n t  m a r r i a g e  i f  o n l y  b e c a u s e  t h a t  method of l e g i t i m a t i o n  

h a s  f o r  a v e r y  l o n g  t i m e  been f a i r l y  w e l l  known t h r o u g h o u t  t h e  wor ld .  

The same canno t  be  s a i d  of  legitimation by r e c o g n i t i o n  which i s  much l e s s  

known and i n d e e d  p r a c t i s e d  i n  r e l a t i v e l y  few c o u n t r i e s .  I tb . i nk  i t  i s  

a c c u r a t e  t o  s a y  t h a t  t h e  E n g l i s h  C o u r t s  have  n e v e r  had t o  c o n s i d e r  t h ?  

methcd o f  l e g i t i m a t i o n  c l a imed  i n  t h i s  c a s e  and t h i s  would n a t u r a l l y  

a c c o u n t  f o r  t h e  a b s e n c e  o f  any  j u d i c i a l  pronouncement  t h e r e o n .  I - t  i.s f c r  

t h i s  r e a s o n  t h a t  Re Luck i s  n o t  i n  my view any  a u t h o r i t y ,  b i n d i n g  o r  

o t h e r w i s e ,  f o r  t h e  s e v e r a l  p r o p o s i t i o n s  a rgued  i n  t h i s  c a s e .  . A s  a l renc ly  

o b s e r v e d ,  Re Luck d e a l t  w i t h  t h e  o p e r a t i o n  o f  a  s e c t i o n  o f  t h e  C a l i f o r n i a n  

C i v i l  Code which by i t s  t e r m s  d e a l t  s p e c i f i c a l l y  w i t h  t h e  l e g i t i m a t i o n  of 

a  c h i l d  by p u b l i c  acknowledgement o f  i t s  f . ! ther .  T h e r e  i s  n o t  t h e  

r e m o t e s t  r e semblance  between t h i s  c a s e  and L u c k ' s  c a s e .  The s e c t i o n  o f  

t h e  P e n n s y l v a n i a  !!ct o f  1953 on which t h e  Dec ree  of t h e  C o u r t  o f  Common 

P l e a s  p u r p o r t s  t o  be  founded i s  s i l e n t  on a n y  q u e s t i o n  of  l e g i t i m a t i o n .  

It i s  t h e  Dec ree  i t s e l f  t h a t  p u r p o r t s  t o  b r i n g  a b o u t  1egftinl; : t t ion a f t e r  



t h e  d e a t h  o f  t h e  husband. I n  L u c k ' s  c a s e  t h e  l e g i t i m a t i n g  a c t  vms t h e  

v o l u n t a r y  a c t  o f  t h e  c h i l d ' s  f a t h e r .  These  and  number cf  o t h e r  

d i f f e r e n c e s  r e n d e r  t h e  two c a s e s  p o l e s  a p a r t .  The q u e s t i o n  whet l l?r  t h e  

m a j o r i t y  j u d g e s  i n  Luck ' s  c a s e  were j u s t i f i e d  i n  e x t e n d i n g  .t;bc princi;;~:l..c::; 

evo lved  by P r i v a t e  I n t e r n a t i o n a l  Law t o  t h e  c a s e  c.f 1egi t i i ; ls t ; iol l  by 

p a r e n t a l  r e c o z n i t i o n  i s ,  t h e r e f o r e ,  i n  my v iew,  o n l y  o f  academic  i n t e r e s t .  

I n  answer  t o  M r .  H e n r i q u e s ,  I would s a y  t h a t  i t  i s  t r u e  t h s t  much cf whzt 

h a s  been  w r i t t e n  and s a i d  by way of c r i t i c i s m  o f  t h e  m a j o r i t y  ,judg::;ent 

i n  L u c k t s  c a s e  a p p e a r s  t o  s t e m  from t h e  f a i l u r e  t o  a p p r e c i c t e  t h a t  .the 

judgment i s  o f  b u t  l i m i t e d  a p p l i c a t i o ' n .  3 .  - I o b s e r v e  t o o  t h a t  w h a t  

h a s  been  i n  many p l a c e s  d e s c r i b e d  a s  t h e  p o w e r f u l  d i s s e n t i n g  judgment ~2" 

S c o t t  L.J .  h a s  n o t  e scaped  c r i t i c i s m  e i t h e r .  N e v e r t h e l e s s ,  I t h i n k  the 

t r u e  r.-,ti0 of  S c o t t  L . J f s  judgment may b e  summed up a s  follo1?1s:- 

IsLegi t imacy i s  j u s t  a  p a r t i c u l a r  k i n d  of s t a t u s  o f  
which u n i v e r s : ~ l i t y  i s  i t s  b a s i c  c h a r a c t e r i s t i c  i n  
P r i v a t e  I n t e r n a t i o n a l  Law. David L u c k ' s  f a t h e r ,  
t h r o u g h  h i s  s t a t u s  of  a man dorn ic i lcd  i n  C a l i f o r n i n ,  
had f u l l  p e r s o n a l  c a p a c i t y  t o  c o n f e r  on David. 
vdiatever  s t a t u s  o f  l e g i t i n l a c y  i n  Cal . i for i? ia  t h e  
C a l - i f o r n i a  s t a t u t e  i n t e n d e d  s h c u l d  b e  c r c a t c d  f o r  
h i s  s o n ' s  b e n e f i t . "  

T h e r e  i s  o b v i o u s l y ,  g r e a t  f o r c e  i n  t h i s  v iew b u t  a t  l e a s t  i t  p r e d i c a t e s  

t h e  p e r s o n a l  c a p a c i t y  of  t h e  f a t h e r  t o  c o n f e r  on h i s  son  a p a r t i c u l 3 . r  

s t a t u s  which,  i f  t h e  l e a r n e d  Lord J u s t i c e  i s  r i g h t ,  must c a r r y  wi-th i t  

u n i v e r s a l  r e c o g n i t i o n .  

The c r u c i a l  d i f f e r e n c e  i n  t h i s  c a s e  is t h a t  t h e r e  was no  f a t h e r  

l i v i n g  i n  1964 w i t h  t h e  p e r s o n a l  c a p a c i t y  t o  c l o t h e  Oscard  and L o u i s e  w i t h  

t h e  s t a t u s  of  l e g i t i m a c y .  It was l e f t  t o  mo the r  t o  s c t  t h e  c o u r t  i n  

mot ion .  Thc whole body o f  a u t h o r i t y ,  and  more p a r t i c u l a r l y  t!ic opinio:- is  

o f  t h e  s e v e r a l  j u r i s t s  examined by S c o t t  L . J . ,  r e v e a l  no  p r i n c i p l e  of  :>ny 

l e g a l  sy s t em whereby t h e  mother  o f  an  i l l e g i t i m a t e  c h i l d  c a n ,  by  any  

r e c o g n i z e d  method - by s t a t u t e  o r  d e c r e e  o r  o t h e r w i s e  - i n v e o t  t h a t  c h i 1 5  

v:ith t h e  s t a t u s  o f  l e g i t i m a c y .  

F o r g e t t i n g  f o r  a  moment t h e  p r i n c i p l e s  o f  P r i v a t e  I n t e r n n t i c ~ n a l  

Law which a d m i t t e d l y  form p a r t  o f  t h e  common l aw  o f  Eng land ,  and i n d e e d  I 
of  J a n a i c a ,  t h e  l e g i t i m a t i o n  o f  a n  i l l e g i t i m a t e  c h i l d  dLd n o t  f i n d  r e c o g -  1 

i 
n i t i o n  i n  England u n t i l  1926  and i n  Jarn,?ica u n t i l  1909.  T h i s  dem~ns.ti :~,t .c?a I I 

/a v e r y  ....... I 
i 



I 
a  v e r y  fundamenta l  d i f f e r e n c e  between E n g l i s h  law and t h o s e  eya tems I 

1 
i 
I which r e c o g n i z e d  o n l y  one method o f  l e g i t i m a t i o n ,  namely,  by s u b s e q u e n t  1 

m a r r i a g e .  An i l l e g i t i m a t e  c h i l d  remained  s o  u n t i l  d e a t h .  The o n l y  

a d m i t t e d  q u a l i f i c a t i o n  t o  t h i s  s t r i c t  common law r u l e  i n v o l v a d  t h e  

i n t r o d u c t i o n  of t h e  i d e a  o f  l e g i t i m a t i o n  by t h e  s u b s e q u e n t  m a r r i a g e  of 

I 
t h e  p a r e n t s  of an i l l e g i t m a t e  c h i l d  where t h e  l aw  ~ f  t h e  f a t h e r ' s  domoc i l  

a t  t h e  d a t e  of b i r t h  and a t  t h e  d a t e  o f  t h e  s u b s e q u e n t  m a r r i a g e  r e c o g n i z e d  1 - 
such  a method o f  l e g i t i m a t i o n .  It i s  on t h i s  b.2ckgrouncl - t h a t  t h e  

p a s s a g e  ( s u p r a )  c i t e d  from Dicey  must be r e a d .  When L u c k ' s  c c s e  came 

b e f o r e  t h e  Cour t  of Appeal i n  England ,  t h a t  Cour t  was u n d o u b t e d l y  f r e e  I 
t o  found i t s  d e c i s i o n  on much b r o a d e r  g rounds  b u t  i t  s t o o d  s o m e n h ~ t  

s t e a d f a s t l y  w i t h i n  t h e  l i m i t e d  s c o p e  o f  t h e  common l aw and  r e f u s e d  t o  

r e c o g n i z e  t h e  l e g i t i m a t i o n  of  t h e  c h i l d  i n  th3 , t  ca se .  '.:The co~nriisn law l?ae 

n e v e r  been s o  extcl?ded. I have  come t o  t h e  c o n c l u s i o n  t h a t  no p r i n c i y l l c  

o r  c a u s e  h a s  been advanced i n  t h i s  c a s e  t h a t  would e n a b l e  m e  t o  d o  sorne- 1 
t h i n g  which q u i t e  c l e a r l y  would be  c o n t r a r y  t o  t h e  e s t a b l i s h e d  p r i n c i p l e s  

of E n g l i s h  P r i v a t e  I n t e r n a t i o n a l  Law. 

I t h i n k  t h e  t r u e  s o l u t i o n  t o  t h e  problem i s  t o  be found i n  t h e  

p a s s a g e  c i t e d  ( s u p r a )  from Dicey ,  and I am d r i v e n  t o  t h e  view t h a t  i f  t h e  

Decree  of t h e  P e n n s y l v a n i a  Cour t  i s  t o  command r e c o g n i t i o n  h e r e  i t  must 

b e  shown t h a t  t h e  d o m i c i l  of t h e  f a t h e r  o f  b o t h  Oscnrd and L o u i s e  wns 

P e n n s y l v a n i a n ,  b o t h  a t  t h e  t ime  o f  t h e i r  b i r t h  and a t  t h e  t h e  o f  t h e  

Decree.  It i s  a g r e e d  t h a t  Byron had been dead f o r  some tb3iel-vc y e a r s  a t  

t h e  d a t e  of  t h e  d e c r e e ,  s o  t h a t  t h e  q u e s t i o n  of  h i s  d o m i c i l  a t  t h e  d a t e  

of t h e  d e c r e e  canno t  a r i s e .  A s  t o  h i s  d o m i c i l  a t  t h c  d n t c  of  t h e  b i r t h  

of  Oscard and L o u i s e  I have  n o t  t h e  s l i g h t e s t  h e s i t a t i o n  i n  c o n c l u d i n g  

t h a t ,  on t h e  f a c t s  o f  t h i s  c a s e  and i n  a c c o r d a n c e  w i t h  t h e  t e s t s  l a i d  d v w n  

i n  suck; c a s e s  a s  Ramsay v. L i v e r p o o l  Roayl  I n f i r m a r y  (1930) A.C. 588, ,.nd 

YJinnns v. A-G (1904)  A.C. 287, Byron was d o m i c i l e d  i n  Jamnica .  

I now examine t h e  f a c t s  I f i n d  proved  and : ~ d , l i t t e d  r e f c r l - n c e  

t o  t h i s  q u e s t i o n  of  d o m i c i l .  Byron l e f t  Jamaica f o r  Engl3nd on o r  ?bou t  

1 8 9 3  - 1894. A f t e r  whqt a p p e a r s  t o  be  abou t  onc o r  .two y e n r s  i n  t h n t  

c o u n t r y ,  h e  proceeded  t o  t h e  Uniked S t a t e s  o f  America where hc  s t u d i e d  

d e n t i s t r y ,  g r a d u a t i n g  i n  1899. I n  September 1896 h e  rnarri eci :,nuise 

/ / i t h a . .  . ; . z .  



l t h a .  - He went th rough  a  ceremony of  m a r r i a g e  w i t h  Ber tha  Hower 

and a r r i v e d  i n  Jqmaica  i n  o r  a b o u t  1901. It i s  c l e a r  t h : t  he :?lade nc I 

l e a s t  two t r i p s  back t o  Pennsy lvan ia  between l 9 O l  and 1903.  Between 

1904  and 1910 o r  1912,  he made h i s  f i r s t  st.lrt t c  p r a c t i s e  h i s  ~ r o f c : ; s i c ; ~ ~  1 
I 

w i t h  some measure of  permanence i n  Jamaica .  T h i s  i s  p e r h c p s  t h e  most I 
s i g n i f i c a n t  p e r i o d  i.n h i s  l i f e  from t h e  p o i n t  of view of  h i s . ' i n t e n t i o n .  

I t  i s  t h i s  p e r i o d  th :>t  a f f o r d s  any  r e l i a b l e  guidonce  i n  f i n d i n g  t h e  

answer.  The re  i s  n o t  a s i n g l e  f s c t  I can  f i n d  t h a t  d e m o n s t r ~ t c s  any  

i n t e n t i o n  t o  r e g a r d  Jamaica  d u r i n g  t h i s  p e r i o d ,  a s  o t h e r w i s e  t h a n  h i s  

permanent horne. The f a c t  t h a t  he r e t u r n e d  t o  Pennsy lvan ia  i n  1910 o r  

1912  d o e s  n o t ,  i n  my view, a f f e c t  t h i s  i s s u e .  Indeed  I an f a r  fro111 

a c c e p t i n g  t h a t  lie d i d  i n  f a c t  a c q u i r e  a  d o m i c i l  i n  Pe . : )nsylvnnia  a f t e r  

h i s  u l t i m a t e  r e t u r n  t o  t h a t  c o u n t r y .  I w i l l  concede t h . t  he  rncy hnvc 

done ,  b u t  no more. H i s  e a r l y  y e a r s  ab road  s t u d y i n g  d e n t i s t r y ,  cannot  be 

r e g a r d e d  i n  any  o t h e r  l i g h t  t h a n  thr t t  he was t h e n  s e e k i n g  t o  a c h i e v e  n 

v e r y  l > a r t i c u l a r  r e s u l t .  Having a c h i e v e d  i t ,  h e  made PC! ei  f o r t  t o  proci;:;-s 

i n t e n t i o n  t o  make h i s  permanent home i n  P e n n s y l v n r ~ i a .  A,s  Lord Macmillan 

s a i d  i n  Ramsay1s c a s e  ( s u p r a )  - "The r e s i d e n c e  must s a t i - s f y  a q u a l i t a t i v e  

a s  w e l l  a s  a q u a n t i t a t i v e  list.I1 And T u r n e r  L .J .  i n  Jopp  v. Wood (1865)  

h i s  p r o f e s s i o n  abroad .  It i s  suggzs t ed  t h a t  he h e l d  c e r t a i n  j o b s ,  a s s i s t 4  

4 De G . J .  & S. 616,  obse rved : -  

i n g  r e g i s t e r e d  d e n t i s t s .  He may w e l l  have done b u t  what consequences  

f o l l o w  from t h i s ?  C e r t $ a i n l y ,  none t h a t  n e c e s s a r i l y  r e f l e c t  any  p o s i t i v e  

''The mere f a c t  of a man r e s i d i n g  i n  a p l a c e  
d i f f e r e n t  from t h a t  i n  which he  h a s  been b e f o r e  
d o m i c i l e d ,  even though h i s  r e s i d e n c e  t h e r e  m2y 
be  l o n g  and c o n t i n u o u s ,  d o e s  n o t  of n e c e s s i t y  
show t h a t  he  h a s  e l e c t e d  t h a t  p l a c e  a s  h i s  p e r -  
manent and a b i d i n g  home. H e  may have  r e s i d e d  
t h e r e  f o r  some s p e c i a l  purpose . t1  

I 

I f i n d  no  m e r i t ,  on t h e  a rgument ,  t h a t  B y r o n ' s  Jamaican  d o m i c i l  of  o r i g i n  

had been d i s p l a c e d  by 1905. 

I n  my view, t h e  f a c t s  t h a t  h e  r e t u r n e d  t o  Jama ica  w i t h  h i s  

bigamous w i f e ,  had two c h i l d r e n  h e r e ,  sough t  t o  e s t a b l i s h  2nd p r , ~ c t i s e  

h i s  p r o f e s s i o n  h e r e ,  made no a t t e m p t  t o  q u a l i f y  h i m s e l f  t o  : l l r n c t i s e  -in 

P e n n s y l v a n i a ,  d i d  n o t  r e a l i z e  h i s  a s s e t s  i n  Jamaica  u n t i l  h i s  f i n a l  



d e p a r t u r e  f r om t h i s  c o u n t r y  c a n n o t ,  i n  m y  v i ew ,  b e  h e l d  t o  l e  , d  tc a n y  

o t h e r  c o n c l u s i o n  t h a n  t h a t  up  t o  1910 o r  1 9 1 2  h i s  d o m i c i l  o f  o r i g i n  

r ema ined  unchanged .  The  p e c u l i a r l y  h e a v y  o n u s  o f  p r o v i n g  a change  o f  

d o m i c i l  h a s  n o t ,  I f i n d ,  been  d i s c h a r g e d ,  and  I h o l d  a c c o r i i i n g l y .  

The c o s t s  o f  t h e s e  p r o c e e d i n g s  mus t  b e  pa id  o u t  o f  t k i , ?  es - t ta te  

s u b j e c t  t o  a n y  p r e v i o u s  o r d e r  a s  t o  c o s t s  h e r e i n .  T h u r c  be  a 

C e r t i f i c a t e  f o r  e a c h  Counse l  who h a s  a p p e a r e d ,  

Da ted  t h i s  d a y  o f  A p r i l ,  1966. 

PUISME JUDGE ( RCT~"IIJG) . 


