3|N THE COURT: OF APPEAL
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BEFORE The Hon. Mr. Jusfice Rowe - PreSfdenT o
o “The Hon. Mr, Justice. Wright, J A.r;_3~¢£
The Hon. Mr. Jus?sce Downer, J, A. L

BETWEEN. :ARTHUS;GEORGE McCOOK
NOEL - HOWARD - TOML INSON
1YY TOMLINSON

- iND! SﬁFURNISHiNG co” LTD.;_  DEFENDANTS/APPELLANTS

- PLAINTIFFS/RESPONDENTS

:;Em Ie George, Q C¢, & Mourdge Tenn for appeiian?s

ol D" nis Morr;son for The respondenTs

 ;;?f¥;e5rﬁ;:é}BI&eézﬁd;idlv;rigééj  ;hret.fi _e:eff*
:{}DOWNER J.A..Lre ffg‘”'” | |

| | The respondenfs, Hoiden.Hammond and.RonaId Brown have ;:{ed |

;';a erf and.STaTemenT cf Clatm fvr specaf:c performance of an a!leged orai
;;agreemehf for Thc saie of freehoid proper?y stTuaTed 1n Kingsfon and
ngandeviI!e, as wei! as a 1971 Ford mofor Truck and The shares tn Wesr Ind!es e:.}'

jiFurn:shInc Co., leifed Wesf indnes Furnlshlno Co.,tLTd., carr[ed on. :Ts e

.:;busaness aT Wes+ S?ree+ 1n Kinesfon a? one of The properT:es 1n issue ln

fe+h:s case.; The defendanfs/appeltanfs Ar?hur George McCook and Ncet & ivV
7rfi_Tom£1nson and Wesf indies Furn1shing Co., LTd., have enfered a defence
' f.denying ThaT any agreemenf was reached and furfher in +he aiTernaT:ve, They j:fe
_aver ThaT even lf There was an. aoreemenT There Were no acf amounflng TO parfe
"'ﬁperformance as aileged by The p%alnfiffs.. SInce The mos+ lmporfanT ?erm of f_-_'r
-;fj;fhe a!ieged agreemenT reIaTes To Two parcefs of land The defendanfs have . 
. r:pIeaded Thaf SecTton 4 of The Sfafufe 'of FraudsiG?? (29 Car 2 C 3) applies,rff;i
e.fand ?here was no noTe or memorandum in wruf:nc sugned uy Them as requ:red by ;;.e '”

S The reievanT secfion of ThaT SfafuTe._¢



The defendan+sfappel!an?s“wenf before The Iearned Masfer

o and sough+ an order To have The acTnon diSmissed or s?ruck ouT as

g

: diSClOSlng no reasenab}e cause of acfion. The grounds oh which They

i relied were as fo[lows'3"-hpﬁjfﬂ“f7f'5.;f?;]ril];jfﬁﬁﬂi,\nifﬂ}rs”~rﬁ¥

PR

: "(i) ThaT +he AgreemenT for fhe sale of +he B
.*Reai EsTaTe is Unenforceabie by vsrTue - .:-'”
S rehn ol ,,ﬁﬂﬂa'~wﬁﬂﬁ,}of the: DFOVISIOnS of the Statute of
Cprm R e T Epandg 1677, there be lng NG NOTE . OR
S MEMORANDUM IN WRITING signed. by The
='[,DEFENDANTS or any of Tﬁem. e

”f:;Tha? The Acfs retaed on as amounfing i-'.f.;:e-“ihh
*{fTo PART—PERFORMANCE are NSUrFlCiENT'"-v,c,?wa!:
v M -

.'EAffer hearing The par%kes, The MasTef ordered Tha+ *he appltcafion be
':dismtssed wi?h cosTs, ane +ne defendanTs gave an underTakxng noT To deai
S in parT wn?h The freeho!d properfy :n d;spuTe in a manner preJudlc:a! to :
: ’VI_The pEaIanffs c!alm pend:ng The ou?come of fhese proceedangs.n The effec+;?.
_of The iearned MasTer s order |s Thaf The |ssues ralsed on The pleadlngs
ei:wou!d go To~¢rial Regreffabiy,ushe gave no writfen reasons, bu? she
s '._gran*fe.d Eeave 'I'o Appea,_ Gl | o
R To succeed before Th!s CourT The.appelianfs musf assume! fhaT ih'~

3.-+he facTs s+aTed ln The P!eadlnos are True. The effecf of Thzs ts ThaT i?"*'_- 3

7'rs assumed Tha+ an eral con?racf~nleaded was formed :nd ?haf fhe acTs

fhaverred as amounfing To par*n.ji 5 :,éTEh,r} T ou+ The iegal issue-

',_To be deferm:ned Therefore as whe?her Tha aI!eged ac?s amounfed To parT-i*~-

“"s.faperformance.- !f They do no+ Then The appeI!anfs have a rlghf +o succeed

'“fas The plainflffs wou!d have no reasonable cause of ac?ion to be 1!f;gafec.:x

Equ&*y perm:#s arf-performance ?o be a subsf:fufe for a '

s wr:*fen nofe or memorandum if The'acfs ofgparT-performance are only
o ln?elltgab!e lf fhere was some pruor agreemenf The'"elevanf secTIon of S

'ffhe Sfafufe of Frauds refers To a confracf for_sale or oTner dlSDOStTIon of :

":f landuand}TheemeSff?#; f ;T**‘ ‘:ﬂ_aﬁéfjjshwhere The purchaser IS 3
"us alIowed To en+er 1nTo pOSSeSS!Oﬂ or The !and The equTab!e remedy avai!abie
”']-?o such a purchaser :s SpeCific performance 50 ThaT a vendor is. cempelied To o

| f'convey The !and and dei;ver up fhe +|+Ie or purchaser compe!ied To carry




3

out ?he underfaklng +o purchase.¢ See Rawiinson v. Ames*é1925) i Ch, 96

where a defendan? who had -given: instructions: To have alteretions carried:
out on TheTPlﬂ}”*‘ffESTfiaf:was#orderedtfo take-up the'lease; and.
BIREER B SR . C

Broughton v, Snook (1938) .1 Ch, 505 where an executor was compel fed-fo

convey an inn fo a8 purchaser who had spenf money on alterations.

| The STBFTIHQ poznf of The modern !aw on The equitable doctrine

of parf—performance iss Maddlson v. Alderson (1883) 8 Hol. (E) 467,

considered in a recenT Housa of Lords dec;sion of Sfeadman v. Steadman

(1976} A.C. 536.; in Daulia LT ﬂgvfgﬁoythIJibgnk'Nom:nees,LTd, & Anor.

(1976):2 W.L.R. 621, Sfeadman v;'Sfeéaﬁéh wés_é§pl}ed.,.Thefappféach'in":”
Dau‘ia*s‘Case”is‘a“‘aPQrOpriaTeagnerfotﬂfesfing;wheTher*The'ac+5“alieged*"
in a stztement of claim ought To_bé-regégnized;as*acfs ot part-performance
and-it:is also relevant to the issue as to whether it thére is no”
reasonagble cazuse of action, that the action:should be struck outs* On
part-performance: Goff, L.J., stated the test st page 629,  After referfin@"‘
to the apparently divergent views of Loré Reid and lord Salmon, he safd: "
bage 630)...u-
B Swsneas, but both Viscount Dilhorne
at p. 553 and Lord Simon at g, 561
o waccepted the statememt In-Fry,

eclfic Performange of Contract
1921 6th ed,, "p.i 278, section 562

VThe true principle; however,
of the operaticn of acts of
= partoerformance ‘seemsonly- v
1o require that the acts In
question be“such-as must - be
referred to some contract,,
© and may beireferred to the~ " °
alleged ope; that they prove
' the existence of some contract;
and are consistent with The
 contract: alleged," Rl I

approved: by Upjohn, - Lid., in-; R
K;ngswood Esfafe Co. Lté Ve Anderson

C(1963) 2 Q 8. 169, 189.%




- ~o:n fhe sTaTemenT of cia;m"

'[if'survlve The Tesf iald down by Lord Reidlﬁﬁ

..'..'.4.!': g

Lord Morris |n h;s d:ssenfing Judgmenf nn STeadman V. Sfeadman Sl

- _expressly acreed WiTh The prnncnp!e s:afed by Fry (supra) as he c;?ed if

:-jw|+h approval and conflnued a+ page 546 of The Reporf-f

“Tha% i Take To be in: fuii accord wnTh e_g,;#th'},,é,:
0 ;_+he first of the four c;rcumsfances B
-..which Fry states, at p.. 276, must
< coneur-to withdraw a confracf from
.- the operation of the. ‘statute, " The . .
o acts of part performance mwst be’ such
coothatiThey point unmistakingly. and can.
- onlyipoint to the existence of some’ : o R
. contract such as The oral.contract’ w;_%;f_j;,_g;-u,?ag_;~ _
_".alleged._ But of course the acts of O IR S e LU
Lo parrts performance peed not show the: i i e
7 precise terms UTithe oral’ conTracT'{'f””f L
. see Kingswood: Estate Cou dddiiy, o 39',
¥ f_:Andcrson (1963} 2 Q.B.. 169.  The Terms
i cofithe oral contract must be. proved. ..
by accepTable ev;dence buf et fecf To
... Them.can only: be: Glven: if. and when.:
o acts of part performence establish
. that there. musT have been some such
fuconfracf woo -

The Tesf !a:d down by Lord Rerdﬂ|n Sfeadman v;

Sfeadman (supra)

ﬂ'faf page 541 IS in accord wITh The s?afemen? by Fry. He SalG.. 'f“..V““

_ "You musT noT f:rsf Iook at The oral
._gwajconfracf and then see whether. the
- .alleged acts of parT performance are -
~o.consistent with .it.. . You. must. fzrs?
S look a2t the a!!eoed ac+s of parT
R performance to see: whether: they prove
S thet There must: have been a conTracT
e and itods) only ‘1f. they. do so. prove :
”"f;;ThaT you can. brsno in The ora! confrac

The purchase prlce referred To |n The ora! agreemenf as se? ouT

mounfed To JUST under ?wo m.;fion dol?ars and f

~a; +he Terms caiied for a sa!e of real esfa?e vaiued a? 5943 000 '=“he ofher;r;.ﬂff"

“3Q_i+ems were shares tn WesT |ndies Furn;shznq Co., LTd.,_and a Ford Truck 3””
'lhere were e:ohf acTs p!eaded as amounTlng To gar+—performanc and

i Mr. George for fhe aPPetlanfs submlTTeG Tha? no+ one of ?hese cac?s can’ ,:; -
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.. The plalntiffs/fespondents aligged that they obtained 2

Banker's guarantees This guarantee was exhibited and nowhere does it %:
mention the purchase of7Féﬁfresféfé:Vinffacf;'IT Fefors 6 pﬂrchase““t"
cf West Indies Furn:shlng Co. Lfd., WesT STreeT Klngsfon. There is

no indicaticn that 1? refers fo #he.confracf aiieged and can refer to
and anticlipate a conTracT raTher Than performance of an act under @
contract. ¥ is a guaran?ee for ¢1 5 milison, $750 OOO 00 was for
overdraft fac:ltfaes_anquhe $]50,0QO,GQ fpr;fhe;quchaszng of inventorys
Even when the guarantee:référs ?6 ééﬁ?%tfy;"ﬁb:heﬁffon-Es made of the
freehold alleged.' The secqnd ﬁgi refe;s To eemm&fmen? fees incurred for
the Bank guarantee. from CenTury Bank referr d'fo sn The first act and
must, therefore, fatf Lord Re:d s TesT as’ fhe pr!nC|paI act failed,

The third act per?alns to ?he p!a;nTiffs/respondenTs
employmneT of a conTracfor subsequenT To 13+ Auousf +he dafe of the
aiiégedMSFél confracf Thg_cqpfracfgp_pfepared.esTim@Tes fpr refqrbyshingﬁj
and renovating the premises, “Su;h.acf}oﬁs are‘gonsisTenf,wifﬁ an
anticipated contract and-gqy:thQaﬁf m$ﬁfoffbusfﬁ§§§;WOU|d undertake such
a survey before enTeﬁfﬁgiinfdfa:éontfﬁcf;;fé_éﬁsafé*fhaf the right price is

In. pleadfhé"fhé“f&ﬁ?%h’éC%'5f%wis:§+é+ed:+ha% the plaintiffs

_enfered InTo 2 bindlng agreemen? To emp!oy a speCIfic perscn as Manager.

Thss seems To be a clear |ns+ance where The agreemenf Eooks To The fuTure JERE

when.a contract would. be formed and proper+y conveyeu or when The
respondén?s_aqqu;red GQUITIES.. Thls acT does nof pOInT unequrvocally To
a contract formed To purchase land.

The fiffh act Dlﬂaded by The pialnfiffs/respondenfs was Tha+ o
they made a contract with Sears Roebgng-Lngf, To ?e_fhggr §o}e qggpfgﬁjn_vz‘.
Jamzica for electronic equipment. |t is diffiéul? to understand how this
necessarily refers tc a contract to purchase land from the sppellants as
they could carry out their functions as sole agents by renting a watrehouse

anywhere in Jamaica and distributing the merchandise when required.



As for The slx?h acf pleaded as amounfang To parf—performance,--*

f:iefhe pla:nfiffs/respondenls aver: Thal They have enTered lnfo a confracf -:,if

'Elfor The supply of furanure valued aT $l 378 076 00 from Cartbbean

'{.Woodcraf? Ltmifed The pleader sfafes, “lT was_for The busnness To be

' ”acarrled on by The plainflffs7ln”?he name.of.Th' four?h defendan#“ : Thls _l_..'-"

.'; poinfs To The supply or,furnlfure'lnufhe fu“ure;and for busnness ln +he

"’ef“conlracf for fhe sale of freehold premlsas. lfj£.;__¥.;i:'

'"effufure._ The alleged ac+ does noT po:n+ lo The proeable ex:sTence of a .

The p!asn?uffs/respcnden?s also averred ?ha? They carrled ou+

“af;fa defalled sTock-Taklng affer 18+h AugusT ?he dafe of The alleged f'

"___eagreemenl l+ wes a prudenT exerc;se lo carry Through such an exerclse rn o

.'_aorder +o defermlne fhe correcl prlce To'pay for The shares of The company.:'a"u

{There was Therefore, no necessary connec?son w:lh a pr:or conTrac+ fo

lapurchase freehold.zzédﬁf?7 

lT was also averred Thal The respondenls Travelled'over— f_fﬁj_”

'nfseas To purchase goods for edﬂlrlonal STOCk and ln 0. do:ng lncurred
feconssderable cosTs.. Buf The respondenfs also averred in The farsT

'elparagraph of Thetr sTaTemen? of clalm ThaT one is a company d|recfor and

5 fhe olher |s a'business'man.- The purchase of sTocks would be par+ of Thetrli

L normal commerc:al ltfe and;has no necessary connecflon w&fh The confracf

'ef'for The pnrchase of freehold.i?l? is usefut To setﬁouf The relevan* par? '"'3-;

:'flof secflon 40 (l) of The Law of Properfy AcT (1925) U K whsch replaced

"*-ﬁ7secTIon 4 of The Sfa?ufe of Fraud To show how :mpossnble |+ was for

.”“:lrESPO"de“*s *0 Succeed in *hls appeal i+ reads.,';sf.':-“

'*”40 (l) No acT:on may be broughf upon. any'{j’fg
_ " contract: for the sale. or other: dlSpOSl—j
R Z;Tlon of land or any interest in land, .
. untess the agreemenl upon which. such- _
action is brought, or some memoranGUm _
. or.note:thereof, is in writing, and _f S
" signed by the party to be charged.!' - - T..ifolo



7.

I+ 1s difficult +a find ahy connection with land in the alleged |

_éé¥"5%“§£}%'bé}fafméhcé’iﬁffﬁ?éféése;ﬂ*Tha+*1and:Iéﬁeéséh+ﬁérﬁkas;

.empha.;S Ised & nS‘i’eadman V. S‘féé"d'r%iéh"f'('éfqp_i*_a)'; At p'é'ge_:' 569 Lord: Sa‘l?non nuts
‘Wye have certainiy been referred to no
.. reported. case, and | have found. nong, .
in which an act of part performance'*' '
~.which did not. pelnt to the. existence o
of @ contract concerning - land has’ been’

held sufficient to. Take The case ouf
of the statute."

The thrust of the apﬁéfkaﬁ+§£f¢aééfﬁéf¢ré’fhzs Court was that’
i The acTs aiieged in The sTaTemenT of claam dld noT amounf To or were noT
likely ?o amounf to acts of parT erformance, There was no' warran? for“fhe :
 Mas?er To have refused +o strike out fhe s+afemen+ of clalm..-This-ﬂ-'".'L
_ subm155|on was;weii-founded Howeﬁer, Mr. Norrlson for- The respondenfs
remin&édnﬁé'¥hé¥3fhe'MaéTéf'Waé”eké?éiéfhg"é'dﬁééfefibn'buffthTanéWGr3hUéf~
-..Be thet she exercised it on fhe wrong principles. The action ought, fﬁér§—~f

LY, SN
fore, to. have: been sfruck ouT on' the ground Thaf it disclosed no reasonable:

cause.of-acfion;'-The test is STaTeG as-fotlows.tn order~18/19/7-of-¢he

Vol 1 of ?he 1988 edt?!on of the Wh;*e BOOK page 315

g reasonabie cause of ac+:on mean & cause
.- .of .action with some chance of success: when'
only the aliega+|ons in the pieading are”

. considered (per Lord Pearson - .
Drummond- Jackson v. British’ Med:cal
Association: (}970) LW, L R. 668, T

-, -An the instant case, nang of the allegalicns ha-d_:-;.anV;:.G*ian.?e of
success,.in being recognized as acts of part performance, The appeal.is
_therefore'aliowed' The order.of-The-Master seT}qs1de_apd.tpekapggijgg?§ +q

~have their cosfs both. here and below.,_‘£

Rowe, P.

| agree..

Wright, J.A.

| agree.




