\ ‘FHE SUPREAE COURT CF JUDICATURE OF JAMAICA —
N THE HIGH COURT CF JUSTICE

,N”COMMON N Ay O R
SUIT NO« C.L. 538 of 1969
BETWEEN ALBERT O. McCULLOCH PLAINT IEE
“AND  STEWART GREGG DEF ENDANT

Mr. Bruce Barker of le1ngston, Alexander & Levy for Plaintiff,
Mr., R.NsA. Henriques 1nstructed by A.E. Brandon & Co. for Defendant,

g(f"l'cn, € | Mr. TTA&/ 1 C& L ORI QJQ
: JUDGMENT

' By a specially endorsed‘Writ, the Plaintiff claims from the
‘Defendant the sum of fl,266.3.8 with interest at 6% thereon being
- the amount owing by the Defendant to the Plaintiff on a Promissory
Note dated 1l4th July, 1967 for $2,800 (Bahamian) whicg éaid Note was
dishonoured by nonepgyment. The Defendant entered Appearénce and
filéd defence on the 3rd October, 1969 and on the llth October the
.Plaintiff took out a Summons for Summary Judgment supperted by an
Affidavit in which he deponed that he verily believed that there is
no defence to the action. The Defendant filed an Affidavit in reply
to the Summons, It is settled law that an application can be made
~under Order XIV for Summary Judgment after Defenee has been filéd
and the parties did not seek to argue to the contrary before me,
When the Summons came on for hearing Mr, Barker for the
Plaintiff submitted that even 4f the Court accepted the Defendant's
account that he signed the Promissory Note as Agent for a Company
the Defendant would in the instant circumstances be liable on the

2 ‘I;-k. '\D?‘-\\‘:. lj [‘1&. }._‘a
Promissory Note as he did not write the Company's name in accordance

/N

with the provisions of Section 107(4) of the Gompanies Act 1965.

Mr. Barker conceded however, that if the only point in the
case was the contention of the Plaintiff on the one hand that the
loan was made to the Defendant bn'his representation that be wanted
the money for his own personal affairs aﬁd the contention of the
Detendant on the gther hand that the money was advanced by the
Plaintiff tor the purchase and subsequent sais of Moter cazs for 2
Company S.G. Motor Sales & Serviece Ltd., then clearly there would

be a triable issue and he ‘would not.§§g§s for Judgmgnt. As, however,
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in his submission Section 107 (4) of the Companies Act appliéd to
the’instant case the Plaintiff would be bound to succeed in any event,
"Section 107 (4) b of the Companies Act, Act 7/65 provides as
under:- | | - ,

"If an officer of a company or any person on its behalf

issues or authorises the issue of any business letter of the

Company or any notice or other official publication of the

Company, or signs or authorises to be signed on behalf of

the Company any bill of exchange, promissory note, indbrsed

cheque or order for money of goods,.wherein.it§ name is not
mentioned in manner aforesaid; |

he shall be liable to a fine not exceeding fifty pounds and

shall further be personally liable to the holder of the

bill of exchange, promissory note, cheque or order for
money or goods for the amount thereof unless it is duly
péid by the Company."

Section 107 (1) of this Act provides for the manner in
which the name of a Company ought to be affixed on its business
address, its §Seal, and its written documents,

The allegation in the pleadings is that the Promissory Note
has been dishonoured and I draw the inference from this that the
"Company known as S.G. Motor Sales & Service Ltd. has not paid the
amount of the Note. "

The Plaintiff submitted that the Law of Bahamas was to be
presumed to be the same as the Law of.Jamaica unless the contrary
was shown. Mr, Henriques eventually said that,he.was sétisfied as
to this point énd the Court was not further troubled with that
question, '

_ In reply Mr. Henriques on behalf of the Defence argued
that Section 107 (4) of the Companies Act 1965 was inapplicable to
the factsof this case. Mr. Henriques relied on the facts set out
in the Defendant's Affidavit in which the Defendant stated that thé
Plaintiff was the President and the Defendant the Vice President of
a Company known as the S.G. Motor Sales & Service Ltd. and that

there was an oral agreement betwee%aghe Plaintiff and the Defendant
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that the Plaintiff should advance the sum of $2,800 (Bahamian) to
the said Company for the purpose of purchasing second-hand cars for
sale by.the Company, Thereafter the Plaintiff advanced the said
sum of money to the Defendant on behalf of the C;ﬁpany and with the
money the Defendant bought 5 motor cars as property of the Company.
The Defendant further said that he received no benefit whatever
from the purchase of the cars and that the mohey from the Promissoxy
Note was used to purchase the,cars on behalf of the Company as the
Plaintiff well knew, The Defendantvwas later dismissed by the
Plaintiff from his post with the Company. |

Mr. Henriques submitted that on the facts disclosed in thé
Affidavit there is a triable issue and that the Plaintiff's
S mens Hormirne |

summaries should be(dlscussedJ It was his submission that Section |

107 (4) of the Companies Act 1965 Act 7/65 is inapplicable to the

" facts of this case.

Mr, Henriques éubmitfed-that that Section was only
applicable where an officer, or‘a servant or agent of a Company
treated with an outsider and then attempted to avoid his
obligations by saying afterwards that the liability is not his, it
is the Company's. He submitted that in the instaht case the
situation was inter partes i.e. between the'Presidént ahd Vice
President of the same Company. The Plaintiff as President of the
Company would khow in what capacity the Defendant signed the
Promissory Note and the Plaintiff could not therefore be misled,

He further submitted that the object of Section 107 (4) of the

- Companies Act was that officers and persons acting on behalf c¢f the

Company should be compelled to make it clear to “"third parties"
that they were dealing with limited Companies and so diéabuse their
minds of any belief that they were dealing with persons whose
liability was unlimited. Mr. Henriques submitted that the

Plaintiff as President of the Company had actual knowledge of the

capacity in which the Defendant signed the Promissory Note and

ihat Section 107 {4) could hove no zpplicahility whatever as the

Plaintiff dared not say that he was misled.

"In answer to these arguments Mr, Barker submitted that the
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question of knowledge or no knowledge has nothing to do with the

:situation. Seqtion 107 (4) was partly penal and partly remedial

be ,
and was to/strictly construed and had.always been so construed,

He relied on a passage from the Second Edition ef Modern Company

Law by L.C.H. Gower, a noted authority on Company Law, At page 187

Professor Gower in dealing with Section 108 (4) of the 1948

Companies Act of the U.K. which is in terms similar to Section 107
(4) of the Jamaican Statute has this to say:-

: - "Liability under this Section normally arises in
connection with bills or cheques énd officers have been
held personally liable when the word "limited® was omitted
and when the Company was described by a wrong name~-==---- .
It seems clear that it makes no difference that the third

party concerned has not been misled by the misdescription".

The cases relied on by Professor Gower for his comment

. above are the same cases cited and relied upon before me by

Mr., Barker. Mr: Barker relied upon Penrose v. Matyr (1858) E.B.&E,"
at 499, In that case the word "limited" was omitted from the name
of the Compahy and although the Defendant as Secretary of the
Company, accepted the Bill és "Secretary to the said Company", the

Court held that as the Defendant signed the‘acceptance purporting

it to be an accepténée on behalf of the Company, and he was

personally liable thereon because the Bill did not contain the full
name of the Company. . #

Atkin v, Wardle (1889) 5 T.L.R. at p.734 decided by the’
Court of Appeal‘was to the same effect. There a Bill was drawn
and intended to be drawn upon the Company and it was accepted by
three Directors on behalf of the Company. The real name of the
Company did not appear upen the Bill as the Qord "limited" was
omitted., It was afgued in that case that a misdescription must be
a material ene and that in that case there was ne material mis-
description, This contentioh was rejected by the Court and
Lindley, L.J. remarked that the Sectfons 41 & 42 of the UK. Act
weré two of the most. important in the Ac¢t and the Court must take

care not to relax them,
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In the ofﬂtcited case of Nassau Steam Préss v. Tyler (1894)
L.T. 376 in which both Penrose v, Matyr and Atkin ve. Wardle were
cited with approval, the Company's correct name was "Ehe Bastille
Syndicate Limited" but the Directors and Secretary of this Company
accepted a Bill in the name of "Old Paris and Bastille Syndicate
Ltd", The Defendants argued that the additional words were én im=-
material misdescription; Matthew J. said:

"The language of Sections 41 & 42 of the Companies Act 1862

is perfectly distinct. The sole question in this case is

whether the name of the Company as inserted in the Bill of

Exchénge~is the correct name of thé Company. 1 have come

to thé conclusion that it was not " _

Per Cave J. The only way in which the.Defendants can get out of the

| difficulty is by saying that the name of the Company

appears in the'acceptances, but with the addition of
something else. That is not what the Act requires:

It is true that in the cases cited the relationship between
the parties was such fhat only the Defendants were officers, or
servants or agents of the Companies. Mr. Henriques submits that
this is a most significant pbint in fhe present case but he was Ra&d.
only able to point to the use of the expression "third parties" in
the cases to support that if all the parties involved were officer§
of the Company, the expression "third parties" would not have been
used., | |

The Defendant in this case has by his Affidavit stated
that he was acting en behalf of the Company when he signed the

Promissory Note. On an examination of Section 107 (4) b (1) of the

" Companies Act, there are no woxrds of limitation on which

Mr, Henriques can hang his submission, Accepting the Defendant's
Affidavit that he signed %hé Promissery Note on behalf of the
Compahy, then it would be fer him to show how the excepti;n.aﬁ to
"fellow officers" of the Company can be carved eut of Sectien 107
(4). I can find notﬁing in the cases which suppert that such a

distinction can 'be drawn and it does noi seem en principie ithat

~any such exception can be allowed., I accepths a cerrect statement
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o.- the Law the comments of Professor Gower that thiSNSection is
applicable whether or not the Plaintiff is misled:

The position with régard to Promissory Notes signed on _
behalf of a Company seems to be that if the name of the Company 1is
omitted from the Prémissory Note, that Note cannot be relied on as
against the Company.

It would.be a strange result if the interpretatibn to be
given to Section 107 (4)(b) of the Act was that transactions which
involve only officers and the Company were excluded from the |
protection of the Section. Would a shareholder who is not én'
officer or agent of the Company be considered a ﬁthifd party"s
If the distinction which Mr. Henriques seeks to draw was a valid
one, I would expect to see some authority for the prdpositi6n..

It.is cleai beyond argument that the Section is both

remedial and penal and that it has not been construed in any lax

‘sense by the Courts., VWhat the Court must do is to lcok at the

words of fhe.Statute and then see whether or not the transéction
comes within the ambit thereof.

In Céw v. Casey (1949) Q.B. 474 at p.481 Lord Green made
it clear that if the point of Law taken under a particular Statute
is quite obviously an unarguable point, the Court has a duty to
ﬁake sure that the point of Law is understood and if the Court is
satisfied that the peint is really unarguable the Court has the
duty to apply Order XIV.

I have examined the Promissory Note in this case and 1
observe that it is prepéred oh ordinary stamped paper and that no-
where on that Promissory Note does the name ef the Company S.G.
Motor Sales & Service Ltd. or any part thereof appear. There is no

indication whatever »n the Promissery Note that the transaction

“was en behalf of the Company,

I hold, however, on the assumption that the facts

contained in the Defendant's Affidavit are true that the Promissory

Note was issued on behalf of the Company., I hold further that the
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nstion sought for hy Mr, Henriques does not exist in Law

nd that the transaction is caught by Section 107 (4) (b) of the
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Companies Act 1965,

Accordingly 1 grant leave that the Plaintiff be entitled
to enter Summary Judgment with Costs of the Action generally and of

. this Summons.
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