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SULT 59, C€.L. Mi45 of 1587

SETWEEN DAVID HCFARLANE PLAINTIFE®
ARD COLL1N WILLIAM3ON DEFENDALT
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rearing oo fay 12th, June 12th, 13th and 153th, 1589,
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In this matter the pizintiff’s claim was commenced by a wric filed
and served on the defendant’s Atvorneys on 15th Aprdl 1237. The endorsemant
on the writ sought the rzcovery of mouey, Seventy Five Thousand Six Huadred
Deilars {§75,600 J.A.} allegedly paid to the defendant a2z a2 loan on
i3th Harch, 1587. The writ was accoupanied Dy a Statement of {laixm which

exd as followsi-

1. ¥ e Pilaintiff iz and was at all materia
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Hanaging Director of a Pest Control Compauy.

z. The Defendant was at all Matesial times a Farmer and a2
usinessian.
3. On or about the 18:ih March 1%87. the Plaintiff loana& to Lie-
lant the sum of Seventy-Five FThousand Six Hundie

Doilars {$75,500.00) upon the Defendant s promise to repay
3aid sum within seven days and in any a&vent at &n Iatevagh
ratz of 12%% per annum.

4, The Defendaut to date has failed e repay the said lean on 7.0
of it and has rafused or nsglacred to pay the same.

5, The Plaintiff’s claim iz agaizst the Defendant for the sum &

Beventy-five Thousaznd Six Huadred

moneys -due and owing from the Pefendant to ths Plaingiff.
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6. The Plaintiff also claims:

a. Intarest on tha sum.

¢. Further and other raiief.Y
An appesarance was entersd by the delendant’s Attormey's on Zbta

12ch May, 1987 aund cerved upon the
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5 Attorney on the sase day apart frvon edwitting the fact that the

cefendant was a2 Fermer znd & Susin:zssman it soughi s0y cuch and evary

other ailegotion =2t out in the Statement of
A

A short weply was fiied and served oun the defendant’s Attorneys iu

which issus was Ioinsd with the defence as To wuay was pieadsd therein.

!.u)

Witn such Trief azllegations iu which the pavi:

best kKoown ©o themsclves to exeluds froa the plaadings the circumsiaicss

relating to the alleged sua due and recoveraola ws a luan, one could comclude

that they seemed Lo ba approsching the Lyial of the accion with caution

watter was uol expected to occupy much of the Court’s time. This is furtiher

vorne out by the foet thet =t the hearing of the Sumaons for Jiructious the

Kl

eetimated t one day. As it turned out,
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nowever, the metiter occupizd the atveution of the Court for some sixm dayc os
ci Otn Lizy aud up o 1Zth Hay, 1%89, when the hearing eveantually comesrnced Lh.
action hed te se zdjourmed for one recsun or thz oihner. From Oth dey. o,
10th Mzy this ﬁas dué|tﬁ the absence of the defepdani sbroad and the need fow
learzed Counsal who nad baen briefed in che matzer tﬁ ;péwur tor the defendor:
vequesting ‘ai adjourmment im ovdsy o cauge an émend;ﬁiééfenca £o be filed wun

servad on the otner side., This amemded Dafmn e_while *p ating

set oul in the original Defence d¢n3 ug the ;Qaag_@; paragraps 5 and € went o
to alleyge thar:-
5. Do the day in question,

sndant
2t &5 Sxamuts ren koad for the purpos

eRsnsuging Jawaican Currancy for ths suwm of




There is apart irom the allegations setting out the circumstances in wn

the sum allzged to have beenm a loan was takem awey nothing zlleging that this
B ) . able . . )

purported transaction was illegal or unenforce/ as having breached amy of the

provisions of the Exchange Control Act.

6.

-3

while the Plaiucifi wes couuting tnae
Jamajican curreney in the presence of the
Darencant’s servants, arwed rovbers =at
the premises aud robbed the plaiuntiif ol

sum of mooey 1o Jamsican Currency tae
precise num being unkuown to the Vefendant.
The matter was reported immediatzly to the

t Comstant Spriug wno arrived

shortly afterwerds and took statements.
(eupnasis wine.)
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The Defendant was not present at the time.”

It is trite law thet if this was the

B ot
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purpose or objective behind the amended defence the vlesdings certainly didé met

proceed far enough. If what was intended was

the illegality of the transactiou then it was

a necessary regquirement of the

rules governing pleadings that such a defance had to be specifically ?leaded

and in this regard ssction 178 aad 216 of the Civil Procedure Cede Act state

thati-

178

Section 216

———_ e at e .

"oz16

At the hearing which commencad on 12th May, 1989, therefore, the issuz

The defendant or Plaintiff (as the casz may be)

must raise by his pleading all matters which show
the action or Counter Tlaim not to be waintainabla,
or that th: transaction is either void or voidable
in point of law and all such grouads of defence

or reply,; as the case may be, as if not raised would
be likely to take the opposite side by surprise or
would causs issues of fact not arising out of the
oreceeding pleadings, as for instance fraud, statute
of limitations, release, payment. performance facts
showing illegality either by Statute or Common law,
or Statute of Frauds.”

In every case in which a party shall plead the
general issue, intending to give tie special
matter in evidemce by virtue of any Act or Law
he shall iasert ic the margin of his pleading
the words by Statute” or''Law" (as the case may

be) together with a reference o ths number of

sectiont of the Act or Law ou which he relies;
otherwisz such defence shall Be taken not to
nave been pleaded by virtue of any Act or Law.”
(emphasis mine.) ’

rziszd on the pleadings were as followsi-

%]

to raise a Statutory Defence ow
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1. Was there & transzction between the parties invelving $75, 6507
2. If so what was the nature of this tramsaction?
e At the tiune that tha monby was Laken awav from the d@fenaﬂnt LS

office had tne property in it and therefors the risk paSSLd to

the defan&aﬂt9

Neediess to say this last issue is crucial td'the determination of
the whole case,

The plaintiff gave-evi&éncé and - under examination by nis Attornay
his account took up most’ of the first norning's szasion, When the Court
resumed its sitting in the-afierﬁodn fcilowing certain questions earlier put
to the plaintiff in cross examinatioﬁ aloﬂg iines iﬁ keeping with the
reguirements of Section & of the ﬁbuey lending Act, whick approach no doubt
had its genesis in Cuunsel's wind based vpon the allegaﬁions at out in
paragreph 3 of the Statement of Claim;-there vas now an applicatiosn madsz to
amend paragraph 4 of the Defencé by inserting the following words at the sud

of this paragraph.

¥ wnich is not admitted. there was & loan it is
unentorceable as it is in breach of Sszetion 8
of the Hnney'landing,ﬂct," {cmphasis mine.)

Thiz appliéaticn was op osed by Learned. Counsel for the
Defence but after some argusent herédnceeéed that there was in effect no
propaex basis for the cbjection as fhe DOWeL tO graut'the amendment resided in
the Court and this it cbuld ezeréiée at aiyy stage of.the proceeding even up

AR

o teros which proampted the Attorney

Q..

tc Judgment. The ﬁmend&eﬁ@ wis granis
for the plaiutiff to file a lengthy Ameﬁded feply to which I will returu in
part later om in this Judgment. HWeedless, to say that the effect of this
amendment to thg_Sefﬁnce_ﬁsv sought-tc. raiee a fourth issue to the proceedings
as to tus Stﬂuutory Dafan ce'thag~wgs ndﬁ'pleadeéo If may be comveniaent to

dis

spoge of the iscue raised by the application at this stzge for zlthough at

first glance the older suthorities for which Shoucair vs. United Dominion

Corporaticn (Jemaics) Limited. -{1963] § JLR 189 per Douglas J (Supreme Court

£1966] & JLR 361 - (Court of Appeal) [1968110JLE 501 - (Privy Coumncil) woulé

seem to agpposite to the facts in this cases although this asuthority does cffew
some guidznce as the defence introduced would in the light of the allegatis:

set out im parzgraph 3 of the Statement of Claim secs on the face of it to he

unanswarable.
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However, as Learned Counsel for the plaintiff by his subsequent researches

argued, and in my view nis conteation is very sound as by the amendment tv

Section_}3 (1} (b) of f%e Honeylending-Act pléced on-igtéfést rates iatzodo.
}n 19?4_;he ceiling exempts loans O contraciélﬁhicﬁ bear an interest
rate not in excess of 123% per annun ffoﬁ-thetﬁrévisidns‘of the Act.

Accordingly in so far as Section 8 of ﬁhe said Act enacts
that:~ |

" No contrzct for the repayment by & burrcier

of money lent to him or to am sgeat on his
behalf after the commencement of this Act

or for the payment by him of interest on money
so lent and no security givenm by the borrower

or by any such agent as aforesaid in respect of
auy such coutract shall be enforceable, unless

a note or memoranduam in writing of the contract
contzining the particulars required by this
section be amde and signed personally by the
bhorrower, and unless a copy therecf be delivered
or sent to the borrower within seven days of

the making of the contract; and 00 such contract
or security shall be enforceable if it is proved
chat the note or menorandum aforesaid was mot '
signed by the borrower before the momey was lent .
or before the security was given, as the case )
may b=.

2. The note or memoranduu aforesaid shall contain
all the tarms of the contract, and in particuler
ahall show the date on which the loap is mede, the
amount fo the principal of the loan, 2nd the
interest charged on the ioan expressed in terms
of a rate par centul per anpum.

Section 13 (1} provides thati=
@ 13 (1) This Act shall not apply to
(a) BDDGOO"OD'OBQG.Q.UEUOIGD.Q.D‘000.59

(D) oueaoouweloouoo-e-ooonoonnoooea-een
(C) uoae-cooeooeoaoo-oee:cnpe'e-ouoaoeo"

(d) -uuoeounoenu-..oonccononogoouotoooa

(&) any loan or comtract C¥ security for the repayment of

‘money lent at a rate of imterest not exceeding twelve and
half per cezt per annuam.”  (emphasis mine, )

In this regard, therefore; im SO far as the Statement o©i ...
in paragreph 3 sought to allege rhat the ican was "repayable within seve:
~days and in any event with interest at 123 per acnus,” this if true 4ic w

cffend Secticn & of the Act.
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avidunue thﬁt OLie hda i I”latloa Lo what in fac

,Tﬁe efféét'of‘this“ébﬁbthiCn'haé rasultad -in Temoving whst

pmbréca durlnb the actudl he: sring which laste&'férﬂsume:threé*d&ysggig that

the Eﬂu ;ssues whlch uccunlcd myst of tﬁe Court ‘actentionsand. engaged the

industry of CounselgaIE'nC“longerWoL'relevance in-the.final: deturminatlun of

the matier.

Onc 1u;"t'9refore, 1ef “with the original issues:as: they stood

ter thu pleadlngs wore deemed to ve closed xullowing the' hcﬂrlng of & Buons

fqr Direct10ﬁ5¢

Given thu coamoﬁ “rouqu 1n fhe ev *dence that there WdS a robl.:

‘ﬂt the of e'at tﬁé dafhndaqt s warehousu on Grants ruv Road LEm Saint Andr:

on lath ﬁarch;'1987, in whlch the money $13su00 was’ “taken by two gunhen and
that these facts are not in disputes tha critical’ issue of fact upon which

t&e mattur turns, thsfexoreJ 19 whau wWere tne circumztancas existing st the

t;me thoL the money was taken?

in this regard the svidence of the plaintiff is all the

tock placevar: the defendant's

Lai3

rof ice on 18tn March 198:;5'N6f0v dence has'Se;u'ferthcoming“from,tne
l“defenaunt workura; Mrsq.wi;kiﬁs and Mr. St;phenaon otna Tise: callad
- "1eavy“ botﬁ o; %ﬁom wexe.pre,hnt gt.tﬂu time of the incident. The
rdefend ant ﬂnll@ testlfjl g al “*ttad o thu Court that Mry tephenson ofc
; “Heavy“ is stlll employcd to him and there is no evidence that he was not
;Kavallable to give ;v1dcnce at tn° trlal Aanouga the ?l&lﬂtiff was

rlgOurously cross—examlnea his ;vxdeacs has not béen anaken to the extent a:

Py

to cause me to conciudc thgt his test'foay i' ot credible when examined &3
a whole. He testlfiad as to the handing over of the money to krs.  Wilkins.
her checking of it and later om in cross examination he stated that it was
_fsllcwing this toat ﬁhile jr. Stephenson was checking the aouey snd arrangin,
it into lots that the robbers entered the-officé,aﬁd'relievedrthem of ths
money. By then, hoﬁevérg the ?lqintiff_had receiv;d his fedéipt for the
?Qngy? b

Tt is trite law that the risk passes with physical tranafer o

o dDLiVery of the gcgds and by the seme reasoming the property im gools

also passes (0ee Sbct¢on 21 cf The Szle of Goods Act.)
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The physical handing cver the momey: therefore, in my view would clearly have
been sufficient to pass the property im it and with it the risk to the
defendants. There is no issue here as to the fact .that Mrs,AWilkins and

Mr. Stophenson was the defendent ‘s employees and therefore, his agents in
this tramnsaction.

Moreover, it i: reascmeble to infer that the racelpt .. {Exaibit 2,
received by the plaintiff would only have been handed over after ¥xs, Wilki=ze
had sarisfied herseif that the sum veguested by the defendant was in fact
what was received by her and her acceptance of 1t by tendering & receipt to
the piaintiff in this regard puts the issue as to thz fact that the propserty

in the money had passzd teo th

e

defendant beyond question.

It is not disputed that the monsy was raken theyeafter by twe
gummen., Tthere is no evidence that these persons were zcting in concert with
sither of the partiszs or to suggest in the least that the robbery was
Yfaked. "

1t is ratiier unfortumaté, therefore; that Mr. Helson for the
Plaintiff chodsed im his Amended Reéply to make the sort of- zllegatices as
hé has done”at parayraph 1%, - Suck sllegations as well as those statad in

pavagraph’10-net having formed part of his original Statement of Clain wes

ar

ot zllowed-zs they sought te raise new matters and-all that I would wish tu
srare’is that where such imstructions ave ih fatt received by-Counmsel it is
a matter that ought to have besn investigated with the most:-scrupulous cars,
and in-any;évent; ought not to -have heen introduced as part of these
proceedings. It certainly’ doés not-redeund to GCounsel’s bemefit or show
nis conduct irn the matter in a2 favcurable light.

Before partiag with this case it-is of note to observe that the
many previous rrandaceions Petween the parties imvolving as they did on tha
evidence, what aziounted to' clear breacheg of -the provisione of the Exchange
Contfél}Actz and in particular section 3 and 7 of the Act, the evidence ca =
?::pcaderéﬁcé AFnrakghildeyr Tands moois ccﬁcludé that thé‘érrangemeﬁt nada 1.
Iélatioﬁ5tc*thé*§éymenf”cfithé'SGm*iﬁ”qﬁestién fér$75;600:was‘in effect
enother -of tﬁesé'traﬁsactiORa'and*thié’régérd”tﬁev&e%eﬁdants>aCC6unt is -ty

be preferred.



The law apyl¢C¢bla such ccatracts would acccordingly maka the

[a]

contréce, prima facie illegel and therefore void. BSee observations of

Douglas J in Watkins vs. Roblim [1564] 8 JLR 444 at page 446 H - 1.

There is this difference,; howaver, on the facte of this cases-

1. The defence did not seek teo rely upea or plead the
illegality arising from the tramsacticn, ot the
statute in this case namely the Exchange Control Act.

2. Pven if it had been pleaded on the facts im this case I
would bo prepared te hold that the opject of the Exchange

Control Act when cxamined ro its scope goes not to the
I 4

1\]

formation of the comtract but its performaunce and in this

regard th

i

trzugactisn would not be caught by the provisicus
of the Act until the money was paid to tha plaintiff’s soa
in the United States by the forvsign principal acting on
benalf of the defengant.

As the wmatier eventually turned out ther: was no performance oF

agreement as the evenis intervening rosulted in the whole transaction bseiay

frustrzted. per dictuw of Douglas J referved to suprs in Watkin v Roblin

referted to supra at 447 C - F, There iz zisc a fullsr ezposition of the

proper approach to be adopted in such cases whare the gquestion of illegal-

ity is plesded in avoidance of such claims. In this regzced the case of
Barbara Grant vs. Devrick Willizms Civil Appeal 2071585 unreported L

z

judgment of the Court of Appeal of Jawmaica (Zerr, SJarberry end White JJA)

delivered on 25th June, 13247 is alsce of relevance.

In iight of my eavlisr obgervations however, all this now becougs

hat as it may, therefore, the resul:t ies that having fully

congiderad the matter besed upon the pleadings, ¢hz issuss raised, and the

svidence adduced om buth sides, the plaintiff must succeed on his elaim =nd
juggzent is aceordiogly entered for hiam for $75,600 and interest at 1237 (
calculated a8 from 1éth ¥arch, 1987,

The plaintiff musgt also have his costs of the hearing such costs

Ituy of executisn reguested by Counsel for the defendsunt.
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