JAMATCA

IN THE COURT OF APPEAL

SUPREME COURT CIViL APPEAL NO: 57/E8

*H

BEFORE: THE HCOH. MR. JUSTICE ROWE - PRESIDENT
TBE HCONWN. MR. JUSTICE FCRTE, J.A.
TEE BON. MR. JUSTICE GORDOH; J.A.

BETWEEN DEVON McFARLANE PLAINTIFF/APPELLANT
{8y his next friend
VICLET CURRY)

AND FREDERICK BARKETT 15T DEFENDANT/RESPONDENT
AID MICHAEL GABBIDAN ‘2KD DEFERDANT/RESPONDENT
AND LLOYD HICHOLES 3RD DEFENDANT/RESPONDENT

A. Wi. Campbell for Appellant

Miss D. Lightbourne for Respondent

23rd September & 28th October, 1591

GORDON, J.A.

in this. appeal the plaintiff sought an increase of the
award made by McRain J., on 13th July, 1983 in‘assessing damages
for perscnal injuries sustained by the appellant in a motor vehicle
accident on 24th April, 1537.

Dr. Emran Ali, consultant orthopaedic surgeon at the
Xingstaon Public Hospital attendsd to the appellant ﬁged 17 years
old on his admission and his reports were admitted in evidence by

consent. He found -

"On examination he had multiple
lacerations on the left upper
face and right leg. He had de-
form.ty of the left thnigh and
right leg. X-rays showed comminuted
fracture ¢of the preoximal third of
the .eft femur and of the right
tibia.
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cod callus; on
suUgUSt b, wzs mobillized
out cf bzd with the aid of crutches
and advised physiotherapy. He was
discharged from hespital on September
7; 1987 to be followed Gp in the
Fracture Clinic. He was seen on
October 23, 1387 at which time both
fractures were found to be clinically
solid. EHe was fully weight bearing
without any dafermity and was discharged
from the Clinic.” :

I,..A.

port is dated 2&nd February, 1553 ang despite the

last sentencs the appeilant testifiecd that his right ankle was

swollen and pained, and hz walked with a limp ag one foor was taller

than the orh
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%e alseo comulainsd of his inability to lift weighty
he zuffered From & swollen rxaight nes whnen he

gave an "addendum medical report’ on cvhe aay

"l saw this patient on 13.7.8& for

the purpose of final certification
ancd assessment. On 2Xanination he

has 3 x 1" oval scar on the {L)
tinigh. The fracture femur is solid
with slight lateral bowing at the
fracture site. 7The medial collateral
ligaments of his {L) knee is lax and ,
the (L) lower limb is about %" shorter
than the (R). He zlsc has 2 linear
10" scars on the medial side of the
{R} leg and several smaller scars on
the leg with tendency to keloid ™
formulation. The fracture of the
distal 1/3 of the tibia is solid with
Blight bony swelling at the fracture
site. He walks with & sii
Be alsc haz multiple super
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"above the (L} eye lid zygomatic
region of the face. In my opinicn
this patient suffers a PPD of 13%.°

The appellant spent 4% mcnths in hospital and had
physicotheraphy. His injuries left him uvnable to play his favourite
i
games of football and cricket. He also said he suffered from

i

vision ¢f tha left eye. :
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occasional blurring
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The award

O

35,000,080 was challenged by Mr. Campbell
thus: | ' t '. \
"i. That the learned trial judge's .
award under ithe head of Damages,
Pain and Surffering and Loss of.
rmenities is inordinately low and
inconsistent with awards made in
similar cases in this Honourable
Court. '

2. That the learned trial judge wholly
misconceived the severity of the
Plaintiff/appellant's injuries, loss
and suffering and tc the detriment
cf the Flaintiff/Appellant.”

In their submissions cocunsel referred to reports of awards
made in similar cases and Mr. Campbell relied on C.L. 180T 079

Lurline Thompson v. Barrington Hendricks reported at page 1 volume

2 cf Recent Perscnal Injury Awards made in the Supreme Court of
Jamaica by Ursulla Khan (Khan'’s Reperts).
The Plaintiff Thompson sustained on 15th August, 1977 -

i. Fracture of the Right clavicle
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Right femur
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racture of left femur
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4. Hulriple abrasions to both limbs
These injuries resulted in -

1. Pronounced limp of the left lower
limb.

2. ,3/4" shortening of the left lower
dimb.

3. 9 -.30° rotation of left lower
limb.

4. TYermanent ugly scars on both
thighs,
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5. Permanent Partial Disability of
left lower limbd assessed at 20%.

Permanent Par®ial Disability of
right lower limo assessed at 10%.

2

This female plaintiff aged 2¢ was in and out cof hospital
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vo Z4th April, 1%El on at least

five cccasions and underwent Four uperations. 4L the time of

read on both szideg ithiat her injuries were
more severe than thosae of the plaintiff in the instant case but
Mr., Campbell zsserted that her case ocfferced the best guide to
what should be an adeguate award. HMany cases were cited as the
submissions of counsel urged that there shouldrbe consistency in
awards for comparable damage. This has always been ths approach
adopted by the courts. With the rapid depreciation in the value
of the Jamaican dollar snd the increase in the rate of inflation
the courts have been hard pressed to arrive at an acceptable
method of determining parity of awards. & broken leg in 1970 and
one in 1950 are similay but the awards although they may . appear

1o be different, should sguate Lo tho money of the day. Jamaican

ing Jamaican cases as a guide to

P i VR | R PN - T e S oy
awards anpd 12 placed on Lenn & Famp Luantum of
Damages, 07 guidanco.
s P 3 "y : S0 A 5
in Hepburs Barris v. Carlton Halker 5.C0.0.s. #0780 delivered

14th TDecember. 13923, zhis cguxrb ar rows P

danagos awarded in
¢ be massively

flect the rapid growih
of inflation. <Central soya o3
Jamiica Ltd v. Junior Freeman S5.C.C.A.

1&/.:4 suggested that the depreciation
of the value cf the Jamaican dollar
over a given period of time can be
usec as a measure te preserve the real
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person whe recsives his money &t a
future date. It is time that & more

precise and scphisticated method be
devised to find the guantum of the
meney of the day, taking inte account
inflationary trends in ThEé eCconomy.
This should now be a matter of evidence
and moreso when substantial sums axe
being claimed.” [emphasis supplizd)
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Mrs. Urauella fbhan in volusd ¢ Khan's Report has publishe

{

“precize and scphisticated method

to find the cuantum of the monny of the day. taking 1nto account
inflationary trends in the eccnemy” (Harris® case supral). By using

these tables we find that the award made in Thompson v. Hendricks

5]

ol

(supra) of $75,000.60 would be an award cf $5166,000.00 in July of

C

1968. The injuries Miss Thompson sustained were far more serious
than those of the appellant, consequently they attracted far more

in damages. That case is therefore neot a useful guide.

in Marvin Rutherford v. Esau Dewar & Caleb Barnes C.L.

1978 RULE page 3 volume I Khar's Rapori the plaintiff an ambulance

g 't R P Y g ER T ; 4 3
driver acpd 3L weg Lniuvad In 8 DOTOX Velidcls accideni on 27th
Tehruarv, +«v77. B
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i Froouurs of distal &and oL DIORLNAL
phalanx of his szcond fingesi.
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5. Abrasions tc face and both legs.
6. Con;usicn of left rib cage.

7. Severe lacrvitions involving the
right foot - 15" long starting ,
frem the medial and extending to . %ﬁ
the heel circling the ankle.

He was admitted to the Kingston Public
Hospital where his wounds were cleaned,
sutured and dressed.

Bilateral casts were appliz? and he

in Hospital and im cast until
une 1377 when his casts wers
nd Deth frascivrss weare found

I B

d He was trans-
osplial on
lngston Public
snt and
Was 5;1" not
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ARG ICULARE OF RESULTING DISLRILIT

- Severe varus deformity of the left
ankle.

— 35% PPD of left icower limb.
~ 25% PPD of right lower limb."”
The medical evidenéé digclosed that even with a svccessful .
operarion ke would bawe a permanent partizl dicahility of 25% of

his left lower limb. The award of $40,000.00 for pain and suffering

.and loss of amenities made, on 11th November 1981 would, applying the

tables suppliec, approximate to $97,000.v0 on 13th July, 19&8.
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The injuries Mr. Barnes sustained and che resulting
disability are more serious than Devon McFarlane’s.

Miss Lightbourne in suppeorting the award of $33, GU0 .00
referred to a number of awards. In C.L. 1962 J. 153

Donald Johnson v. Stafford Evelyn reported at page 7Z Khan's Report

Volume 2, the plaintiff suffered fractures of the left femur and

left tibia and fibula. The resultant ¢ disability was 12% of the

functicon of ths lsft lowsy extramity. Cn 1tth Februaxy, 1984
Patterson J, awarded $iI,000.4¢ for pain ané ffering and leoss
of amenities. Witk ithe application of tha takbles this award would

now be 324 .583.00, Yhe injury ihat plaintiff suffered was to cne

limb cnly,
AL page LU in the said report Patterson J., awarded the

plaintiff under itne same head of damages $35,008.40 on 13th
February, 13885. That plaintifi susiained fracture injury of the
upper end of the right fenur resulting in a 1° shortening of this

limb and an}assessed bermanent partial disability of 20% { see Cu.L,

1979 7, QSlﬂggg;y Pickett v. George »ampbell;. That awagd with

¥

the appl;cazion of the tables would now amount to $38 ,30Q 0o, f
| fThe&é cases although not apposite, in that the 1n§gzy 7as to

one 1imb;§n;9p offer z useful guiGe to a just award. We pnn51der

the award ;é the appeliant of £3%,G00.00 tc 22 too low. fGn the other
hand as_in&iéated above an award of !

Hagihg ch;n 21l the factors Sue consideration we &Idered

that the apard of 3%, 400.60 ﬁcr pain and suffering and ldss of
amenitiea-b§-$€£'a5166 and su&stiLuted an award of 5zG,00G,008 In
other respeétﬁ the juﬁqwcﬂ of the Court below was not disturbed.

ax=d if wat

T

We orﬁergd.thht coshs e the appallant's to ba
agree&; ;; ; .

EIBefb?E_Pafting Witﬁ this zppeal we wish to say that the
third grbund{Of appeai filéd claimed that the learned trial Judge
erred w%eqvbe fa lCQ to make an award under:

S ¥
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ground although he siated tha:z Iz
sufficient to dispess of SEaFurh)

evidence befors the learnsd trial

any of these heads.

I agree. _f

FORTE, J.A. .

I agree: -
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