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This is an appeal frem the juagnment of the Resident
magiscrote, Wingston {CZivil Divi;;;ﬁ) in respect of a countcer-
claim by tie appellant as a result of a claim oy the respon-
dents ror $i,;435 for gooas sold and delivered to tha appellant.

“he appellant ccuntec-claimed ior $2,17Z2.17 veing
$1,000 for ponus for wori done, $v«7.Ll7 for moneys dedaucted
from salary and retained oy the responuents as a safeguard
against contingencies whicn <id not arise, ana »5£5 for two
weeks wages in lieu of notice.

Jucgnent was entcered for the plaintifis/respondents
for $1,022 with costs $it and for tne defenaant/appellant on
the counter-~claim tor $97.17 and costs $2.45 with final judg-
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ment for the respondents for $Y3¢.36.
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Yhe responaents ot the nearing were not representaa
alis Lne appellapc weas represented Dy L. b, Williaws, an
attorney-atc-lew, wihc ileua a notice Of aquissicn on behair of
the appellant aailiving a ¢=2bt Lo ch: ssconoe responaeny of
vig<5h onlv, HDowever, whe second respondenc's eviaence was
that tne awmount due wae $i,udz, @ sum iass than thev admictea;
aua she received a juugmenc for the sane,

‘hiis admizsion having secclec the claiaw, the case
proceaded witn the counter-claim a5 the only rocus,

vhe yrepiy e the countei-claim was as follows:

(1) Siyuiv: rvhere was noe agree-
ment to pay anu beiny a
“Lonus® there was no eici-
tlenent,

(£} Sovu7.17: The responcent
auimiltcea chis ¢educt.on anc
said it was rotaznee for
cutstancing teicphone s lils
newe »y che appellant ana
énountlng to $YUU -~ EELL as
also the loss of a key-caru
veluea $57.0G.

(53 5%25: The cismissal wau
sustified.

“ile grounds of appeal when consolicated are basically that the
judgment was uarecsonable ana could nov be supporcea having
Legard to che evidence,

As o (L) above, the uppellant said shc was ithe
menager of cne sespondents’ sestaunsnt since ivod. anc in
Decewier 1Yuve, cthey caterea tor a iarge Lhristmas party for
hicen, Lh COSUINY Lie Parcy. 1t was agreet between herself

and the male vespondent thal sqe snpoula pe Given a Dome,
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wiich 15 @ fee -»n the trede calleG "funcoion payrenc”, and
chat a su of 9i,0ul was woltten into the covt of the party
whiich was $50,000. che did a loc of worid pubtting tie party
togetier. he woriked Lvom U:i3U a.m. €O 4:0U a,.m. on che
following day. ohe was not gaven this “funcuion fce” neithex

was she paid overuvine.




The male respondent saro that she was not a nanacer
but an ordinary worker and deniea that there was any daiscus-
sion apout payment of a bonus.

=h my view, rhere was sufricient evidence to support
her claim that she was more probacly a “manager® than a
"worker” as she was required Lo do accounts, and was addressed
as having "managed the restaurant” in a letter to her bearing
the signaLure o tue male respondent. The inference, then, is
thaet she would ke paid eitner as a SUPErvisory worker or for
overtime work. dei normal working hours were £:30 a.m. to
5:50 p.m. and Z:0U to 10:00 p.m. and she was, therefore, enti-
tled to « sum wheiher for overtime or as a bonus. 47he
respondents aamitcted that a bonus was paid to the workers
when the restaurant caterca tfor spscial occasions and this,
the appellant says, 1s a part of the custom oif the trade.
tne has asscrted 1t was a bonus of $1,000 ana, in my view, she
is entitled to that sum.

Telephone:

the appellant denied making «ny overseas call.

Mr. wievster said the cost of the calls "was 1n thie region ot
$800" while iirs. Webster said it was “about $3UC to $650" and
that pills were available. o bills wers produced and there
was dirfering evicence as To the purported amount owed. ‘this
is a railure ci the respondents te piove thei: case. The
Resident Magistrate, having found thac the appellant had no
recponsibilicy for che key-card, she ig encitled to we
vefundec the full total of her Geduciions - Hued7.1i7.
Dismissal:

“he iesident magistrate founa that she was aosent
irom work for three ccnsccutive workiag days, «nd was late
the fourth day wichcoul priorx approval. ke regarded this as

misconduct and omission or neglect in the execution of her
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duties which Jjusntified sunmary dismissal. He ciced the
riasters ana servants act, but this Act has been repealed. The
coployment (Termination and Redunaancy Payients) Act, which
replaces i, does noi speak Lo cirvcumsiances in wnich an
cployee may e discharged without notice, in which case the
comaon law position will come inte play. Such facw.s, as he
founa, woula, in common law, constitute misconduct that ais,
her conduct was not cousistent with the due and faitnhful dis«
chargye of the wut.es of the job of a manager of a roestauranc.
This is pioper cause for summary dismigsal and, in iy opinion,
the appellant Zails c¢n this ground.
Costs:

Yhe Resident HMagistrate found a sum for the appel-
lant on the counter~claim bvt in a very unusual manner herxr
counsel was depiived of his costs! Counsel weshed to have
the costs taxed or agreea after judgment buc the Resident
magistrave prefeired to dGo so himself, apparently not in
conjunction with “he attorney, who thercupon leit the Court
while the Resiuent mMagiscrate concinued to WOIK out the
costs c¢n his own. This conducy the lesident Magistrute
consideres “a waiver” ana disentitlea the clientv/appellant to
hey attorney's fees awarding the appellant $2.45 cost.

section ZU3 of the Juaicature {Resiaent Magistrates)
Act staves:

“yhere il any proceedings in a
Court, an zvcorney-at-law has
been employed or othei cosie

or chargez have been rncuriced
then, in the absence ol express
provicion to the contirary the
awaruing of such costs anc
charges shall be in the dis-
crecion of the Magistrate, who
may by his juagment award chen

to the successful party .o...”
{Emphasis supplied;
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Costs, it 1s usuval, follow the event and are ordered

in the discration of the Court but then thact discretion must

be exercised judicially chat is; accocding to the rules of

reason and justice. A juuge oughit noc to exexcise his discie-

t.on against a successful party on grounds wholly unconnected

wiin the causc cf action, Donaid Campbelli & Co. Ltd. v.

Pollak (1927) k.U, 732 li.n. 1f counsel 1s contempiuous. there

18 a remedy available nul a client ought not tc be punished
rtor his/her counsel's actions by depriving the recovery, by
the client, of howrs attorney's costs. Lo 1s our view that the
discretion was noit juaicielly exercisea.

in the event. I would cider uvhat, on the counter-
claim, jucgnent in ithe Court below be vavried and juugment
entered for the appellant in the sum of $1,047.17 with costs

to be taxed.

VIREGHY ; JoBal

L agree,

CAREY, J.8.¢

i agree. The appeal is alloweda. Judgwent of the
court bpelow var-ed ana juagment entered for the defendant on
the counier—-claim in $i.047.17 with costs. <Costs of appeal

fixed at 3500.



