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IN THE SUPREME COURT OF JU~ICATu~ OF JAMAICA 

IN COMMON LAW 

SUIT NOe C.L. Mll0/1990 

BETWEEN ROBERT McGREGOR 

Al."'D m<IEN l'kLEOD 

AND THE ATTORNEY GENERAL 

l'1ir. A. W. Campbell for Pla:'_"Q·,dff 

Hr. L. Robinson instruclt,~d by T'ne 
Dir€ctor of State Proceed~gs for 
D-zf,~nd.ants. 

~> 

HQard~ September 27~ 28~ 29, 1993; 
April 6. 1994 

Judgment 

HARRISON J. (Ag .. ) 
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PLAINTIFF 

1ST DEFENDANT 

2ND DEFENDANT 

I 
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The plaintiff is s~~Y~ug damages for Assault$ M~licious Prosecution and 

Fals~ Imprisonment. 

_/ 

He alleges in his S·L;;e:;;.il.:smr,.u·~ of Claim that o~ ~h:;; 23rd December~ 1989 the 

socoad defendant assault0d h~ and thereafter arr~s~~d and charg~d him for 

s~veral offences which w~zc do·tcrminod in his favou:::- ace Half Way Tree R~si.dent 

Magistratevs Court. 

The defendants hav~ d~ci·:)d :these allegations a-nd h;o.v:: contended that on the 

23rd December, 1989 t:h~ pl.::d .. n:i::Lff was warned tha'i: h~ would be arrested for using 

ind~ccnt lD.nguage and lth~:;: :Lm ~~tempting to lay hold of him he resisted arrest. 

H::. _was subsequently ch.<:.:rg:;;;i wi:l:h ass~ting a pollcc;-; cff.icer, resisting arrest~ 

using indecent languag~ and ~scnping custody. 

Now. section 33 of tho Constabulary Force Act prcv:t.d~s as follows: 

"Every action ~o b~ brought against a Cons;J:abl~ for any 

act: done by him i.n (:;;h~ execution of his office;;, shall 

be nn action on ~h~ case as for a tort~ an~ ~ the decla-

ration it shall b~ ~prcssly alleged thn~ such act was 

done either maliciously or without ~480nabl~ and 
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probable cause; and if at the trial of an.y such action 

the plaintiff shall fail to prove such nllega~ion he 

shall be non-suii:~d or a verdict shall be given for the 

defendant. 

Section 4 of the Constables (District Constable) Act confers on every 

District Constable in th~ ~xercise of his office all the powers of a Constable. 

He mny therefore arrest any person found committing any offence punishable upon 

:indictment or sritmnary con"'l-ic tion. 

The plaint!££ testified that on Christmns Ev~~ th~ 23rd day of December 

1989~ he went to the barb~r a~ Papine at about 7.00 p~m. He left the barber 

shop and went into a bar to purchase a dragon stout. He was denied service and 

on his wtry from the bar the defendmlt, District Cons. McLeod, grabbed him from 

b~hind ttnd llput lick on him'?. He was thumped and tripped by McLeod and th:ls 

caused ~m to fttll to ~h~ ground. He further statod th~t McLeod was still arrest-

ing him s4ying he should get up but he could not~ as it f~lt as if one of his f~£t 

wJs broken. The plaintiffvs son and a friend ev~ntually came on the scene and 

took him away to the Uxdvorsity Hospital where ho was treated and sent home.., 

The plaintiff's evidence further revealed that he went to Papine Police 

Station the following day. He saw McLeod there and was told by him that he would 

bQ charged for Assault. H~ made a report to th~ police concerning the treatment 

meted out to him on the day of the incident. 

He went to Court in rcsp~ct of charges pref@rrod against him by McLeod and 

he has maintained that h9 t>..ad a "victoryn ... ,<11;: 

Professor, Sir John Golding, gave evidence that th\? plaintiff was his patient 

and that he was seen and tr~ated by him on the 5th Janu.ary ~ 1990. A plaster cast 

was applied for a fracture of the plaintiffvs right ~ibia and fibula. He was 

further treated and finally d~scharged on the 4th October, 1990. The fracture had 

healed soundly. He had just over 1 n of shortening ond his disability was assessed 

at about 15% of the lower cxtr~ty. This disability was equivalent to a 1% im-

pairment of the whole person. 

District Constable ~kLeod gave evidence on behalf of the defendants. He 

state~ that on the 23rd Dcc~er, 1989 he was on foot patrol in Papine Square. 
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It was Chrlstmas Eve and exuem.ely busy w:U:h ~aDd vMi~ular ttaff:lc... 

He saw t:he pl.o.:int±ff who he lmew before coming out of a bar and he was using 

indecent J.a.Dguage.. He appro~ the pl.aim;iff and spoke to bia about Ms. 

cODdu.c't. The pla:1Dti:ff re'torted us.11lg :fm:ther :hzdecent ~ ull.iDg ·him 

McLeod to move.. He identified bilmelf as a Distrlct: Consblble to the plo:fatiff 

tmd t:old him if he did not behave b:hnself he woo.ld be .arrested for using iDdec~ 

lmlgwlge.. 'Ib.e plAI.nd.ff then chucked McLeod in the chest... Mcl.ood tt1ed to hold 

bim but he sb:lfted · iJr,m.y and threw hlmself to dle ground.. He was ordered to get 

up but: was m:mble to as he ccmpla:iDed t:hat: his foot was broken.. A crowd gathered 

and he ~that ,e'b,e pl.nindff was ~ fl'ilt1y$ 

~fo~ ~~ the pltd.nd.ff attended Papine Pollee St.o.U.on where he 

wns fw:1:her cl:w.rged. rith using md.aeent: ~,. assoold.ng a constable, rostst

:blg meat· :and· escoping custody. He nwint.rdns that the plJ:dntiff was arr~ on 

the 23rd. December .for ·:l:ndecent lmlguage,. assault:ing a constnble and rea:led.Dg 

arrest.. · , · 

Leonie Mcli&m1> a b~er, woo called as a defe:Dee rltness·.. She ·r\M!a11M' 

·dmt :tit.& pla!n.tlif and a frlend came to B:lll' s Bar on the 23rd December, 1989 ~ '' He 

drde&OO rum and a dragon stout but because he was m:lsbehaviDg bimself she refused 

to sell ~ dr:blk.s . to 1:dm.. She told him dmt: he was drunk and he resorted bl--tbe 

·Qse_ of indecent language upon 1enving 'the bm:. 

Mr 6 c.ampbill . in a very emod.onal. address subm:ltt:OO 'tb.a't the plaintiff was 

ill.eterate but ·there was nevertheless au abu:nd.once of evidence to support his con-
. . 

te:n:t:lon tb.a't he ··was t:rlp~d wtifully,. and assm.Uted m.'111d.r.rusl.y and w:lthout: r~l.e 

and probabl.e cause by District Cona'tDble McLeod .. 

Mr.. Robinson on the other hand has coo.t:ew:l~ 'thai: as a resul.t: of the use of 

indecent language McLeod attempted to hold ~ plaintiff but he shifted away and 

fell to· the ground. It WDB also submit'ted 'that the second defendnnt: would have 

been entitled under secd.on 4 of the Town and ComnNm:U:y Act to arrest t:.he pJ oint:i f£ 

if in.. fact he W2lS usmg indecent l.m.lgwlge in .u public place .. 

Now~ is 'Che plaintiff s~ I am accept as a :reliab1e w.ltneae and one who 

speaks 1:he truth? I have had the opportm:d:ty to watch ldm. in 1:he w:ltness box and I 

have assessed hi.s d~.. At ~~ be ~ ~Y .tmd :I..DD.tt:ent::ive and 

was ~e as he gave his ~e.. A maher of :hw:owd.atend..es arose from 

his evidence and I a~ .deal w.lth them. 
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4 

Firstly, l.e.t me exmrdne his evidence and try to ascertain where he was 

accosted by Distt'ict Constabl.e McLeod.. In exmrinnd.on-in-chief • the pl.aintiff 
' ' 

stated :!D.ter alia., ".. .. ... .. .. I come out of 'the bar and "WS going home. Hr. Mcl..eOO 

grt.lh 1'10 u.p back. way and s't.ilrt to ~ llck. pon m:i. .. " When he was crose-e..,.-mdn~ 

he said, ""...... I was com:lng out of 'the barber shop whcm Mr.. McLeod hold m:i. at; 

'the back of m:1 sbi.rt. I bad just come through the door .. " 

I accept as a fact that it was wb:Ust be was l.eavi:Dg the bar that he was 
' . . . ,. ; . 

accosted by 'the second defcndml.t.. This aspect of the de:fendmlt' e evf4tenee has 

bQen supported by the wi:~ss I.e~ McJ.eon. 

Secondl.y,. .~ crose~.tmdnat:ion 'the pl.a:lnd.ff dmded 'that: Hcl.eod had said 

be was arreeti:ag and charging him for using indec211t l.tm.gwlge. In cl.def he did 

say ~, " ..... When a deb a ground him e~:Ul. a arrest m:l. saying to get: up .. " 

"fidrdl.y,. the plaintiff~ e account: to Professor Golding of how be received his 

injury higbHght:s another aroo of ::l.nconsistency and :i.e also of some siguificonce .. 

H:ls evidence in ~ revealed tbnt: he was t:rlpped.. However" tmder eros~ 

d.oD. he OOm:ttted 'that: he tol.d the Doctor 'that he had an Q.Cc:ident.. When he was 

further cross-eumdned be i'ldm:Ltted telling the Doctor 'that be was pushed by a 

druken. 'D.C .. II 

Then!> there :i.e al.so the :i.esue of whether 'the pl.a:!D:i:iff at=;t:en.ded and left: 'the 

station un.a.ccompm:ded.. He ins:i.et:ed ~ 11e left the s't<lt:ion al.one but with some 

jogging of the memory he W1s admitted that a Miss Rosie and himsel.f left together 

after she bad ball.ed him.. Under cross-exnminntion he he1d firm to his aa.swers and 

i:Ds~ted 'that he did not send for her to ba:ll him and tW1t no-one bad requested 

her at~ to the station.. How . then d:ld she know to attend the station in 

order to bail. him? Coul.d it be .that the plaintiff :i.e not ~Erlng frank with the 

Court? McLeod on the other. hlmd testified that three paop].e, inclusive of the 

pl.n1ntiff, a lady and drlver cl.i.ghted from a ear wldcb. came to . the station. 

Re$Le1:1:t.lhl.y,. Counsel. for. the :Rla!ntiff descrlbes ~ to ~ a fool.. He was 

. appnrent:l.y quite unbn.ppy with certn1n aspects of the p~t:iff' s evidence and 

has bl.tmied this for illit:er4cy rather 't.bml. telling lies .. 

RrlviDg carefully exrnrdned. the ft"i.d~ nnd after due considernd.on of the 
· -~ ·A.· .r 

demem..our of. the witnesses I am compell.ed to conclude that. the p~ ,·is far 

from bei.Dg a rel..itilil.e witness.. He bas not impressed me as a t:ru'thf1d]. ~· 

.l 
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I ~:lod him very evas:lve. and :lt :ls my ccms~ v:lew., that he :ls far fnml. being 

a credi.bl.e __ w.l~. 

I f::lnd ~ on the 23rd December, 1989 the phdnt:Jff vas in fact emerging 

from a bar after he was refused servi.ce and was us1Dg ~eut laD.g,wlge when 

he was accosted by the second defendnnt.. I also f::i..Dd that he vas under the 

influence of <llchohol at tb~a 11:11a~erlnl d.m.e mld whal the second defendmlt spoke 

'to_ him about h:ls behmr.lour he continued w:lth his use of explet:lves .. 

I further f::lnd ~'t the D:lstrl.c't Constable made .:m attempt to lay bold of 

him; he cbncked the off:i.cer in h:ls chest and t:brew bimseli to the girouDd in 
: . . 

ord~r to avoid being arrested.. He ~fae«~ to get up and continwad to pull 
' - . . . ' 

himee1 f away from the off:l.cer., Indeed, the off:lcer W<lS over-powered and the 
• • f ~ ". 

pl tdntiff spi:rl.'ted t:'Nirj' by persons who had ga:thered .. 

In ~ circumsta;nces, :l.f force was used to restra:l.n h:im :lt was in 'the 

lmr.ful exercise of the seccmd defendant's powers to effect m1 .arrest for on 

offence which was comm:U:ted in his presence.. In so doing I f::lnd that 'the 

second defendrmt did not assault 'the pl.ain't:lff. 

I hold ~t the .arrest and prosecution were lawful and there was reasooabl.e 

and probable cause for arresting the pltdnt:l.ff and preferring charges ngninst bim.. 

In concluding, I must say 'thtd: :l't was on Wlfo:rtuwlte ind.dent and :l.f the 

pl.nint:fff was injUJ:ed du.rl:ng h:ls ~er w.lth the pol:l.ce :lt :ls my v:l.ew that oo 

was the author of h:ls own misfortune. . . 

There shall be judgment for 1:be defendants with costs to be t:.mred :l.f not 

agreed., 
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