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IN THE COURT QOF ZPPEAL

SUPREME COURT CIVIL APPEAL KOC: 16/91

EEFORE: THE BON. MR, JUSTICE ROWE, PRESIDEHT
THE BOW. MR. JUSTICE FORTE, J.A.
THE HOHK. MR. JUSTICE GORDOH, J.A.

BETWEENR STANLEY MCcHRKENZIE 1ST DEFENDANT/APPELLANT
ARD ANTHOWNY CAMPBELIL ZHD DEFEHDANT

AND ERROL COUNEINGHAM PLAINTIFF/RESPORDERT

Crafton Miller & HMiss Hancy Anderscon for ist Defendant/appellant

Clarke Cousins & &ndre Earle for Plaintiff/Respondent

January 27 & April 9, 1592

GORDONW, J.A.:3

Oz 19%in June, 19S50 Patisr, J., gave judgmone by default
against che I1st defendant in the cleim for neglligence brougnt
by ths plaintiff. Hs awarced gsnerzal damagss in the sum of
$4GG,000 witir cosns.

Gn 1dth March, 1951 the 1st dafqondany succsedsd in &
Motion to ser sside the ogsfaulr judgmzn. entered hersin and

Piiteyr, J.. Ordered vhe following terimss

1. (&} Toav the lst Defendant/applicant
pay ibte court sa amcunt of
32306,000.006 wichin &0 days of h
daite hersof.

(b} That a furchey sum of 3¢,000.08
(0 be pald into court as Securiuy
for costs withan o0 daeys of ths
dats neraot.
2, Failure
of this

Judgmang




w3, Costs ‘s
te be
&, application o anlargs nime granitad,
The lst defendant appealed against the ordsre of Pitter, J.,

parc by s&iting a2sids condition 1 (b) as tc sscurity for cosis
dered that the respendsant should have % cosis of this appsal.
in onnsr rvespacis thr order of Prciny, J., was affirmed and we

pay into courit the sum of
.
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~h January, 18S%2, uths

of the hoaring of the appeal. We now fulfil cur promise to put

of the isv defundant and of Mr. Stephen Shelvon, an arvornoy-at—-law

of che firm of Messrs. Myers, Fleichear & Gordon whe had conduc: of

with the wyic ln or abou:r Getobsr, 1985 a2nd on 5th o

vzrlocurcry Judgment in dofauls of appuirancs wag enterad
2g2inst [im. A Summens Lo prociead to assasemont of damages on
3rc¢ Mavch, 1986 was served on the appellant who then retained -he
servicas of Messrs, Mysrs, Flatchazr & Gordon to act on his bzhalf.
An application to ser aside the Interlocutory Judgment and for
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enter appearancs and fils dofence our of tim: was mads
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Y ths appellaent's attornsys. The applicasion succeode
appearance and dafuﬁca wrre duly filoc, PRirections were givan

on 29th May, 198t and whe case was placed oun the causs list. The
appellant’s atitornays communicatsd with him through his wife, a8

per his instrucrions, a
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with his ettornocys in any way. Lacking instruchicns, when the
cage came up for vrial on the 26th MHarch, 199%9C¢ tho appellant's
aiéofneys gought an adjourament o mak: an application be have
their name removaed from ths vecerd. This applica+icn was
refused on the Z7¢h Marchn, 1990 and the neyorpeys still lacking
wnstructions from the appellant, withdrow from the suit.

Tre appellant for his pari “thought that the case was no

longer s¢ill being pursusa.” iz was not until "Late Hovamber,

that she was teolc of th: judgmeni and sne roturned 1o Miami and

rold me, ¥ he deposad. He rthen retainsd ati SINEYS Lo repressnd

Y 1S &gainst this background that Pittar, J., nmads tha

Mr. Milis: for the appellant expresssd concern about ths
1LY

terms of 1 (b) actached to satiting asids of ths defaul:s judgmea

ACnncwl:ag1ng thet the lesined trizl judge bas 3 discretion,

submitved that ip the iarms aittached “he judgs actad coniracy Lo

the spivit of <he law which was exprassad in Haamlooze Yennootschap

Beleggings Compagnic "Uranus®™ v. Bank of England and Cthers {19%4E&]

1 &11 E.R. 46€5. This casse dacidod snat

3

defcndant sxX°rCising his
xight to defand himsalf cught nor to be pravented from so doing,
or nampered, by bsing srdered Lo give securivy for costs.

Mr. Clarksz Cousins for the rospondent submicted that the
spplication for seiting as.de Lhe judgmun: did no:r foll sguarely
Wwithin thz ambit of sscticn 354 of <ho Civil Procazdure Cole in that

- g

At was not made within ten days of whs crial . He concodod however




—d

that the trial judge had a discrotion to disrcgard the lapse

-

of timg in z propsr cass - Beale v. MacGregor (1885 2 T.L.R.

311 and the eoxorcise of that discretion by the judge should
-not be interfered wiih unless it was shown that there had baen
some "error of praincipls or misappraehonsicn of fach on his

part, or uniess ne had given undus weighth toe a particalar

aspact of the facts: Gorden v. Craddock [1563) 2 211 E.R. 121.

Mr. Cousinsg further submitted thoat it 1s brits law that
security for costs is ordeored in the cases whers the claimant
in the acticn is = forsign rosident. Ls the raspondsnt had nok
besn relying on thet prainciple, ba submivesd thas wnoe ordar
for ceosts incorructly rocorded whs intcpticn of zhe judgs which
wag Lo oxd<r the appsllant to pay “ho COSts Lhrown away.

Accordingly he appliced to amond Order 1 (b)) by dilsuing thse

4

samt ana substituting therefor the following:

(=]

hor sum of $¢,8060 bsing
'S CCBLE LhUOWD away

*{b) That
i ai ftf's
2 csrs of uwhis applicacicn ba
lnts court.”

There is no doubt vhavt whoe judga is empowocred by sschion

Wwas impropacly excrcisad the Court of Appeal will net intorfors wish
thi judge'’s dispositicn.

ir iz agraed beotwean

That zn ordser is usually
made for the plaintiff in thsse proceedings Lo bavs his costs thrown

away. Howovar, Pitisr, J., did not make an ordor for costs rhrown

away. Wnhat he dic was te order thz sppellant to give seourity for



the responcent'’s cosits and bresumably 1if che appsllant did not
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make the security within the stipulated 60 days the defaule
judgment would stand. Wz declined Lo grant ths amondmant of
Crder 1 {b) as propcsazd by Mr. Cousins as to dc s0 would be to

make an arbitrary ordsr without informaticsn as Lo the parviculars

section 77 of the Civil Procsdurc Code is in Pari matcria
with 0. 13 r. 9 of the R.S.C. 1988. The commontary te O, 13 . §

scrationAary powsrs of the

{ats

in C. 13/9/14 winich deals wirh tha 4

ks
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Ceourt stutes in pa:

" ‘wherce o judgs allows an applicartion tc
2=l aside a dafaulr judgment he is
obliged to give roas ns, cthzrwise ths
Court of Appcal will have wo sxercisc
its discretion afrosh in the matior

Lennard vs. International Institute
for medical Studies: Timos April 29,
1885 C.a.”

This case appliesd thas principles laid dewn by Griffichs, L.J3.;

E.R. page 119. Thc headnots +to chis case ruads as fellows:

"In Gecisions involving the crorcise of
judicicl discreticn a judge should, ==
& ganeral ruls, give roasons for his

docisicn, tho particularizy of such

reasens baling dopendent on whe circum-—
sionces of thoe case and the nature of
tiwe decision: thus, when C=aling with

- an applicaticon in chambors to strike

' outr an acticr for want of

a2 judge sheuld givse his 1
sufficiont detail tc

appeal the bagic pri

'z bes acied 2ad the reasons “hav nave
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lzd te his conclusion. In giving
reasons the judge is non reqguirsd Lo

deal with @very argument presentad by
coungel in support of his casc, and
whors a particular argument has notv
bezn dealt with kut it can be soon
that there ars grounds on which the
judge would have beon entic t
rajoct it the Court of Appeal
assume Lhat he achad cn those grounds
unless che appsllant can point tC
convincing reasons leading te a
contrary conclusion. Tha raguiremsnt
thzt reasons bs given is subject Lo
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“certain well-esteblished cxeeptions,
such as the award of costs {unluss
tns award is urusuzl) and the refusal
of loave to appeal zo the Court of
Appral from an arbicrator’s award
(see p 122 a to @ and p 124 3, post).
Although the cxercise of o Judge's
disgcretion mey be attacked if it is
cleaxrly whelly wrongly axoercisad,
Coure of Appeal will not us: this as
? means of substituting its own
Qiscrztion for thew of +he judgz {saz

P lzl ¢ w0 j and p 124 3, postiL®

he
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The two cases roferrad to above firmly g¢stablish tha duty
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of a judgs te articulzte tho reasons which impsl him %o sxoreiso
Tils discretion ip & coritain way. In most casesthe judge will
have thz benefit of reasened Argumsnts from counsel and thoso
will enabls him to 1dentify zhe imporrant issuss For determina-—
tion. The judgs should than erform his clear duty to inform the

parties why ho camo to his decision and thereby lay the foundation
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surs of Appoal may ultimetely have to build. We
ondorse the necd for ressons to be: given for thz exorcise of the

o

discreticn whenever 2 Judge sets aside a judgment whather

The conduct of the sppellant lacks sincerity and the order
that payment into court bea made of a part of the judgnmont is, we
accepi, within the compotence of the learncd trial judgs and
warranted in the circumstancass. The crder for payment inte courc
by the defzndanc of 2 sum assessad as security for costs isg
unsupportable. As much argument Lurnzd upch the corder for SECurity
for costs which issuc was cetermined in favour of the appaellant we
oréer that tha appellant pay only % of the costs of the rzespondent
whe was successful cn the issue razised i1n ground 1 (2) of the
Grounds cf pppeal.

I3 ]

Having found as we 2EVE, We made the orders abovementionsd,
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