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PHILLIPS, J.A.

(1] On 10 March 2008, Mardio McKoy, the applicant was convicted in
the High Court Division of the Gun Court, having been charged on an
indictment containing 2 counts. The first count was for illegal possession of
firearm ana the second count was for robbery with aggravation. He was
senfenced to 10 vears imprisonment af hard labour or count one and 15
years imprisonment at hard labour on count two. [t was ordered that the
sentences should run concurrently anad additionally, that the applicant be

subject o two years of supervision.



[2] On 3 March 2009, his application for leave to appeal against
conviction and senfence was refused by a single judge, and the
applicant renewed his application 1o the court. The matfter was heard in
October 2009 and our decision delivered on 18 December 2009. We
freated the hearing of the application for leave o appeal against
conviction and sentence as the hearing of the appeal. We allowed the
appeal, quashed the convictions, set aside the sentences and entered a

judgment and verdict of acquittal.  We promised to put our reasons in

writing and we do 5o now.

The case for the prosecution

[3] Mr Paitrick Thorpe, a transport operator gave evidence that on 27
March 2006 at approximately 8:15 pm he had aftended a docior’s office
ori Passage Fort Drive in St. Catherine with his girlfriend and his son
Danday. He drove his Honda CRV motor car fo the office and parked
immediately outside the office facing the same. On aftempting to leave
the doctor's office, having just entered his car with his son in his lap, he
was "pounced upon” by three men who were armed with guns. The
applicant, he said, was one of the men and he carried a black 9mm
berefia handgun. The applicant was also one of the two men who were
on the right side of the car where he was, and who pulled atf the driver's

door and requested that he, Mr Thorpe, come out of the vehicle. Mr

Thorpe said he hesitated and the man on the left hand side of the car,



who had prevented his girlfriend from closing her door said, "Hey bwoy,
how vou so stubborr yvuh want mi shoot yuh? Yuh hear mi seh come oul
of the van®” Mr Thorpe responded.
young son in his arms. One of the men took away his black razor celiular
phone, valued at about $15000 and then searched him and found his
licensed frearm, in his pants waist. One of his assaiiants said 1o the other
men, "The bwoy a police”, and he said the applicant said “Shoot di
bwoy", and took from him the firearm vaived at $120,000. Mr Thorpe said
that he starfed to bawl, “Mi a nuh police”. He said that the applicant
repeated two or three times, "Shoot the bwoy, he a police” while he, Mr
Thorpe, had his son in his hands. He told the court that he slid his son 1o his
feet and then ran off across the road and left him. But then he saw his
son running across the road with vehicies coming, so he stopped the
vehicles, grabbed his son and confinued running away from the scene
with him. Mr Thorpe said he saw the applicant jump around the steering

wheel of his vehicle, reverse it and then all of the men left in the vehicle,

which was quickly driven away.

(4] Mr Thorpe's evidence was thatl he was able 1o observe the men as
there was sufficient lighting. There were lights, he saia, from the car's
headiights, roof and middle lights, and there was light projecting from
the docior's office which was only 5 feet away from where he had

parked his car. There were also lights from ofher vehicies which passed on



the road. He maintained that, “the place was not dark where | cannot

see them.

[5] Mr Thorpe said that the two men at his side of the vehicle were
beside him, within fouching distance, so he could see their faces, their
eyes and their noses. He stated that the incident lasted about 4-5 minufes
between when he was accosted and when he ran off with his son. He
gave evidence that there was nothing to obstruct his vision with regard to
the men, even though one of the men [the opplicom)\wos wearing a
cap. He was, he said, the shorter of the two who were beside him, and
described the cap as a "peak” cap. He demonsirated that the cap rose
up in a peak under which "his hair plait up or something”. It was not used
to disguise his face, as he could see that clearly, He did not iake much
nofice of the third man, who held up his girliriend bui focused on the fwo,
who were by his side throughout the incident; the one who searched him
and the other, (the applicant] who saic "shoot di bwoy". Mr Thorpe,
although he said that he was throughout this unfortunate experience

feeling more concerned Tor his son and his girlfriend than for himself,

admitted that he was feeling afraid.

[6] Mr Thorpe made a report 1o the police the same night ai the
Caymanas Police Stafion and the vehicle was recovered two hours later,

at White Marl, St. Catherine, having been identified by him. The vehicle,



he said, was “crashed and write-off". The damage extended fo the front

of the vehicle, the entire front panel the bonnet arnll. headlight
windscreen and radiator.
[7]  In cross examination, Mi Thorpe was guestioned specifically about

the descripfion that he gave 1o the police with regard to the men thal
accosted him that night. He said inifially, that the man who searched him
was 57" tall, with a funny eye and a broad mouth. The other one, {the
applicant), he said, was the short one, "with a slight bow leg”. The third
one, who was on the left side of the car, and was the one who held up his
girliriend, was ¢ “black, black one”. He then later admitted in cross-
examination that he did not say anvything 1o the police about the
complexion of the man with the funny eye and the broad mouth, nor did
he menfion the slightly "bow ieg”, In respect of the applicant. He
accepted that the description that he gave to the police of the men
could fit a lot of peopie and he finally stated that the description thatl he
gave 10 the police of the applicant was thal he was short, dark and

wearing a cap. This statement was given to the police the day afler he

was held up.

18] Mr Thorpe also stated that there was no reason why he could nofl
give ¢ more “adequate and deiailed description of the persons” who

held him up , save that he "was stressed out”, and insisted that he was not



mistaken as he had given a “double look". Mr Thorpe also stated in
cross-examination that  he had given the police o description of the
clothing that the applicant had been wearing, which was that he had on

a jeans pants, bul he also admitted that this information was not in the

signed statement that he had given the police the day afier the incident.

[?]  On 15 July 2006, at the Hunt's Bay Police Station, Mr Thorpe pointed

out the applicant on an identification parade.

[10] Detective Corporal Euclin Mendez, affached ito the Caymanas
Police Statfion, gave evidence that he was on duty at the said station on
the night of 27 March 2006 when Mr Thorpe atfended on the station and
made a report which caused him fo commence invesfigations into a case

of robbery with aggravation and illegal possession of firearm.

[11] He gave evidence that he saw the applicant at the Porimore
Police Station, told him about the upcoming identification parade and
after the identification parade had been held on 16 July 2006 it was he
who had arrested ana charged the applicant for illegal possession of
firearm and robbery with aggravaiion, at which time the applicant said,

“Officer, a nuh mi, mi nuh have nuh gun'.

[12] Under cross-examination, the arresfing officer admitted that he had

not made any effort fo find out how the applicant had been taken info



custody. He said that he had not prepared, nor did he know if a warrani
had been prepared and he had not caused a wanant 1o be prepared for
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nost of the icant, He fu
mentioned in the statement given o the police in this matter so no
warran! could have been prepared. He gave evidence that he knew
one Detective Corporal Robert Blake atfached fo the Central Viliage
Police Station and he knew fthat the Detective had given a statement in
relation to this matter, but he had no knowledge whether the Detective
had prepared a warrant for the arrest of the applicant, in relation to this
matter. He also confirmed that he only learnt of the name of fthe
applicant when he spoke 1o him in the lock-up some time afier he hag
been 1aken intfc custody. Further, prior to that, he said, the applicant's
name had never been called in connection with this matier. Deteciive
Corporal Mendez maintained that he did not know if Detective Corporal
Blake had executed a warrant on the applicant in refafion to this matter,
but he undersiood that he was one of the persons who had gone in

search of him, but he did not know if it was in relation to this parficular

maiter.

[13] Detective Corporal Mendez confirmed fthat he had been the
investigating officer in the case from the incepfion until the file was

handed over to the Gun Courf, which is why he could confirm that

Detecftive Corporal Blake had wiritten a statement in conneciion with i,



He also agreed that he had spoken to Detective Corporal Blake affer the
arrest of the applicant. He also confirmed that the motor vehicle, the
subject of the robbery was found shorlfly affer the robbery and that he
caused a finger prinfing exercise fo be done the said night. However,
although done in 2006, in 2008 he had no results of this finger prinfing
exercise as he had '"not yet gotten a response from the crime scene
person’. He said that "l spoke 1o them, the last time | spoke to them was in
the lafter part of 2006, the last fime | spoke 1o him". He went on further to
say that," If they had gotten back the result, they would take it to us,
straight to us, as they normally do”. When asked if he thought it prudent,
knowing that the trial was coming up to pursue the results, his answer was
in the affirmative. He also agreed that if any finger printing results were

found, it could have been important to the trial.

The Defence

[14] Mardio McKoy gave sworn evidence. His defence was an alibi. He
said he lived at 5 Reef Avenue, Harbour View in the parish of Saint
Andrew. He repaired car bumpers for isiand Car Renials Limited. He
denied holding up anyone on 27 March 2004, with two ofher men, at gun
point or at all, and robbing them. He said at the material fime he was in
Harbour View where he lived with his cousins and his aunt’s baby father.

In fact at the material fime, he said, he was at Reef Avenue with Miss



Gloria Wilson. He stated that he had been in the Bahamas, he had

returmed on 24 March 2006 with some sneakers and clothes ifems for Miss
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MNison's son and she had come 1o his home 1o collect Aham He saidd he

®

was faken info custody from the said Reef Avenue address, and ulfimately
taken to the Hunt's Bay Police Stalion where he was placed on an
identification parade. He knew nothing whaltsoever about the hold up at

Passage Fort.

[15] In cross-examination, he said that Miss Wilson had been sent by her
son 1o collect the items as he was working with his older brother who was
a builder. He said that he had gone fo the beach in the morning and Miss
Wilson reached his home at about 5.00 pm and staved a iong fime as she
had also come 1o visit him. He said that later they went fo "Chester Fries”
in the Harbour View Shopping Cenfre to eat and thereafter both refurned

io his home.

[16]  Miss Wilson gave evidence that she livec in Windsor Heights, Ceniral
Village and she was a fuli-time minister.  She said she had known fhe
applicant for over 18 years. He used fo live at Windsor Heights also. He
weni 1o school there. She confirmed that she went fo the applicant’s
home on 27 March 2006, atf five minufes fo 5.00 pm. She fold the court
that one of her sons Marraine had requested that she collect some things

for him. She said that she stayed with the applicant until 2.00 pm. She



stated that she had stayed there that late as her son (the older one) was
was  experiencing  car difficulties and could nc longer do so. The
applicant, she said obtained a taxi for her. She confirmed that they went
io o chicken place in the shopping cenfre in Harbour View. She also
stated that she was sure that she went to the applicant's premises on 27
March 2006 as the following day, 28 March 2006, was her son Marraine’s
birthday. She therefore confirmed that from 500 pm 1o 9.00 pm the

applicant was in her confinuous presence.

[17] In cross-examination she stated that her son and the applicant had
gone to school together. The applicant she said was “always raiding my
pot". He was like a son fo her. When asked how she felt aboul the
applicant, she stated, "Sometimes | am disappoinied with the way they
turned out bui | love them”. Miss Wilson fold the court that she "fook a
bus from Central Village fo downtown and then fo Harbour View from
downtown”. When she reached Harbour View, the applicant was there
alone and she remained at Reef Avenue from 5.00 pm - 8.00 pm, then she
went 1o the plaza 7o eal. She confirmed that they talked about the
applicant's frip abroaad, although she could not recall clearly it he had
been to the Bahamas or Bermuda.  She said that Marraine did welding
with her older son and that they worked in the couniry. She fold the court

that she had not spoken 1o the applicant recently as she was "not even



supposed to be here”. When asked how if is that she knew that she was

upposed to be there she said the applicant’'s lawyer called her and “fell
me tha' am supposed ic e in court today

Grounds of Appeadl

[18]  The applicant relied on three supplemental grounds of appeal.

Ground 1

The learned trial judge brought to her assessment of the sworn evidence of
the applicant and his witness matters which were highly speculative and
at times not in accord with the evidence and in so doing denied the
applicant a fair and balanced consideration of his alibi.

(19]  Counsel for the applicant chalie d cerfain siatements made by

the learned trial judge In her assessment of the evidence as speculative

ana unfair comment.

[20] nere was the issue as 1o why Miss Wilson, o mother of two young
men should have 1o frave! by bus, indeed fake two buses to Harbour View
to pick up clothing items and shoes for her son who was working with his
prother in the country, who had a car and who was slated 1o pick her up
from the Reef Avenue, darbour View address. There was the issue as 1o
why the items were being pickec up on that day, the Monday, when the
applicant had returnea o the island from the Friday: why was it that the
applicant did not know that it was Marraine's birthday, or about the call
from the older brother indicating that he could no longer pick up his

mother due fo car difficulties. Also, why did Miss Wilson say that she was



disappointed with her son and the applicant, particularly the latter as he
was a repairer of motor vehicles at a reputable car company?  Also,
tihe discussion at the home of the applicant for over four hours have
related 1o witnessing to these boys with whom she was disappoinied?
Was there some ofther reason why Miss Wilson was constantly being
asked to speak up? Does her statement that she should not have been at

court have some reference 1o her church rules, when she had no difficulty

taking the oathe

[21] We find tha! the learned trial judge's comments on the evidence
were reasonable and fair and we find that save and excepl her
reference to there being no meniion that the sons were Sabbath keepers,
as an explanafion as fo why the sneakers and items of clothing had nof
peen collected before the Monday, 27 March 2006 which in the
circumstances, may have been unnecessary, were oftherwise quite

unexceptionable.

[22]  Thelearned frial judge stated in her summing up that even if, as she
did, she rejected the evidence of the applicant and his witness as unfrue,
and formed the view that the defence of alibl was a deliberate attempt
to deceive the court info believing that he had noif been correctly
idenftified as the man who robbed Mr Thorpe, and even if she was of the

view that the evidence of the applicant and his witness strengthened the



prosecution’s case, she was still obliged to revisit the case to see if the

nrosecutior had discharged its burden of proving that the applicant nad

(

indecd been corectly identified. We therefore found that this ground had

no merit.

Ground 2

The consideration of the identification evidence by the learned trial judge
was insufficient.

[23] Counsel for the applicant challenged the judge’s freatment of the
identification evidence in thatl, she did not consider “the possible

weaknesses in the circumstances and condifions under which the

identification was purported to have been made”,

[24] In our view the learned trial judge adeqguately warned herself of the
special need for caution before acting on the evidence of visuadl
idenfification. She addressed all the issues self oul in the Turnbull
guidelines. She considered the duration of the incident, the opportunity
for observation and recoliection and the reason why the complainant
would have focused on his assailants, especially the one who had siafted
repeatedly “Shoot di bwoy!". Although the leamed trial judge had
accurately recorded the evidence of Mr Thorpe. stating that the
applicant's face was one that "he would never forget” and that "he
would not miss”, she had also noted the description which Mr Thorpe haa

given in evidence of the applicant, {as set out in paragraph 7 herein),



which was inifially that the applicant was shorter with a slightly bow leg
but which he later accepted (based on the information given 1o the
police! that he was "shorl, wearing o cap and dark”. The learned frial
judge also noted Mr Thorpe's evidence, as stated previously, thatl the
applicant was wearing jeans pants but this information had also not been
given fo the police, as previously stated, nor was there any mention in
that statement of his impression of the “hair under the cap”. The learned
frial judge noted that the reason Mr Thorpe gave for these omissions was
that he only answered what he had been asked. In these circumstances,
however, the learned trial judge stated in her summing up that she does
not subscribe 1o the theory that all the details of the event come 1o the
fore of one's recollection immediately or shortly after its occurrence,
because it is offten on later reflection, in calmer moments that more
details are recalled. She further stated that this does not mean a withess is

lying because having given a mafter further thought other details are

recalied,.

[25] Inour view, this opinion may be quite acceptable given a particular
set of circumstiances. However, where as in this case, the applicant was
unknown to the witness, and the witness' description 1o the police of his
assaiiant being one of “short, wearing a cap and dark”™ with no further
description nor name given, nof even an alias, it cannot be said that such

a statement as made by the learmed frial judge could be justified. One



ought fo be very careful when information pertinent to one’s description is
added ot the frial. and it then becomes very important that the evidence
is clear with regard fo how the purported suspect is taken into custody,
even i later identified on an identification parade. Unforfunaiely, there is
no evidence of this in this case, which also makes the failure to disclose
certair relevant information to the defence which ought 1o have been

avaiiable, provide more than a reasonable doubt thal  the frial of the

applicant was unfair. We find there is therefore merit in this latter specific

aspect of ground two.

Ground 3
The sentence was manifestly excessive.

[26]  No arguments were proffered on this ground.

Ground 4

That the failure to disclose the statement of Detective Corporal
Robert Blake who arrested the appelilant on a warrant, severely
impeded the ability of Defence Counsel to investigatfe the integrity
of the identification issue, and also impeded his ability to assess his

instructions.

That the failure to disclose the Statement along with the failure to
produce the fingerprint results was a fundamental flaw in the
conduct of the trial that resulted in the appellant not receiving a fair
trial.

[(27] Counsel for the applicant submitied thal the identificalion issue was
crifical to an assessment and analysis of the case and as a consequence

guestions as o the idenfificalion process were crucial and imporfant.



There is no dispute that a statement was taken from Deteciive Corporal
Robert Blake in this matter and that the statement was not disclosed io

the defence.

(28] I was the allegation of the Crown that all three assailanis left the
scene in the complainant's moior vehicle. It was also the aliegation of the
Crown on the complainant’s evidence, that the applicant drove the car.
The car was located severely damaged, 2 hours later, and as stated in
evidence by the investigating officer Detective Corporai Mendez, a finger
prinfing exercise was underiaken thatf same night. There is no dispute that
no results of that fingerprinting exercise were disclosed to the defence,
and none were produced 1o the court. This Is unaccepiable conduct on

the part of the prosecution.

[29]  In the Privy Council case of R v Richard Hall [1997] UKPC 43 Lord
Hutton in delivering the judgment of the Board referred o the failure of
the prosecution fo disclose a copy of a particular statement 1o the
defence or even the contents thereof uniil affer the Court of Appeal had
delivered its judgment. Lord Hutton referred to the case of R v Ward {1993)
I W.LR 619 and the judgment of Glidewell LJ. who in delivering the
judgment of the Court of Appeal, had this to say:
"We would adopt the words of Lawton L.J. in R v

Hennessey (1978) 68 Cr. App R. 419 at 426 where he
said that the courts must:



‘Keep in mind that those who prepare
and conduct prosecutions owe a duty 1o
the Courts fo ensure that all relevant
ovidence o hell 1o an acousen o s
led by them or made ovailable 1o the
defence. We have no reason 1o think
that this duty is neglected; and if ever it
should be, the appropriale disciplinary
bodies can be expected fo take action.
The judges for their part will ensure thal
the Crown gefs no advaniage from
neglect of duty on the part of the

proseculion’.”

Lord Hufton then continued:

“That statement refiects the position in 1974 no less than
foday. We would emphasize that all relevant evidence
of help to an accused is not limited to evidence which
will obviously advance the accused's case. It is of help
fo the accused fo have the opportunity of considering
all the material evidence which the prosecution have
gathered, and from which the prosecution have made
their own selection of evidence 1o be led.”

[30] In our view, there was a duty on the prosecution to disclose the
statement of Detective Corporal Robert Biake as the circumstances under
which the applicant was taken info custody could have assisiea the
defence in the planning of the defence and preparafion of more
effective cross-examination of the police witnesses, the objeciive peing

always the fair conduct of the trial.

[31] In Linton Berry v R (1992) 41 WIR 244, Lord Lowry referred 1o G
judagment of the Supreme Court of Canada in R v Stinchcombe [1991)

(unreported 7 November) which, in his view, suggested that a much



wider view has been faken of the proseculion's duty of disclosure of
documents fo the defence, namely, “that the Crowr has a legal duty o
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of the investigatfion which are in its possession are not the property of the
Crown for use in securing a conviction butf the property of the public fo

be used to ensure that justice is done”.

[32] With regard to the results of the fingerprinting exercise, it is this
court's view that the failure to pursue these results had the possible effect
of serious prejudice to the defence. The results of the exercise could
have had the effect of entirely exonerating the applicant. It was the duty
of the prosecution fo have secured the evidence, bearing in mind that it
was the evidence of the compiainant that the applicant was driving the
moitor vehicle as it left the scene and the vehicle was discovered very
soon after the incident. The police in parficipating in the investigatfion
were obviously of the view that obtaining and producing the fingerprini
resulfs couid have proven useful. The following exchange took place, ai
page /2 of the transcript, between the learned frial judge, counsel for the
applicant and Detective Corporal Mendez.

"Her Ladyship... What is the answer, sir¢ You

didn't think it prudent knowing that the matter

was coming up for frial to pursue the resulfs from

these peoplee
A Yes, Ma'am...



Mitchell: Tell me this, you consider that the
finger-printing results, if any were found, would
have been important in this, wouldn't vou®?

Lo Fany wan iound s
o Ve,
A Yes, sir,”

It was prudent and incumbent on the prosecutfion fo have made every
effort to ensure that the results were provided and disclosed to the
defence and produced io the courl. In this case, there has been no
explanation for the absence of the results. in fact, the evidence discloses
that the police showed no interest in even seeking to obiain the results.
The absence of the resulls in light of the very vague descriplion of the
assailants given to the police, under very difficult circumstances with no
information as to how the applicant was faken into custody, all fogether
provide reasonable grounds for concluding that the applicant was not
giver: o fair trial and the convictions and sentences must be quashed.
We have alsc observed that the learned irial judge made no finding
whatsoever with regard to the failure 1o disclose the siaiement of
Deteciive Corporal Blake and or the failure io oblain ana disciose the

results of the fingerprinting exercise.

[33] The foregoing are our reasons for aliowing the appeal.





