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IN THE SUPREME COURT OF JUDICATUKE OF JAXAICA :
IE COMMOE LAY
SUIT KCG. C.L. X087 OF 1501
BETWEER DESMOND MCLEAN PLAINTIFF
¥ D YORKWIN WALTEERS 1ST  DEFENDANT
AND CLAUDIUS JOSEPHS ZND  DEFENDANT

Lavid Huirhead ¢.C. & Norman C. Samuels for Plaintifi

Dennis Goffe & Douglas Leyes instructed by Myers, Fietcher
& Gordon, Manton & Hart for the Uefendants.

30th & 31st Cctober,; 1st, 2nd & Stk
November, 1989. '
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FATTERSON,J.

On the 2Z7th of May, 1989, the plainitiff, a sergeant
of pelice, suifered serious injuries when a ﬁ;;ér“tiuck,
owned by the first efendant and driven by the second
defendant,; collided with a police service vehicle édriven
by the plaintiff. ¥The gquestion of negligence was resolved
in 1885 when the court found that both defendants were
liabie, and the issue to be resolved befoxe this covrt iS;f
the guesticon of demages.

The plaintiff was taken from the scene of the
accident in an unconscious condition and he was adwitted
to the University Eospital of the Hest Indies where he
remained for some five months under the care of Professcr
Sir Jobn Golding, F.K.C.S. Eis injuries included a severe
fracture dislocation of the left hip, fracture of the ghaft
of the left humerus, and small cuts in his face and head.
An operation was performed to reduce the fracture of the
hip and a plaster cast was applied to the left arm.

Traction was applied to his left leg. He was confined



jfd:be&, lying on his back with his left axrm suspended.
Hié evidence is that,he.had tc stay "one plaqe in bed®,
and ne could only meve if assisted. Beé was unable to
wear clothirg, znd he remzined naked in bed with a sheet
throun over him, up to 2 weeks before his discharge
frﬁm‘the hospital. 7The cast from the left arm was ramoved
after about Z wonths znd the traction to his leit leg
lasted for cbhoui 31 to 4 months. He was operated on
fer 2 second time to reduce the hip fracture. e was
discharyed from the hospital in a WheeluchaixF ang there-
arter he was conly =ble to walk witk‘tﬁe help of crutches.
He resumed duties in the carlier part of 1986, znd up
until then, and for a further Z months he was still on
crutches.

ihe plaintiff szid he suffored pain from the time

of t@e accivent right up tc the present time. Whilst in
hospital, he suffered "a whole lot of ‘pain™, and the pain

persisted after he left hospital. He visited thc
crihopaedic clinic at the University Bespital as an cut
patient for cbout 3 months after leaving hospital, and
thercafter; for about 14 months, he was an out patient

at the panysiotherapy department of the hospital. The
pain in his left ley persisted; and he visited various
aoctors. in Old Barbour and May Pen for tiat reason.

He ccould not wear the regulationiéoqts provided ifor
members of tihe force, because his 'left foot was tender
‘ané his doctor had recommended that' he shoulé wear soft shoes.
' Bor coculd he wear the regulé{iehfbhﬁmgrbund, as it caused
him mein when he &icé. fic s2id bhis oresent physical
condition is ﬁet the same as it was before the accicent.
He is now very weazk on the left side. Be looses his
balance easily; and he cannot stand cr walk for long

rperiods. He had reguler pain in his back, in the left



':1ec “and hlp, zndhis ‘left Lower 1limb is shorter than
thc rlght Iﬁaﬁltlnc in His walking with 2 limp.
' mpe plaintiff @id’ not adduce evidence from any

'ox the doctors whe sow him during the pericé of fFive
yeéfshaftér he received fhé'injurieén He produced =
report of a ﬁéiﬁi'médical examinaticn by Proféssor
The Homourable Sir J.S.R Colding, C.D.; G.B.E., F.R.C.S
‘ané the late J.D.C. Ncleil-Smith, €,D. F.R.C.S. done
on the 24th ¥ebruary, 1984. They confirmed that the
plaintiff had a half inch shertening of his 1eft

iower limb and that he walked with z iimp. The move-
-ment.ef his left hir was restricted, and a view ¢ his
%irays showed "a fracture cislocation Of his left hip
with considerable new bone formation arcund ‘the hip®
1t:€as agreasd that = tctal hlp vaplacement would be
" £éqﬁiréd at soﬁé<stége, Tt qot ‘E@ﬁo‘ Tha plalntlff
was 3% years of age, and it was ccmgidered that the
cperaticn, if done at that time, would carry a Furoat
‘risk of new béne formation cpce mors degrading the
results of the coeration.®

Dr. Lomer E.C. Kose, F.K.C.S a registeved

medical practiticner and specizlist orthcpaedic surgeon

estified that he first saw the plaintiff on the 15th
June, 1988, but he knew that the plaintiff Hed been
' seen by Dr. McoMeil-Smith pricr to that. The pleintiff
' complaified cf pain and stiffness in the left hip.
Examiﬁéﬁion”révealed that he walke€ with = 1imp due
¥6 leg-length ciscrepancy.  Pe had 80° cf flezicm in
" the left hip with no internal or externzl rctation.
There was also nd adducticn or abducticn of the hip.

He had no flexice contracture of the left hip, H-rays

of the left hip revealed masses of heterctopic bone



formation in the scft tissue, mainly on the superiox
znd superclatexal aspects ci the_leftlvhi{:eF and thmye
was“irregalarity of the acetabulum secénﬁary to tihe
fracture. Alsc,; he bhad developed Psteoar+hr1tlm of the

left hip secondarv to the severe fracture dislocation ci the
left hip. The va Ilcus mehlca; terﬂr were explained os

fcilows:-— “Flax1on means thu abllltn tG 1ift your hip

ffrom.the”neutxalrycsitlon fcrwaxa_w1tn vour knee flexed.

‘The average: person's flexicrn would be 130¢. “"Rbcuctiom”

" is standing ond moving your hip outwards - away from poux

boidy. The average is 70° - §60°. - YAdducticn” is the
oppcsite to ibducticn, standing apd moving hip towards
the midline - the average is 20°( “"Internal xotation”

is turning the toes inwards which involves movement <f
the hips.  The average is up to 32°. ."External xotatiom®

is the cutward turn <f the tces. Average is 35°.

- "Flexicn contracture of the Lip" is an sbroxmality in

the hip, and no one should have this. It signifies tbat
the hip cannct e extended to the neutrzl position.
The result of this is that therc is a compensatory lumbar
landcsis. Without a pelvice tilt, the plaiptiffi oonlid
nct put his foot flatly on the ground.
Lir. Rose evaluated the plaintiff on the Zéth
October, 1989% and his findings were as Icllous:—
YHe continunes to have a2 limp due To a still
- left hip. - Over the past year, he has he“h
complaining of lower back .pains... This is ncw
due to the incrceased stress. which hhs'hf'L in
the Sacrcilizc joint and the Lumbe Sacrel Ipine
as' a2 result of the lack of movements in the loit
hip joint. This is likely to get worse 2= e
gets - older. His restrictionc have vigtfally

remzined the same zné the renge of motion
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in his left hip has knot changed significantly
since his last visit to me. The following
is the iange of moticn in the left hip -
Flexion 90°, sbauctick 30°, Kiuction 10°,
Internal Eotaticn 0° External Rotation 15° aud
?1e$i¢n‘Conﬁracture of tﬁe hip 3¢v. ZX-rays of
the lefi hip ievéaled Hoterctopic bene formation
Situéted-in the supericor aspect of the femcral
“neck and heal. There is alsc narrbwing of tho
ﬁdiﬁt'ééace. Mr. ¥chean®s total percentage
"gefmanent‘ﬂisaﬁiliéy is EG%fcf the whole perscn.”
The doctor tegtlfled that the cegreu oE restrice
tionm in tﬁe”ﬁirsj' nt cf the plaintiff will nave.coxﬁlm@rﬂbla
effcct un his work and recreaticnal activitieé;' whe iimp

Cwoul@ limit how fast he can walk, and his ability to run.
He would he unable to sqnat,'éo kneel, 2nd to cross bis
legs right over left. He would be wmable to put on his

socks in the nbxmél Iashion; e would have difficualty
in getting in and out of'a car. BRny form of recreational
sctivity weuld be ccnéideﬁablf restricted.

Be could sit only bﬁ arching his back and ihat
would put mOre stress on the gaCIOwiliaa joint, €4u51lg
lower back pain.

- The surdac acn expressed the view that the only
cperation which would return iﬁe plaintiff to some decree
of function is 2 total hip replucement« This woulc
relieve theﬁpain and increase the functlcn Ot the hip.
However, this'éperatien is complicate& by the heterotcnic
berne format1cnn it wcuié take much longer ané there is

at least = 56% chance thct tha he*erctoplc bcne formaticon

. . A . ) 1
would recur. If the neterotcglc bone'formatlon does

e
t



not recur after the hip rerlacement, then the plaintiff
would have = very satisfactory result, and his total
disability would then be about 6% cf the whele Derscn.

However, should it recur the total hip replacement

would be a failure and it would be pointless doing

'éﬁj other cperaticn. The Qlaintiff could revert to
the formei positicn or it moy be worse or nct as severe
aé before.

the plaintiff testified that ever since the
accicdent, he suffered pain, and, having regaré to the
nmedical evicdence, I zccept his testimcny on this score.
The pain suffered must have been in varying degrees.
While he remained in hesrital not only did he suifer
seveie pmin, but his ciscomfort must have beem great
indeec. He said that after the tracticn to his lug

was removed, tre nursce assisted him to get out of bec

and tried to make him walk, but

since the plaintiff was injured
pain, witn only a 50% chance of
ament operation is successiul.

is possible thet he will suifer

3

nis 1lif

(t

=; he was 35 years of &g

it was too painfunl

‘zné he could mot walk. The pain dic not cease when bo

" left the bhospitzl. More than ten years have elapsed

and he is still suffcrinc
relief if the hip replace-
If it is not, then it
rain for the rest of

e at the time «f the

zccident. 'The nlaintiff has consented to have the hip

operation done, even though he

is aware of the chances

of feilure. Dr. Eose has recommenced the operation.

I an impressed by the learning

c¢isplayed by Dr. Hrse;

and I readily zccept his judgment in this regard.

I accept the plaintiff’
the accident he played cricket

ané hrea 1 Policde S§jérts Club,

s testimony that balicre
for Innswocd Estate

and that he.alsc ¢id



iishing Eﬁd swimming._.ﬂince tth he can ne lcnger

1nuu1ge 1n thcoe fcrms of sgcrt beuauﬂe of the ctlffﬁbss

in h;s hip znd severe pain at,tlmes. Dr. Roge is of

ES
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the view that even if the proposed operation is success~

ful, 1t woulié be LPWLSL Fcr the Pl&lﬂt’ff to engage

. in zny form of strenecus sports. The plaintiff testified

J

that his soxual relationship with his wife had been

affected, but I zccept the cvidence of Dr. Eose thet

.Pain . in the hip weuld not cause any sexual probloms,

zlthough petients with back ualns hcve um@lrlnﬂ

 about sex probilems, On a balence of prcbabilities, I

Deitritch reported at page 45 of Velume Il'of what is

reject the pleintiffis testlmbny in thls regard.

There has been & vast difference in the amcunt
of general éamagestsugggs;eélby the @laintifffs.attcrn”y
and_th? éefenﬂantgf attorney. Rkr. Damuvels refexre& e

o the award rf general damages in the chg of Laing V.

commeniy called "Xhen's Reperts®, amd also the case of

Freeman v. Central Scya (Jamaica) Limited. repcrted at

page, 23% ci the saiﬁﬁrepartsn‘ He asked the Court tc bear

1n alnd that the value. of CRCY in Jara¢cL had fa2ilsn

br“m“nucuslv since the award,in Laing's case, anG eXpress

by 50% today. He asked the Court tc take into considexa-

.ticn the chances of an guﬂcessful L@ ratlon tc ruplace

=

the hip joint and the conseguences that would ficw in

that event. Fe suggested that 50% b added to any
projected figure; tc cover that contingency and ke

suggested an award of the sum cﬁ $3?5,009faﬁ unéer this

- head.

He referred to the judgment of White J.A. in

Relly v. Bennett £.C.C.A #45/87,cdelivered cn 2né Eaxch;

=

. the view thet any ameount awarded in 1283 should be increased



1588 wherein the Court increased an awardé made in the
Court belcw in respect of loss of amenities from $6,000
to $50,0600. $he Court took into consideration "scarring

nG <¢isability® suffered by the Plaintiff/Fespondaent,

£
o

ag well as the fact that his movements will Le severcly

:«.g .

restricted — "he will be unable to climb 2 ladder

0

stocﬁrin which'éctivities:he will be heavily circumscribes
if his prospective employment entails either activity.
7Indeeﬁ, the medical evidence is that the more serious
injury to the thich could affect hLﬁ as an electricion

if he has to elimbh leéders or ;téﬂﬁe HBe would have
troubkle to right kﬁeeu Eis ability to play footknlild
would be.affécfed; The nlaintiff's enjoyment of 1ifz
nas consequently been reéucud,”'-ﬁru Soanaels asked the
Court to take iﬁtﬁ éccauné, in the iﬁstant caSe,
the Pleintiffis loss éf sexuai enjovment thircuch ?ain

and theat the iﬁjuries would ﬁampﬂr futore promcticon.
but as Kr.CGcffe rightly pcinteé ocut the evidence <ues
nct support this. h m

i4s regards future exyenses“for the Gnefaticﬁ

tu replace the hip jcint onc remcove the heterctopic.hnne
fexrmation, #r. Semuels urged that it was fair and reascnablc
for the plaintiff o follow the aﬁvice of his surge
anc have the Ggeraficn done at the G Jﬂsééhﬂﬁlhfﬁfiﬁﬁla
There, the toutal ccsté.fcr the éperati@n as 3tat€ﬁ iy

e administrator of the hospital znd by Dr. Pose,
bes- | |

Surgeon‘s fee $11,506.08

Assistant Surcgeon's feco

[t
b
()
[
]
[y
)

énaesthetist‘s fee

'vq
L]
)

<3 €3
[
(=
[

5
&
&

plant

%
i
[



- g -

Ecospital “fees andé nursing care - $12,50G.00
¢42 009 g

:Flnallyg Mr,,Samue*s contenﬁeé that the plalntlff hias
been and w111 be hanalcappeu in the lawour market and
thet he should be ccmrensated for that ioss. He suggéstié
the sum cf $25,000.00 uncer this head. |
Tc summarise, he has sucgeateﬁ the followxng amnﬁbts
fcr geaeral damages==
Pain & suffering - past present and futuxe £375,008.,00

Loss of zmenities i54 Gvu.&“

42,8000

rs

Future expenses

pU———

$592,000.00

Hancicap in the iabbur-market 'Zﬁ,ﬂﬁﬁ.ﬂﬁ
Mi, Goffe ¢n the other hand, submitted that as |
rerards general demeges. the Ccurt should bear 1ﬁ7ﬁ1nf
the chances of success of the tOtal hip replacemunt
creraticn and that ifE 1t_1¢ successiul thun the pe 4anent
clsability of the pleintiff wculc e nnly 5% nf: the .
whole j_:erso:° He pointed cut that the wura cf alS@,dJﬂ
in Leing's case under this head 1nclﬁueu kaln and suffering
and loss of amenities %48 500.00,; and fathre chenses
for the cists of surgery cverseas $116,900.Gb. Ee arplied
the 50% increase suggested by ﬁr,.Samuels and arrived
at a ficure cf $60,002.00 for pain and ﬁuffefiﬁg ané
less of amenitiesf However, he agyeed that the Dvé#all
injuries svifered by the plaintiff in the instant case
was nere sericus than th;t in the Lalng s case. He ;eferred

to the case of Morgan v. Jamaica Onnlbus Service reported

at page 8 cof Volurme 2 of Kaan's Reports; where the lourt
in 19%6 awarded $114,000.C0 fcr pain and Suffcrluf

and loss of awmenities in a s;mllar case %ut where the
rermanent disability was 40% of the whole person.

He suggested that the Morgan awardé would be $165,0600.00

il .



today. He argued that the plaintiff is still working

in theléame ick as before the zccident, and that based
cn the awards in previcus cases, $80,90G56.0C woulc be an
apﬁrépiiat@ award in the instant case, but for the
hetefbtcpic bone Formation, and the chances cf its
recurrenée after;the total hip replacement. He suggested

that a further $20,000 should Le added, making a totzl

100,000.00 which would include all aventunlities,

4

of
past yresent and future.

As regardis the futuvre expenses for the DTCTOSGC
hip repiacement =nd the rsmoval cf the heterqtcpic one
formantion, Mr. $offe submitted that the plaig?if% WOE
under a duty tc miticate his dGamage. Be referréc to

the case of Selvznayacam v. University of the doct

Indies [1583} 1 21l ER 824, a decisica of the ¥r

:‘l.‘ J&j‘-
Ccuncil, as authority for the principle that, 2
wlaintiff is under a duty to act reascnably sc &5 ©0

witigate his damage, and that the burden of DECVAn
reascnableness was on the plaintiff. He uwrged the Court

to award an ameunt to gover the cousts of the opersticn

"tc be done zt the University Hospital and not at

- —

. Joseph's Eospital, oné he suggested an  eward of

(%]
o

L)

¢,5%0C in this regard.

. goffe urged the Court o reject the
rlaintiff's clain for an award for his being handicziged
in the labour market as the plaintiff kad faiied o
make cut a'case for such zn awerd. He pointed cut that
tie Qléintiff'hés-éctad 25 an inspector since the
accident and that the slight limp is hardly noticeable
te the layman®s eyo. -

In my judgment, there is nc deubt that the

plaintiff suffered severe injuries and that the pain



and suffering was great inaeeé:fcr the time theat he
remained in hospital and for many mouths alter hs %as
Gischarged. Iowever, Lhcse Emln and uufferlng ngh have
subsided scmewhat tC. enablt him to return to w'rk, Bat
even then; he must have suffered same_disccqurt.%y

having tc use-crutches. I zccent his evidence that

the pain has nct ceased, but tahere is nc evi@encel
‘aiscloses thet after some 17 menthe after leaving hcsrmbam
he discontinued vhysictherary, and it seecms that his
visits i & doctor because of the pain were feﬁ &,

far tetween. 7The development of ostecarthritis cf the

left hip and the heterctopic bone IC aticn havc Loth,

in my view, contributed greatly o his continuald 123,
ané the stiffness of thehip joint with rhe resultant
locss of movement, courled with the shsrtening cf his
left icwer limb, must all add up to ngé ccnétaﬁt scurce
of suffering cover the past vears.. Euaccept'his evidence
that he can no longer take part in sgorting,activities?
and this seems a great loss for a2 men of b s age. *
If the hip roplacement cperaticn is not sucqessfal than
e will be faced with a continuing permenent ﬂisa@ility

of 2¢% of the whcle perscn for the rest of his iifc.

if

L

[N

t iz successful, he will still Lo faced with = 6%
rermenent disability. There is no doubt that the proposed
operation fcr the hip replacement will create sme |
zmcunt of ;ai§~an¢nsuffering‘for scmeitime after thco
cperaticn. The surgesn’s.evidenceg which I,acce;t iz

that the patient would remain in hcspltal fcr 2PPTOX cimstely
seven days and then he would be sent home with < walrer

for cpe month, and thereafter he would graduate o a

cane before full recovery.



If the Plulntlff Sthsfles the Couft that =g =
*esult of his lnjurlns his chances for adévancement in
the Constg}ulary fcrcu nave %Lon affecteﬂ, then he qulﬁ
be entltled tC ha compensated for loss in hl¢ TECUninry
pros;ecfs in resgects Gf his employment. L e
-The plglntlft bias not been proxcted in the ,gst tbr 3 ars,
-but thave 1s no LVlance tﬂat his injuries haVe in onyway
contrituted to his lack Cf advancerent. Ew has lrcﬂki»
admitted that “it is.yos ible for a ool man té Lo helo
Gown and therbaﬂ man GO ur. Even if acci&ent had n@%
hangeneé, a acﬂd man 1ike me mey never have gone uy -
who kncwsf, But even 1f the wlaintiff sﬁculd lcave his
present amplbyment hls ev1éenCt ieg that, giving his
tralnlny in c“cer M_ng znd business, it is yéssible
he couln e bettex cutsice tné fcfbea 'In mv'ﬁiewf che
;1g1nt1ff hag fziied to shcw any 1ass of veconiary
prospects in respect ¢f his embloynent in the Comstalwicry
force, anﬁ accrrhlnolyy I will nct meke ap award in this
recard. |
TuL cl im for om awafd in resfect of the e¥j<oSes
o bhe 3.1'1(:1,1333:’*rq in t}e future Ifor the tat%l hip replocoment
cpcraticon was resisteé by the defendants cnly in so Inx
B 2s the quantum is ccﬁcerneé; I acyree with Br. Goiffce's
submission that it is the duty of the plaintiff to
mitigate damage. I.c&ﬁ séé nc reasﬁnlwhy he has chosoen
St. Josephts Hospital over tﬁe iniversity EBospital for
the venuc ©f his fﬁture o@ératicn. I am bound tC gi
effect to what is veascpable in the 01rcumstances..
Dy, Iicose tEStltL&u that hc heas chcgan Et. uCSEyT"-

ﬂosp1tal tc <o tﬂe oyeratlon, »ut he has not stated why

he hes made that choice. HL aamlts ‘that he is = consultant



at the Unive:sity Hespitel, and thet there is no medical
reascn why the cperaticn could not Eé cons at‘the University
Eospital; Ze testified that the §1aintiff wculd get
LICper méﬁical_care there and he cculd peiform fhe cuerstion
there. ¥he cogtngf the cperation &t the University
Hospital would be much less than at St. Joseph's. At the
University tﬁe-charges o the @1aintiff would he approxi-
mately $4,0060 for the implant, and the hospital fees would
act exceed $5,G00. There would be no charge there fur
the surgecn®s fees but tc these amounts should be added
approximately $500.00 for physictherapy, making a total
<f approximately $£9,506.00, I am mindful of the fact that
the plaintiff was ;ningatientat the University Hospitzl
fcr many monthis and thereafter an outpatient for about
17 wmonths. Taking all these féctors intc consicderaticn,
I am of the view théf it is reascnable that thé'piaintiff
shovlid mitigate éaﬁage and have the cperation done at
the University Hospital and not at St. Joseph‘s EHospital.
Accordéingly, I agree with Mr. Goffe®s submission thét the
award should be in the sum of $9p5QG°GG, but tc that I
will addé a further $1,500.00 tc cover unforsecen expenses
that are likely tc cevelop by the time the cperaticn is
done - my award under thié nead is, thérafore, Sll{ﬂﬁﬂ,ﬂig
I have teken into ccnsiéératicn the suggesticns
made by both counsel as regards the amount tc be awordod
fcr pain and svffering and loss of amenities, and I
regaxrd ther as beipg helyfui tC establish.thé rang
within which thercéurt haslin the past made awards in
similar cases. Eowever, the aséeésmen+ ox famages ﬁnéer
this head must be based con the merits of each case.

I have already expressel my views on the evidence, and
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based on those views, T will award the sum of $18C,000 -
fcr'péin and suffering and loss of amenities, pasty presecnt
anc fﬁ%ﬁre;'

1 turn now to the plaintiff’s claim for special .
~éamagés'and ¥ shall list thcose items that were agreed
between counsel, viz:-

{1} Extra Domestic-help 32 weeks € 340 p.w. =

_ ¢1 280. GL
(2). Cest cf gﬂraya o 125 oo
(3) KMedical exrenses 7 1 38G.,00C

A number of 1tems were not provec by the rlalntlff,
an¢ ccnsequently, they were struck out at the request of
counsel for the plalntlff. | h

The contestea 1tem; are now ccn51ceréd sérlatlﬁ.

(1) _“lee s VlSlt whllc plalntlff was qezlcusly

-y

111 - $12 per day for 2 months $72- ¢t
The plaintiff testlflen that he 15 a marrlud man,
ané while 1n hospital; he was v151tec by hlS w1fc on é
Qully basis for abcut 2 mcnths.r He salu she travelleé |
from Old Herbour each day by fubllc transport at ;ﬁcf st
of $12 per Cay. Mr. Samuels urgeG that thls claxm is
allowakrle unée% the head of parasitic aamages. Firi ot Guffe
submitted, and I agres, that the:wife“s #isits were
routine and cught tc be disallowed. He referred to the

case of Jochnson v. Browne {(1972) 1% WIR 382 as authority.

This item is diszllowec.

-‘?)-. “Travelling té saek medical attentlon
?1alnt11f -2 tlmes per week for 14 months -
$120 return (Gl Farhcur to Unlver51ty |

_ .Hospital) . _ 3 $14 4@u.@6;

The ?lalntlffss evicence in supgort of this

claim 1s:thataforwabout.lagmonths he travelled from



his homefin ¢14 Barbeur to the University Hggpital _
for physictherapy. EHe was unable to travel by public
'transpcrt because of his injuries, and consequentiy,
he chartered a car on each occasion. Hr. Goffe 4id nctl
challenge the bumber of trips, but he attacked_thgscreﬁit
of the plaintiff as tc the amount paid for each trAL
He asked the Court tc teke into account the fact that in
the Qriginal statement of claim, the amcunt stated for
.each trip was $20, and that it.ﬁaé crly in October, 1853
 that the statement of claim was éﬁeﬁdeﬂ to read $120 per !
7triy. He ;ointeé mﬁt that the WlfL s claim for traveliling
the seme ﬁistance was @12 ker trlp. Ee urged that
hav1ng recarc.to the ylalntlff‘ saléryy if was unlikéiﬁ
‘that he coulr have affordeu to pay thmt amount on this
item alone. ﬁe uggester that t”e Ceurt shoulc allow
only vnenhalf of the amount clalmegg I have taken intc
account the distance i’eJ!:‘s,-af@en Olc ﬁarbour gnﬁ the Tniversity
Hospital.r It was not unrcasonable, in my v1ew, fcr the
plglntlff to have travelleé %j nired trans;ort, and ‘there
is no av1cence to =uagegt that the costs were unrez sonable
or exorbltgrt anc I <o not 5C flnro- This amcunt is
allcwed as clalueu.-'
!3) | “Travelling Expenses
' 01 Barbour to Dr. MeNeil-Smith at
Taﬁgerine élaée,zxingstOﬁ'4 times
at $120 each time - $480%.
The evidence ﬁoints ﬁo thrée trips
only, and for the reasons stated above'l will allow
$360.GC R “'.\:3 AR
{4) "Cl¢ Harbour tc Mona Rehabilitation Centre,
. Mona - ?oihﬁ meGical examination Dr. J.D.G

McﬁéiIQSﬁith'andfPrcfessor Sir. John Geolding -



- bnce"' $ldﬁ'ﬁﬁ“

Plalntlff‘s evicdence is that he §a1= $4C0 for this trip,

because the taxi hac te walt the whole day. There was

ne a@pllcatlcn tQ amenég andd I will only aliow fhe amount
clalmec, v1z 3140
(5) ‘“Old Harhcur to Tangerine §1ace and.
| Eureka Medical Centre two times at
£120 each iime $240".
The eviﬁegcé_discloseé that on thesec cccasioﬁs, the plaintiff
travelied Ey\public transpert at a cost of $4C each dav.
He explzined that these trips were maCe a2t 2 time when
he was improved and akle to travel by rtublic transyport.
I will allow $BC. | |
{6}:7:“016 Harﬁouf tc Tniversity Hospital
Hona,-Sepfember 1379 - December, 1979

"

3 days per wes 2k 51 days 8 $120 Ter day

*5
[+ 41
wy
fadd
]
[pe¥]
@
("\
(4]
-

The plaintiff testifleﬁ that upon leav1ng the

hospital, he attended the orthopaedic clinic as an out-

?atient for abeunt 2 months, travelling b? a chartereébéar
at a cost of $12¢ per trip. Mr. G¢ffe*s chjection to this
amount was as stated in "(2)°® akove, and for fhe YeRsIns

already stater;F I w111 aliow 36 trips 85120 per trip, =
total cof “4 32¢.¢0., |

(7) “Lsss of Marcﬁigg Criers estimé£eé @ $7C
pex monfh for ten years $8,400.0C7,

The plaintiff said that zs 2 sérgeant, he would be paid
ch a “Farchlu, crcer” for duty €cne outulae cf hls pclics
2red. The amcunt of pay Woula gepena on how far away he
went, hcw lcng he stayed and for whom he worked. He said
he worked at the Caymanas“Race Traék eﬁery race cay wﬁile

he was stationed in the parish of St. Catherine, and for

ek
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his services he would be pald $48 for each 4 hour pericd.
When he went on raids out51éc the ﬁarlsh, he wcul
paid »35 per day. For attenalnc CuUIt, he wmulc reéelﬁe‘
13¢ per mlle for travelllng cut51¢e a radlus of lu wxlus
.from his station. The plzintiff was unzble to statc | |
what was hls loss in this re¢ rd - “rom tlme to tlme )
he would receive sume extra mcney o marchlnc orhers,
but there was né tel ing when that wculh Ye znd how much
could be earneﬁ nny ~waré ancer thls neac would e
completely sp eculatlve and accoralnglyy th1s ;iem is )
isallowed. | | |
{8) *Logs of ullbﬁance for £r1v1ng J. C F
vehlcle over three {3) years @ Cé&u .
Ter year $1,38¢C. bO. ”
In ayport of thls 1tem, the rlalntlff testi
that up.to the txmeoffthe acc1cen£ he was a "force {rivexr"”
“with an allcwénce 45 Eer mcnth. after the acc1aent,
he ceased being a force drlver and ccnsequently, ha lcst
the $45 §ér month ailewance. It was only in 1986 that he

-

applied and was re-instated =2 force ﬁrlver, H¥r. Ggffe

im

argued fhatrtﬁe plaintiff 4id nct say whv he dld nbt

appiy to be ievinstated a force driver nefcre 1986, and that
nothiﬁg sﬁéulé be awarded under ‘this heac, I ﬂlsagree,

The plaintiff hes claimed for 3 years léss,:althéuth.f

he had neﬁ beeﬁ & forece ﬂrivef fcr_cver @ years; Chrwicusely,
his state of recoveiy‘wcﬁid have hac sCEC Flrect bearing

cn the time within which he coul hav ag 11&@ th

remiastated a force driver. I do nct con51éer th.eb
years tb be an unreasona le tlme for him tc have been
off QIlVlng, and I w111 Pl;FW the sum C°f »1 380 as claimed.

There remc s thls la t clalmzw
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- rLess of profits’ Opérating licemsed
vremises cffering food at Darlington
o . Drive, St. Catherine -~ $350 per week
for five yeors $18,280 x 5 - $91,G0C.00
e .. Mr. Goffe resisted this claim vigorcusly. .He!
attecked the credit of the plaintiff. He pointed cut .
that thic item was included in the claim for special.
damages only since October 1989 when thé statement wf
claim was amended. Even then, the loss was stated at
#350.00 per week, and that was included in the_;laintiﬁf“s
affidavit in support of the summons to amend. Yot the
rlaintiff testified that he made a net rrofit cf heltwaen
$600.00 and $800.00 per week. He said¢ he was the proprietor
of the licensed premises, but when cross-—cxamined, he
said that the spirit licence was not in his mame but in
the neme of one "Whosia Wembhard®, althouch Miss Hembhard
applied for the licence and paid the fees for it ezch
year, she did nct receive any of the. profits from the
business nor did she contrcl its operation.. He was the
socle cperator cf the lucsiness receiving the retorns
therefrom. He employved somecne to sell in the shop,
but he supervised her
o ¥r. Goffe raised ancther point.  Ee referred
the Court tc Secticm 3 cf the Spirit Licence Zct which
fortidgs the sale of spirits either by wholesale or by
retail except by perscone. thereuntc duly licensed uncer
this Zct, cr on their behalf by perscns in their immediate
employment, and then only in conformity with the terms
of the licencs held by such perscms;as set forth.
in this Act.” & breach of these provisions carried
severe penalties of a criminal nature. Ee submitted

that the maxim "ex turpi cousa non oritur actic® cught



to ke zpplied in the circumstances znd that it wouid
be contrary to public policy to affeord the plaintiff
the relief scught. BHe relied cn the case of Thackwell v.

Barclay®s Bank Plc [1986] I ALL BR 675. He sulmitted

finally, that in any event, the evidence of the plaintiff

was to the effect that he had lost his stock because

J

his servant had credited it cut. In such a case there
was 2 "novus actus interveniens¥, and that the damages
would therefore be remcte. He asked that no award Le
made uncer this item. Mr. Samuels argued that the licensed
premisés were within the law andé that no law had een
trensgressed. Be said the loss flowed directly from the
plaintifffs inability tc handle his affairs during
.illness, and .since the éefendants did not challenge
the profit or pericd of loss, the amcunt claimed shouid
“re awarged.

In my view, it is strange indeed thet this item
of lose for the substantizl amount cf $£931,000.00 could
be over lockeé for over ten years, and it certainiy
brings in sharp focus the veracity of the vlaintiff.
He has thrown up 2 figure at the Ccurt which ciffers
from the pleadings. He has admitted that the rremises
were not licensed in his neme rcr &id he pay the licence
fees, yet he insistgathat the licensed preprietor had
'nothing tc ¢o with the gperaticn cf the licensec rremises
nor &id she .enjoy any of the prefits. 7This does not
appear to be credible testimony. If the rlointiff, a
sergeant of police; chooses to cperate a licensed
premises ir the way that he szid he €id, then I am cf the
view that this Court shculd not assist him by awarding
damaces that would flcw from his illegal cperations.

2



The plaintiff must have known cr he cught t¢ have known
that he was operating the tusiness illegally. Public
Cclicy Gictates that this item should be disallowed, -
becausé c£ﬁéiwiéé,-the'court wculd be indirectly =zssist-
ing or encour:sging the pizintiff in his illegal activities.
But oven if I zm wrong in the views expressed above, T
agree with Mr. Goffe's submission that the damages claimed
in this item is remcte. The lces complainel of, on the
evidence, resulted from the act cf the servant cf the
plaintiff, a person who is in ne way connected with the

defendonts. In Weld-Elundell v, Sterhens [1%20] A.C. S36,

fot £.988) Lord Sumner saics-

“In generzl {apart from spoecial
contracts and relaticns and the
maxim respondent supericr) even
althcuch A 1is in fault he is not
respensible for injury to C, which
B, & stranger tc him, deliberately
chooses to dc. Though A may have
given the occasion for B's wmis-
chicvcous activity, B then becomes
a new ond indeprendent cause”.

For the reascns stated above, this item is disallowced,

It was cubmitted that there was Un justifiabie
Gelay in brincing the assessment for hearinc as the
vlaintiff had taken no steps in the metter for fully
one year and three months, znd that interest shouic e
disallowed fur at least during that time. I accejted
this submissicn and accordingly, instead of awarding
interest up to the date of hearing, I have decucted the
rericd of cne vear anc¢ three months which I consider o
reascnable time for the deliay, and have accordindy awarded
interest us to the 9th Aucust, 1988.

Damages are assessed in the sum of $2061,000.50
General damaces with interest ¢n $19(,000.00 a2t the rote

.

of 3% per annum from the 2276/81 to 9/3/88. -



and €23,465.00 Special damages with interest therecn
at the rate of 3% from the 27/5/7¢ to the 9/8/88.

Costs to be-agreed or taxed.

e et T






