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JAMAICA

IM THE COURT OF APPEAL

GENERAI: LEGAL QOUNCIL APPEAL NO: 1/85

BEFORE: The Hon. Mr. Justice Rcwe - President
The Hon, Mr. Justice White, J.A.
The Hon. iir. Justice Poss, J.A.

CETWEEN KENNETH McLEOD : APPELLANT

AND LUCILDA McLEOD REGPONDENT

Roy Fairclough for Appellant

C. kattray, 9.C. for the Geperal Legal Council as

amicus curiae

february 20 & April 24, 1987

\J’o-é:—n'

This is an avpeal against the majority decision of thes

Disciplinary Coumittee of the Ceneral Legal Council in complai

§ of 1532 hande? down on August 7, 1935, in which it was

ed that the zpwellant be suspended from practice for six

ironths and pay the cemplainant costs fixed av $2,400.90

This comuplaint was made by the respondent Lucilda YMcLeod

against Xenneth Mcleod, an attorney-at-law, on 25th January, 1202

and stated as follows:

"On the 25th April, 1923, I agree in
writing to sell wmy voremnises known as
16 Claude Clarke Avenue, kontego bay,
St. James to Mr, Kemneth Mcleod and
Mr. Orrett Mcleod at 2z 23vice of
$40,000.006.

In view of the fact that I intended

to go atroad, I personally handed the
dunlicate certificate of title to

M. Kenneth McLeod whom I knew to be
an attorney-at-law, wvith express
instructicns that no transfer of the
nremises should be effected until

the nurchase price was ;sz to me or
suitable arrangemenis for payment made.
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"On my return to Jamaic: in Aoril,
1881, I received informaticn that
the premises had bezn transferred
to Mr., Kenneth Mcleod and
¥r, Orrett Mcleod. 1 did not execute

an instrument of transfer at any time.

I thercupon consulted iLir. MN.M, Hamaty,
2ttorney-at-law with o view to having
the premises re-transferrad to me or
the nurchase price paid by the
purchaszrs. To date neither event has
taken nlace and I am thevefore
referving the matter o you for you to
talle any steps which you may consider
ampropriate. I have cnclosed copiss
of relevant documents.’

The comrlaint was heard by the Disciviinary Committee of
the General Legal Council; the complainant and !'rs. Hines gave

evidence in support of the complaint, 2fitzy which it was

submitted that there was no case to answer by the apnellant. Tre

Disciplinary Committee ruled that there was no case to answer in
regsayd to the allegations of forgsery, bLut that there was a casc

9 answer im respect of paragraph (2) of the erounds of the com-

o

plaint, a prima facic case having been made ocut. The appellant
then gave evidence and after hearing submissions by attorneys

t

on both sides the Committee reserved its decision.

On Auzust 7, 1985, the Comrittec by 2 majority deliverad

its decision. It commenced with the allecations of ¢

set out as follows:

T
Qa

“(2) That the complainani

h id not
xecute apn instrunent of
t

e f transfer
at erny tine.

(v} That the comnlzinant gave exnress
instructions to the respondent
that no transfer of the prenises
should be effsctsd until the
nurchase nrice was naid to the
complainant or suitable arrangements
for wayment made.

~

) That the respondsnt e¢ffected transfer
of the said premiscs o himself and
his brother controry to ths complainants
instructions and by the use of a \
forged instrument of transfer.

(
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(4} That un to the date of the 2Xxecution
of the comnlaint hore the respondent
had failsd to re-t T the cai

e Sdail i;i
.

SYOBSTLY Or vay the nurc

nese Nrica.’

\
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The Committee then went on to set out its findings whichk
were as follows:

(1) On the 25th Apxil, 1220
Complainant entered intc
written Contract to sel
nremiscs known as 1¢ Claude

Clarke Avenue, Jdenteso Bay,

to the Roswondant Zenneth

McLeod and the Pesuondent's

brother, Orrett Mcleod for

$£40,000.00. The Respondent
and his brother, Crrett, are
in fact nevhews of ihe

Complainant.

(2 The Contract was drawn up by
the Resrondent wio inserted
therein a term to the effect
that the carriage of sale was
to be in the hands of Victor L.
Robinson, Attoraney-at-law of
233 Orange Strect, oncego BRay.

(3) In fact Mr. Robiascn wmlayed no
pdrt in the »nroccedings at all
and the Zcsvondent at all
relevant times =ccca for beth
Vendor and Purchaser. The
Fespondent admitted this when he
stated in the cours:s of his
¢vidence ‘The carriase of sale
was really in wy tands,

{8 The Comnlainant ezecuted a Transfer
to the Respondent and his brother.

(5) The Complainant gave the duplicate
Certificate of Title to the
Resnendent but did not gsive the
2espondent as she said she did

specific instruciions not to
transfer the land without seeing
that she was paid. The Re spondunt
in fact procured th» registration
of this Transfer on the uwpronrl ate
Certificate of Titls

= eéntered at
Volume 101& Folic &5 eon the ist May,
1980.

(2) On the 26th May, 1320, the Respondent
mortgaged the +0 the Jamaica
Wﬂtlonal Buildins Socisty to socure
$40,0060.00. On the 3rd March, 1781
the Respondent izt morteaged the
DYOH nrty to NatTOW Commercial
Bank Jamaica Limited to secure anothor
loan of .20,J30¢uu.




(7)

(10)

(11)
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noney, spent it othet 5 and did
not nay the Comnlain he purchase
noney.,

The Respondent received the mortpgage
a 3
ant €

The Comnlainant changed her mind
about Sclllng the land %o her nephews.

The Complainant came o raalise that
the Respondent had mort¢raged the
property and spent the nortg ged money
and was not in a vposition to transfer
the property .bacm to her.

When the Complainant threstened the
Resnondent with nroczedings, the
Respondent entered into an agreement
on the 8th May, 1251 (Exh. 3) with
the Complainant to re-transfer the
land to her which weould have involved
paying off the morteases already
nentioned.

The Respondent failec (o perform the
agreement to re-itvansier (Exh. 3) or
to pay the purchase urice to the
Complainant, whereu, n the complaint
to the Disciplinary Committee dated
25th January, 1922 was laid.

Subsequent to the laying of the
Complaint to the Disciulinary Committee
the Respondent enterved into another
agreement with the Complainant dated
19th September, 1402 (Exh, §),.

The Complainant Zid sisn the Instrument
of Transfer,

The Complainant zlleged that she handed
the dunlicate Certificate of Title to

the Respondent with exnress instruc-

tions that it was noi to be transferrsd
toe the purchasers unicss the purchass
money was wmaid to thw Complainant or unloss
arrangsments were mads for the nnyment of
same. The Respondent denies that any
2xpress instructions o that effcct was
civen. We are not satisfied that auny
such express instyuciions were zFiven oY
the Conwlainant.




(15)

(16)

[$]

¥e hold that even without express
instructions it is the plain duty
of an Attorney-at-law acting fov

Vendor to ensure that the
Vendor's title is not transferred
unicss the Vendor is paid, and we
hold that this duty is the more
binging 1f, as 1n the present case
the Attorney at-law is acting for
both Vendor and Purchaser and is
himself the Purchaser.

The Respondent was in breach of the
auty which the law ilmposes upon
Attorneys-at~law who buy from their
client in that he failed to ensure
thzt the complainant was advised in
the transaction as diligently as

she would have been if she had been
contracting with a stranger and that
the transaction was as advantagcous
te the Complailnant as it would have
been if she had been contracting on
reasonatle and squal terms with a
stranger (se¢ Halsbury's Laws of
England 4th Ed. Vol. 44 Paras. 121
§ 1Z22; Cordery on Solicitors &th Ed.
pages 124-125; Waters v. Thorn (1&59)
22 Beav. at p. 553). In determining
that the Rwsoonaent was in breach of
this duty regard was had to the
following:

(&I

(a) The absence of independent
advice to the Complainent
and the failure cf the
Respondent to advise Complain-
ant to seck such advice,

(b) The inference that the laznd
was sold at an undervalue
based upon the fact that the
land which was bought by the
Respondent for $30,000.00 was
inmediately mcrtgagcd by the
Respondent for §$40,000.0C and
approximately ten months
later mortgaged for an additional
$20,000.00.

(c) The fact that the purchase noney
nayable by the Respondent and
his brother to the Complainant
was not secured except on the
Respondent's persone 1 security.,

(d) The transfer of the land by the
Respondent to himself and his
brother before the purchase

money was pald to the Complainant.

(¢) The fact thﬂt the Rcspopucrt
borrowed $60,000. Gu by wmorteaping
the said OrO“Cer td vet falled

to pay the purchase money owed to

the Comploinant.
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(17) That the conduct of the Kespondent
viewed as a whole, including his
failure to honour the agrecnent
dated 8th May, 1981 (Exh. 3), was
conduct which tended to discreailt
the legal profession and
constituted misconduct in a profess-
lonal respect.”

This was followed by the order of the Disciplinary
Committee that the appellant be suspended from practice for six
months and wpay the complainant's costs fixed at $2,400.06.

It is against this orvder that this appeal has been

The first ground of appeal is:

“"That the Pisciplinary Committee
erred in lzw in finding the
appellant guilty of conduct in
relation tc a compiaint never
preferred against him and in
relaticn to which the reswnendent

had net been calied to answer.”

On this ground Mr. Fairclough pointec out that at the
end of the complainant's case a submissicn ¢f no case to answer
was muade by him and the Disciplinary Committee ruled that:

“There is no case to answer in
allegaticn of fergery but there
is a case to answer in respect
of paragraph 2 of the grounds cof
the complaint, a prima facie casc
having been made out.'

Paragraph 2 of thc complaint was to the effect that the
complainant gave express instructions to the appellant that no
transfcer of the premises was to be effected until the vpurchasc
wrice had been paid or suitable arrangements for payiment had
_ in its
been madce. As to this complaint, /finding No. 14, the Ccumittces

stated that it was not satisfied that express instructions werc

pgiven by the complainant to the appellant not te tranmsfer the

title unless the purchase price was paid or arrancements made for

the payment. In the circumstances, Mr. Tairclough submitted

since the Committee had ruled that there was a case to answer




7.
to whether or not express instructions not to transfer without
. . - /had been given
payment or arrangements for the payment of the purchasc price/*
and heving heard all the evidence ruled that this allegation had
not been proved, the Committee was not entitled tc look further
to see whether a prouven act of the appellant constituted a
breach of duty if that act was rot specifically zlleged in the
formal complaint. The Committee had adopted, he submitted, &
wrong approach in dealing with the matter as the proper approach
¢stablished through the decided cases was:
1 the Committee should first icentify
the facts alleged apgainst the attorney
in the form of complaint;
2 having keard the evidence the
committee should see whether the

evidence supports the facts as
allegea; and

Ui

if so, then the Committee should go
on to dcgldc whether these facts ground
a conclusion that the attorney is
guilty cf misconduct in a professional
respect.
Mr. Fairclcough then went con to say that in thils casce
the Committee having followed steps (1) and (2Z) should have
stopped there, having found that the evidence adduced dic nct
support the facts alleged; it was wrong for the Committec in
the absence of any amendment of the grounds of complaint to
have pone on im its finding No. 15 te find 2 duty in the avpellant
wards the respondent and impliedly a breach of such duty, since
that issue was never raised at the hearing and the Commitice dic
not have an opportunity of hearing any explanation which the
appellant might have given.

3

In support of his submissions he referred to Diggs-White

v. Dawkins 14 J.L.R. 1925 this was also an appeal by an attornuey

from a2n order made by the Disciplinary Comrittee of the General
Legal Council after hcaring evidence of a complaint against the

attorney. The Committee found that the attorney was guilty of




§.
negligence but made no findines in relation to the other matters
complained cf. There had been no allegation of negligence in
the cemplaint.
It was held, inter alia, that it was not cpen tc the
Committec to find that the appellant had been guilty of gress
neglect or negligence since there had been no such charge

sreferred agoinst him,

Pt

n the instant casec the allegation of forgery was not
proved and the Committee was not satisfied that express
I i
instructions not to transfer title had been given to the
appellant. In addition however, the formal complaint containec
the allegaticns that the appellant bhad fsiled to re-transfer
the preperty or to pay the rurchase price, and these were not in
dispute. 1In respect of this aspect of the complaint the
Committee stated in finding Ne. 15 (above) that:
"We hold that even without express
instructions 1t is the wplain duty
cf an attorney-at-law ecting for
a vencdor to ensure that the vendor's
title is not transferred unless the
vendor is paid, and we hold that
this auty is the more binding if, as
in the prasent case the ..o
attorney-at-law is acting for both
vender and narchaser and is himseld
the purchaser.”

The instant case is therefore clearly distinguishabic
fron Diggs~-White's casg as there was here a2 complaint about tho
failure of the anpellant to pay over the purchase price, whercas
in Diggs-White's case there had been nc complaiunt in respect of
the nepgligence found by the Committee. Further, the appcllant
acdmitted that he had failed to pay over the purchase price to
the complainant and so this aspect of the complaint was never in
issue as were the complaints of forgery and express instructicns
referred to above. There was therefore no merit in this grouna

of appeal.
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Before leaving this aspect of the appeal 1 would say
that 2 complaint ageinst z2n attorney is not to be equated with
a statement of claim in & civil action to which all the
technical rules of pleading apply. If the interests of justice
are to be served the attorney-at-law should not be permitted to
shelter behind scme mere technicality. It shoculd be borne in
mind that the complaint may have been nrepared by the complainant,
a layman, and, provided that the complaint filed indicates
cenerally the nature cf the complaint, all the relevant evidence
vught to be admitted before the Disciplinary Committee. There-
after the important question should be whether such cvidence
discloses acts on the vart of the respondent which amount to
prefessicnal misconduct. In cases where the evidence disclosea
acts which may constitute professional misconduct but which are
not mentioned in the complaint the interests of justice may
require the Disciplinary Committee to grant an amendment Of the
complaint to include the additional matters, and to call on the
respondent tc answer the additional complaint.

The second ground cf appeal is:

"That the Disciplinary Committee erred
in failing to distinguish between a casc
in which the law presumes uncue
influence and will sc¢t aside a transac-
tion between attorney-at-law and client
and a case in which a tribunal is
required to adjudicate on specific facts
allegec apgainst an cttorney-at-law in
which nothing is presumed and the
attecrney-at-law mav only be found guilty
cf misconduct in a professional respect
after the allegaticns of fact made
ageinst him are proved.”

As § understand it, this ground (1f it can be regarded
as such) arises from the finding Ne. 16 of the Committee which
stated, inter alia, that the appellant was in breach of the duty
imposcd on attorneys~azt-law who buy property from their clients.

Mr. Faircloupgh submitted that there was no complaint about the

price or undue influence, nor, was there evidence to suggest ithat




16.

the complainant was other than satisfied with the price agreec.

There was evidence that immediately after the transfer
of the property to the apypellaat at a vrice of $30,000.00 it was
mortgaged by him for $40,000.00 and ten months later for an
additional $20,000.00 and this clearly indicates that the
property was sclcd at a substantially lower price than its market
value. While there is no specific complaint of undue influence
on the part of the appellant the contents of finding No. 16 are
nevertheless relevant to a consideration of the concduct of the
zppellant in this transaction. This conduct was the nore
reprehensible as it was a transaction between the appellant and
his aunt, who no doubt jplaced complete confidence inb%%t only as
her mnephew but 21so as a member of an honourable profession.

The Disciplinary Committce was not concerned with
questions as tc whether the transaction was void or voidable
having rezard to the relationshin between an attorney-at-law and
his client - it was merely concerned¢ with the question whether
or not any of the matters allezed by the complainant and found
to be proven constitutéd conduct unbecoming his profession on the
rart of the appellant in his capacity as attorney-at-law. To dec
s¢ 1t was open to them to take intc account all the facts relating
to the transacticn.

We could find no merit in this ground.

Greund 3 states:

"That the Disciplinary Committee erred
in law in finding the appellant

guilty of misconduct in 2 professional
respect having found apainst the
comulainant on all the substantial
allexations of fact.'

The first thing to be said of this ground is that it
is not a correct statement of fact. he Committee, it is true,
did find against the complaint on two substantial allegaticns
of fact which were in issue - the forgery and the express

instructions referred tc above, but they were nct the only
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substantial zllegations of fact. There was alsc a substantial
allegation of fact which was admitted by the appellant, viz;
that the purchase price had nct been paid althcugh the appellant
transferred the property tc himself and his brother and obtained
substantial sums, indeed twice the contract price, on mortgages
in respect of the said property.

The next matter to be considered is what is meant by
misccnduct in a professional capacity. There is no magic about
these words and the question is therefore whether the findings
made by the Committee are capable of leading reasonably tc a
conciusion as to professional misconduct. Assistance as tc¢ what
constitutes professional misconduct may be had from the
Diggs-White case (supra) where at p. 195 of the judgment of
Graham-Perkins J.A. it is stated:

"In Re A Sclicitor exp. the Law Society
(1911-13) All E.R. Rep. at p. 204
Darling J. said:

'A definiticn (of professional
misccenduct) could not be more
authoritative then one drawn up

by such an authority as that, and
adopted after careful consideraticn
by these three learned judges. It
was:

If it is shown that 2 medical man,
in the pursuit of his profession, has
done something with regurd to it
which would be reascnably regardec
as dispraceful or dishonourable by
his professional brethren of good
repute and competency then it is
c¢pen to the General Medical Council
to say that he has been guilty of
"infamous conduct in a professiocnal
respect.”

Avpplying that, it comes to this,

that the Law Scciety are very good .
judges of what is professional misconduct
as a solicitcr, just as the Medical
Ccuncil are very good judges of what

is professicnal misconduct as a mecical
man. I see no kind of reascn for

conming to any other conclusion than

that to which the Law Society have come,
that that method of obteining business
is not such as this ccurt can possibly
countenance, and therefore, the Society
were perfectly right in saying with
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'regard to that matter that there
was prefessional misconduct.’

The authority on which Darling J.
relied for the foregoing definition
was that enunciated in

Allison v. General Council of Hedical
Education and Registration (1894) 1
Q.B. 750. The definitiocn qucted above
with the words 'sclicitor' and
'Disciplinary Committee' substituted
fcr the words 'medical man' and
General Medical Council' respectively
is quoted in that excellent work,
Cordery: Law Relating tc Scliciters
(6th Edn.) at p. 514, in connection
with the propcsition that professional
misconduct includes dishonourable
conduct on the part of a sclicitor

in the course of his employment
towards his client. The thinking
reflected in the definition also finds
expression inthe standards of
professicnal etiquette and conduct for
attorneys prescribed by the rules nade
by the General Legal Council in
pursuance cf S. 1z (7) of the Act, the
'specified breach' of which shall fe¢r
the purpcses of this part constitute
misconduct in a prcfessional respect."

The Disciplinary Committee, having made its findings cof
fact, concluded that:

"The conduct of the respondent, viewed

as a whcle, including his failure to

honcur the agsreement datec 8th HMay,

1981 (Exh. 3) was ccnduct which tended

to discredit the legal profession and
constituted misconduct in a

professional respect.”

There was clear evidence on which the Committee could
find as it did and there is nc basis for the suggestion that the
Committee erred on the facts or in law in arriving at its
conclusicn. There is no merit in this ground.

Finally in ground 4 it was stated:

"That the punishment imposed on the
appellant was manifestly excessive
in the circumstances."
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This was a rather unsavoury case in which there was
very little to be said in mitigation save that the amount owing
tc the complainant has now been paid, but that was only done
after the complaint had been made tc the Disciplinary Committee.
The conduct of the appellant can be described as quite
reprehensible, and nothing was said tc persuade the Ccurt that it
should interfere with the order of the Disciplinary Committee.

For the reasons set cut above the appeal was dismissed
and the order of the Disciplinary Committee was ccnfirmed. The
costs of the appeal taxed or agreed are tc be paid by the
appellant.

Before leaving this matter I would add that after the
appeal was dismissed Mr. Fairclough informed the Ccourt that he
had advised the appellant to cease to practise while the appeal
was pending. The order of the Disciplinary Committee was made on
fugust 7, 1985, and the Court was asked to take this intc¢ account
in deciding when the period of suspension should commence. The
Court was referred to the relevant provisions of the Lcgzal
Professicn Act and in particular to section 17 which deals with
the powers of the Court of Appeal in regard to appeals from
decisions of the Disciplinary Committee. Section 17 (2) states:

"Where the Court of Appeal confirms
the order (whether with or without
variation) it shall take cffect frem
the date of the crder made by the
Court of Appeal confirming it."

In the instant case the order of the Disciplinary
Committee has been confirmed by the Court of Appreal and the
order must therefore take effect from .the.date on which the Court

of Appeal confirmed it, viz, 20th February, 1986.

g?;




