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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN EQUITY

SUIT NO. E - 185 OF 1981

BETWEER MARIE B. McLEOD PLAINTIFF

A R D MAE S. HARRIS DEFENDANT

Mrs. P. Benka-Coker for Plaintiff instructed by Jeonifer Messado
and Company.

Hx.vCIinton Hines of Hines, Hinces and Company for
Defendant.

HEARD: MARCH 1, 2: JULY 11 AND 12, 1988.

MALCOLM, J.

Reasons for Judgment

On the 17th day of March, 1989 I gave Judgment in favour of the
Plaintiff on the Claim and Counter—Claim herein with costs to be agreed
or taxed and promised then to put my reasons in writing at a later date.
I offer my apologies for the delay in so doing which was largely due to
circumstances beyond my control., Suffice it to say that this effort of
mine sccks to fulfil that promisec.

This action was commenced by way of Wrxit of Summons filed by
the Plaintiff and bearing datc the 1llth June 1981. At the outset it is
necessary and convenient to refer to the Statement of Claim attached to
the said Writ.

It reads:—

"l. By an Agreement in writiog dated the
13th day of March, 1980 and made be-
tween the Plaintiff and the Defendant,
the Defendant agreed to sell and the
Plaintiff agrced to buy for the purchase
price of J$56,000.00 certaiun frechold
property situated at and kanown as 41
Hope Road in the Parish of 35t. Andrew
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In due coursc a Defence and Counterclaim bearing date the lith

and registered at Volume 407 Foilio 76
of the Register Book of Titles.

The said Agreement provided (inter
alia) that the said sale should be
completed on or before the 30th

June 1980, subject to the Plaintiff
obtaining a mortgage loan un the
security of the abovementioned
property in the amount of $42,000.00
from the National Commercizl Mortgage
and Trust Company at 12%Z for 20 ycars.

Pursuant to the sald Agrcemcat the

Plaintiff:-

(a) duly paid to the Defendant
the sum of J$2,000.00 as a
first deposit and a sum of
J$3,600.00 as a second
deposit (total) sum of
J$5,600.00 in respect of the
said purchase price.

() obtained a mortgage loan of
$40,000.00 from the Jamalca
National Building Socicty on
the security of the above~
ncationed premises and has at
all material times been and 1is
now ready and willing to fulfil
and perform all the ¢bligations
under the sald agrecment.

Ia breach of the sald Agrcement znd not-
withstanding requests made by the
Plaintiff's Solicitor on her behalf, the
Defendant wrongfully failed and refuses
and continues to neglect and refuse to
complete the said sale or take any steps
towards such completion.

And the Plaintiff claims:-

{1} Specific performance cf the said
Agrecment.

(2) All nccessary and conscqueatial
accounts, directions and iaquiries.

(3) Damages for breach of contract in
licu of or in addition to Specific
Performance.

(4) TFurther or other relief.

(5) Costs."”

A August, 1982 was filed on behalf of the Defendant. For the purposes of

these Reasons I will merely refer to some portions of that document.

Paragraph Z recads:-—

The Defendant admits it is 2 term of the
written Agrecement that the sale should be
completed on or before the 30th June, 1980

1040




- 3 -

and further édmitsythat the sale was subject
to the condition sct cut im paragraph 2 of
the Statement of Claim.

Paragraph 3 rcads:-

The Plaintiff is not centitled to the relief
sought in that she has failed to perform
the essential terms of the contract.

Paragraph 4 reads:-—

The Defendant denies that the deposits referred
to at Paragraph 3 (a) of the Statecment of Claim
were paid to her as alleged or at all and the
Defendant makes no admission of the matters
pleaded at Paragraph 3 (b) of the sald Satcment
of Claim.

Paragraph 5 reads:—

The Defendant says that on the 16th December, 1980
her Attorneys-at-Law made a writien request upon
the Plaintiff for the payment of the deposit
required under the terms of the Agrcement but

the Plaintiff in breach of the contract failed
and or refused tu pay the said deposit of
$2,000.00 and the required second deposit of
$3,800.00

Paragraph 8 rcads:-

Alternatively the Defendant says that the payment
of the deposit by the Plaintiff is a condition
precedent to the coming into operation of the
Agrcement and the Plaintiff failed to justify this
condition.

later at the trial Mr. Hines conceded that it is not a condition
precedent and that that was not his argument.
Paragraph 9 rcads:-

Further or ia the Altermative the Defendant says
that the term of the Agreement requiring the
Plaintiff to pay the deposit on execution is a
fundamental term and the Plaiotiff'’s failure

to pay the deposit is in breach of the said
fundamental term and the Defendant is
accordingly discharged from further obligations
under the contract.

Paragraph 10:-

That the Plaintiff's conduct, namely the
unrcasonzble delay occasioned by her failure

to pay any of the deposits required by the
contract, and her failure to submit the proof
in the terms of special condizion 3 of the
written Agreecment lead the Defendant reasonably
to beliceve that the Plaintiff was unable or
unwilling to perform the contract and thercby
fmpiiedly repudiating the said comtract.
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Counterclaim

11. The Defendant vepeats Paragraph 5, 6, 8, 9, 10

and claims for breach of contract.

12. The Defendant says that the Plaiantiff and the
Defendant entered into a Tenancy Agrecment under the
terms ¢f which the Plaintiff agreed to pay the Defendant
the sum of $300.00 per month as reatal for her occupziion
of the said premises. That the Plaintiff has failed
and/or 1s umwilling or has rcfused to honour the terms

of the said Tenancy Agreement and is in arrears with
payments in the sum of approximately $8,400.00 dus and

payable to lst July 1982,

Then follows paragraph 13 and the claims:-~

(a) A Declaration that the Agreement is not binding
upon the Defendant.

(b) A Declaration that the Plaiutiff has no interest
legal or equitable in the saild premises.

(e¢) An Ovder for the Recission 0f the contract.

(d) An Order that the Plaintiff removes or withdraws
any Caveat lodged by her obstructing the Defendant's
dealing with the sald property.

(¢) An Order that the Plaintiff's cliim be dismissed.
(£} An Order that all sums duc to the Defendant as
rental be paid by the Plaintiff up to the date of Judgment
with interest therecin.

Damagee cic.

In opening the case for the Plaintiff Mrs. Benka-Coker recited certain

agreed facts and provided the Court with a Statcment of those facts.

It recads:-

"“The parties through their Attorreys—at-Law
have agreed the following facts,

1. A Written Agreement for the salc of
premises 41 Hope Road, St. Awdrew, registered
at Volume 965 Folio 250 was concluded between
the parties during cor about the mcnth of
December 1980.
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2. The Defendant has mot been paid the
deposit as provided by the Agreement for
Sale.

3. That Spccial Condition 3 of the
Agrecement for Sale required the Plaintiff
to deliver proof to the Defendant that

the Plaintiff had obtained a Mortgage Loan
of $42,000 on the Sccurity of the premises.

4, The Plaintiff's Attorncys—at-Law
sent draft Agrcement for Sale to the
Defendant's Attorneys—at-Law under cover
of letter of 13th March, 198C¢, The
signed Agrecement for Sale was returned
to the Plaintiff's Attorneys-at-Law by
letter of 16th December 1980 from the
Defendant's Attorneys—-at-Law who in the
sald letter requested the Plaintiff's
Attorneys—-at-Law to pay the deposit.

5. The Plaintiff and the Defendant
arc parties to a Tenancy Agrecment since

(8ic) during 1978 under terms of which the
Plaintiff was obliged to pay to the
Defendant rental of $300.00 per wonth.
For the occupation of the premises since
about 1981."

This document was signed by both, Attorneys.

In the briefest of openings Mrs. Eenka—-Coker put as the "substantive™
and "materizl", issucs”, issucs:~- "Enforcement of Agreement for Sale - ready
since January 1981 -~ Plaintiff in undisturbed possession simce 1977. Question
of payment of deposit itself — nonpayment of deposit was an oversight not an
attempt to avolds¥undamental questicn is the effect of the nonpayment of the
deposit on the existence of the contract.

Mrs., Jennifer Messado was the first witness called in support of
the Plaintiff's claim. I will not quote her testimony in extenso but the
following portinns arg worthy of note. In chief she stated that she was an
Attorney-at-Law and Senior partner in the firm of Jennifer Messado & Company.
The Plaintiff was a client of hers since carly 1980 having been referred to

her. She testifiedsand here I queote:—

"Plaintiff came with a hand written Agrecement for
Sale and wanted me to act on her behalf with regard
to the purchasce of 41 Hope Road. She advisced me
that purchase price was $56,000.00 and that she
would be cobtaining a mortgage am! advised me as to
wvhe the Vendor would be, told me Vendor's name was
Mac Harris. I told her I was not satisfied with
handwritten agreement. It was already signed by
Purchaser and Ygpdet. I typed contract im con—
sultation with Vendor's Attorney - Mr. Dexek Jones
of Messrs Myers Flatcher and Gordon, Manton & Hart
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The Plalotiff signed agreement in my
nresence and pald deposit of $2,000.00
into my office. This was Maxrch 1980,
eseesssecssscesssssssssasnecsss L WAS
instructed that Mr. Jones was for
Vendor. I submitted same to Mr. Jomes
with covering letter - sent to Vendor
for signature. This is letter I refer
tcy; I said in letter I would pay over
deposit to Vendor's Attorney when the
contract was returned signed. I had
with me the $2,000.00. I got it back
signed on 16th November, 1930 (shown
copy of letter of same date from

Mr. Jones) this was letter scat to me
dated 1l6th November 198G. In this
letter sent by Mx. Jones - He said
"Please let us have the deposit.”

I did not send deposit at that time.

I sent the deposit of §5,000.00 to
Miss Ethlyn NOTton cececcccccceaccces
who I was advised was acting for
Vendor ceeecencccssscenccesscces It
should have been for $5,600.00. In
any cvent from as carly as January
1981 I had given Mr. Derck Jones the
previous Attorney for the Vencdor my
professional undertaking for payment
of entire balance personally and all
costs.”

Later in her cvidence in chicf this witness was askeds-

"Question: Why didn't you send off
the deposit to Mr. Jomes when he
requested same in December, 13807
Answer: It was mercly an oversight

as I did not realisc that I had not
sent deposit. I never recelved any
request from Mr. Jones for deposit

got no further demand from Mr. Jones
for deposit subsequent to December,
1586, I never received transfer
signed by Vendor. Never receilved
notice making time essence of contract
Failurc merely an overgight; not a
deliberate attempt not to pay deposit.”

However one cares to describe it there can be no room for argument that 1t
was an omission of monumental proportions - carelessness almost too frightening
to contemplate. Later I shall consider what to my mind is it's legal cffect.
In cross—cxamination by Mr. Hines iMrs. Messadc testified, inter
alia:-
"Cheque paid to Miss Norton for $5,000.00 never
negotiated ~ she sald she was no leonger in it.
I camnot cunfirm to Court that I know where
chegue is now.

Question: You said I send deposit of $5,000.00
by cheque to Miss Norton, must Court understand
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that cheque is still out-standing?
Angwer: 1 have no record on my file
of Miss Norton returning cheque to
me. I canmot be sure if cheque left
my office.”

Later in her evidence she stated:~ "I discovered in January 1982 I
<;:j think I was getting opinion of Counsel and it was pointed out that the
g deposit was not paid.”™
On the subject of the Defendant®s Counterclaim this witness
had this to say:-

"Before the Agreemeat I had heard it

discussed that the Plaintiff was a

tenant of the Defendant. Don't koow

the rent. Hines, Hines & Company

wrote a letter to my firm about this

aspect, at that time an associate who

was with me dealt with it. I have
o seen a letter subsequently {Shown letter
(.\ dated 12th November 1985). That is

letter in reply.
Question: Does not that letter suggest
that Plaintiff had been occupying the
premises without paying rental?
Answer: Yes.
I had discussions with her she said the
money she paid outweighed what she spent.
I told her to bring in papers to show how
much she spent. I have read your counter—
ciaim. I never tcld her she was refusing
reat. She wanted an accounting of repairs
against rent. Never went intc numerical
facts of that part. I knew she had not
been paying rent. I have never discussed

) the rental with my client. I never studied
(b_‘ documents for repairs. I have never visited
Noo 410"

The Plaintiff McLeod was next to gilve evidence and testified as
to living at No. 41 Hope Road, subject of thiz suit, from 1977. She rented
the premises at $300.0C per month from a Mrs., McNemee, agent of the Defendant.

She testified as to the arrangements re the payment of rent and
stated that in 1980 she signed an agreement for the purchase of the premises.
She testified that in March of that same year she paid a deposit of $2,000.00

} to Mrs. Messado and recalled making a further payment of $360.00 which she
said represented 1% of Mrs. McNamee's interest {(commission).

As regards the tenancy she had this to say:-—

"Premises were in bad condition when I
commenced occupancy, in 1977. I keep

repairing the top, very bad — leaking.
I had to paint outside of the house and
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the xoof. Done by my meney. I used
the money I should give Mrs. Harris
and did repairs. It was about
$14,000.00."

As regards the Agrecement for Sale she had this to say:—
"I didn't know until here in Court that the lawyer didn’t pay the defendant

the deposit” - - -

I had given my money to my lawyer. I assumed that my money had been paid

to Mrs., Harris.”
Mr. Hines in opening for the Defence admitted that tie central

lepal issue "ie the effcct of defendant not having been paid the deposit as
required by the agreement.®™

Mrs. Mac Harris testified that she aow resides in Ontario Canada
and said that the premises at 41 Hope Road, St. Andrew was registered in her
name and that prior to going to Canada in 1970, she had lived there. Since

then she has net lived at No. 41. The last time she went there was "shortly

before Mrs. Mcteod came of the premises she said it was in perfect

condition., She left priur to the Plaintiff golng in. It was painted, the
roof waz nmot leaking - the ceiling was perfect. 5She gave Mrs. MeRamee
instructions tc Jind a temant. She found out later that the place was
rented., Continuing in chief she said:-

"1 was in touch with Hines and Hines
re temancy. 1 gave instructions that
cndeavours should be made to collect
arrears of rental. I never collected
any rent. To my knowledge no reat has
be eollected since Mr., Jones handed over
to you. I didn't sign any document
before the agrecement. I didn’t sce my
signature on written agrecement. I sce
terms about deposit. Never received
any money. I coansidered payment of the
deposit as a very important part of
agreement. I didn't know Mrs. Meleod
and didn’t kaow if she was n person who
would 2o through with the transaction.
Sic I signed with full knowledge that the
depusit would be pald ccecevecevcncnnne
coeveessos a8 far as I know that depousit
has not been paid to my lawyer. I was in
Canada when I signed the agrecment. Don't
remcmber when; it would have been about
March 1980."

To Mrs. Benka-Coker the Defendant said that when she finally went away in 1976.

Mrs. McNamee acted only in relation to getting a temant. She further testified
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that she did sign an agrecment for sale - she testified that the agrecment
was the one now shown her, she said:

"I probably conversed with the Plaintiff

on phone in 1932. I ncver asked Plaintiff

to pay Mr. Jones a further $1,000.00 on

purchase price. I had further discussion

with Plaintiff about purchase price. The

amount was for $2,000.00 more. She offered

to make additional payment, not certain of

the amount,it was not I who suggcested it.

I referred to Mr, Jones re the payment. I

never agreed. I never called Mrs. McLeod

Shc called mc PGP DO OSOGOONSLOGOEBUOLIOSSS PSSO

by matual agrecement we termipated the agrecment

COP2OPD OO OOOPORPIOOIPOOPONOOPRNSOODN catl‘t remmbcr

the ycar of termination.”
She further testified that the last time she saw the house was yesterday.
The time before was 1977. She further stated that she wouldn't know what
repairs if any Mrs. ¥McLeod had to do between 1977 and now. She went on
further to say:

"I know northing whatever of repairs.

Apart from speaking to My. Jouwes after

discussing that depcsit had not been

paid. I did nothing eclse.™
Mrs. Messado was recalled and in further cross—czamination testified that
she never got back a unegotiated cheque in her Bank Statcement and there was
nc record that the chegue was cever negotiated. She further stated that she
was of the opinion that the money had been paid to the Defendant's Attorncy
and stated: I can‘t remember when I became aware the deposit was not paid.
More significantly she staced further to Mr. Hines "I belicved I had originally
sent the deposit. It cscaped me because of humsn erxror." Further re-cxamined
by Mrs. Benka-Coker. Mrs. Messado téstified that Mrs. McLeod had paid over all

moneys due and that there was no lapse on her account.

The Submilssions

In her final addgess Mrs, Benka-Coker submitted that the Plaintiff Mcl.cod had
done all she should do to complete the centract. She expressed the opimion
that the only material issue as to law that arises on the pleadings is the
effect of the failure of the Plaintifffs Attcrney—-at-Law to pay over the
deposit to the Vendor's Attorney.

She contended that the Counter—-Claim in this matter forms no part

of the substantive issuc. The tenancy was created in 1978 prior to the date
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of the apreement £or Sale they are not related contracts. The Plaintiff
came in possession of the premises under a Valid Agrecement. She submitted
and I quote: ™"There is in existence a valid and inforceable contract for
sale of premises 41 Hope Road - not a single thinmg the Plaintiff has left
undone.” She further expressed the view that it is the Plaintiff’s conduci
that is materiai. She submitted that the payment of the deposit was not a
condition precedent but wmerely a term of the contract.

She stated that therce was no repudiaticn by the Defendant if it

was being contended that non — payment was a fundameatal term. Re Repudiation,

she submitted:

"It must be certaian and cannot be imputed. Payment of further
$1,000.00 shows Plaintiff had not repudiated the contract" she recited some
of the salient features of the case which arce wot in dispute. The Agresment
for Sale was signed by the Plaintiff on the 13th March, 1580. On March 10,
1980 th deposit was paid. Mrs. Messado duly dispatched the Agrecment for
Sale to Mr. Jones. She referred to correspondesnce im this matter and submicted
that "“the documenis and evidence demonstrate the Plaintiff’s ability to complete
the contract from as far back as Janmary 1981.%

Counsel for the ¥Plaintiff further submitted that the failure of
the Plaintiff's Attorney to pay over the deposit of $2,000.00 plus further
deposit to Vendox’s Attormey—-at-Law was not oo the facts of this case, a
breach of contract on the part of the Plaintiff herself.

She said: "Even if the argument is that Mrs. Messado was to be
deemed an Agent the Plaintiff for purposes of this case; for the Plaintiff
herself to be fixed with any alleged breach of contract, she herself would
have had to participate in the breach.”

¥rs. Beuka~Coker further submittcd that contrary to allegation
in the defence the failuye on the part of the Plaintiff’s Attorney-at-Law
to pay over the deposit to the Vendor's Attormey was not g condition
precedent to the couming into cxistence of the contract (Mr, Hines later
conceded that it was not a condition precedent and that was not his
argument) .

Counsel further went on to state that "even if noun-payment of the
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deposit was a breach of a fundamental term - of the contract the Defendant
walved her right,; if it existed; to repudiate the contract and took no steps
to repudiate and she continued to treat the contract as still in existence.™
Cnc act; she submitted; was the payment of $1,000.00.

Mrs. Benka-Coker fortified her submission by relying on Millichamp

and others vs. Jones (1983) 1 ALLER 267. It is convenient to cite the headnote

as 1t accurately and conclsely scts out the facts and the decision of Warner

J: It recads:

Option - option to purchase —~ exercise

of option - Deposit - provision for pay-

went of deposit to purchaser on ezercising

option - Purchaser cxercising option but

inadvertently failing to pay deposit -

whether vendor entitled to cancel optiom

agreement - whether Vendor reguired to give

purchaser opportunity to pay deposit before

cancelling agrecment.”
By an agrecement under seal, the defendant granted the Plaintiffs an optilon to
purchase a plot of land. The agrecment providad fox the serving of a notice
of intention to purchase and payment of a deposit within a prescribed timc.
The Plaintiffs served the nctice within ghe prescribed time but failed %o pay
the deposit. The Defendant informed the Plaintiffs that he did not intend to
proceed with the agreement. The Plaintiffs sought specific performance of the
agreement. HELD - (1) 4 gequiresent in a contract for the sale of land that a
deposit be paid by the purchaser was a fundamental term of the contract breach
of which eantitled the Vemdor if he so elected to treat the contract as at an
end and to sue for damajes including the unpald depoSit ceecccescssccesccsscns
(2) However where failure to pay the deposit was a mére oversight, it
was incumbent on the Vendor before he coud treat the failure to pay the deposit
as a repudiation cof the contract to tell the purchaser that he intended dolng so
and to glve her the opportunity of complying with his obligation. Omly if the
purchaser then showed uawillingness or inability to comply was the Vendor
entitled to trcat the contract as discharged. Since the Plaintiffs had io-
advertently and not deliberately omitted to pay the deposit they were entitled
to specific performavce of the option contract."

At Paye 27i of the Judgment Warner J has this to say:-

"“The Defendaut resists specific Performance
on two grounds. The first is the Plaintiff's
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failure to pay the deposit. The sccond

is that, so it 1is contcnded on the
Defendant’s behalf, the option Agreement
was vold for uncertainty. As recgards the
first ground the Defendant’s case is put
in three ways. First it is said that

the payment of a2 deposit was a condition
precedent to the formation of the contract.
Alternatively it is said that the payment
of a deposit was a condition subscquent
the failure to perform which automatically
discharged the contract. In the further
alternative it is said that the requircement
of & deposit was a Fundamental Term of the
contract the breach of which eatitled the
defendant to treat it as discharged
Counscl for the Defendant very properly
referred me to a Note "Bouncing Deposits"
in which it was pointed out that the
Authorities on the consequences of the
non-payment of a deposit required to be
pald by 2 contract for the sale of land
were difficult to decide. He iavited me
to cffect the judicial reconciliation of
those authorities for which the author

of the note called, It scems to me that
that 1s a task that can omly by cerried
out authoritatively by the Court of
Appeal. I cammot do more than express my
own view in so far as it is nccessary for
the decisicn of this case."

Mr. Hines in reply said that here the Court is being asked to say that
Mrs. Messado®s inactivity had no effect on her client's position. He

said this was a case of a "principal acting through an agent."

He expressed the view that the proposition put forward by Coumsel on

behalf of the Plaintiff “Cannot be the law.”" He referred to Halsburys Laws

of England 4th Edition VYolume 44 under the Rubric "Solicitor and Clieat,"

at Paragraph 84 - Relationship established by retainer. I recads in part:-

"The relationship between Sclicitor and
Client is a fiduciary one but it does
not follow that a Solicitor is im all
respects a trestec in relaticn to his
Client. There is no such thing as a
general retainmer imposing a duty on
the Sulicitor to consider all aspects
of the Client’s interests generally.
Ordinarily the relationship between
Solicitor and Client is that of agent
and principal and! therefore time well
run against the Client in respect of
money left in his Solicitor’s haads.
Howcver special circumstances as where
money is paid by the Client to his
Solicitor for a particular purposc may
coustitute the Solicitor a trustee of
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that qoeny in relation to the Client
sc that time will not rum against the
Client to preclude his recovery of
moeny not applied for the particular
purpose.”
The latter portion clearly has no relevance to the instant case.
He went on to submit that when an Attorney 1is acting on behalf of
a clicnt carrying out 2 client’s instructions the Attorney is the conduit through
which the client’s work is being done and if any uudiserable consequences are
produced from any default on the part of the Attorney those conscequences attach
to the client. The client he said "is not without remedies apainst her
Attorney—at-Law if ‘the Attornoy causcs loes or finamcinl detgiment to the Client.
Plaintiff has a right to zo against her Attormey for negligence.™
He described Mrs. Benka-Coker's argument as “a vain attempt to
ipnore Mrs. Messado's Conduct.” He submitted that this default on Mrs. Messado's
part cannot escape her principal i.e. the Plaintiff., This default he said in
the light of a1l the available facts cannot be described "as a mere oversight™
as Mr. Justicn Warnmer described the Flaintifffs conduct in the Millichamp
case — and asked the Court to distinguish that case and the iastant case.
Ho asked the Court to hold “that the payment or non-payment of the
deposit was a term of sufficlent gravity in the contemplation of the parties
at the time they entered into the coutract the breach of which would seriously
affect the performance of the sald agreement.”
He asked the Court to say that the Deferndant is entitled to treat

the contract as discharged.

Re Counter-Claim

Mr. Hines stated as follows: "Evidence was led to the effect
that the place was rented since 1978. Tenancy agreement $300.00 per month
as rental.™ He posed the question:-
"Is there any evidence before the Court that repairs were Jone?™
Submitted that there was no credible evidence. He calimed an cntitlement
to an Order or Declaration on (a) (b) (c) (d) and (e) of the Counter - Claim.
In a short submission to Mr. Hines reply Mrs. Benka—Coker admitted
that Attorney" arc agents of their clients but asked what is the extent of

the agency in this case? In her view Mrs. Messado's conduct cannot bind the
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Plaintiff in this casec. The Plaintiff can bring an action against Mrs.
Messado but that does not affect the coatract behind the parties. She
submitted that the Defendant Harris had knowledge that the deposit had

not been paid over to her Attorney and expressed the view that the $1,000.00
payment was a waiver of the right to repudiate. The Ccurt should say that
it is a recasonable inference, on a balance of probability, that the $1,000.00
was paid as an additional amount.

Conclusions and Findiags

In my view Mrs. Benka-Coker's pronounccment at the beginning of
the case that in the final analysis the fundamentzl question is the effect
of the non-payment »f the deposit on the existence of the contract cannct
be faulted.

As I said carlier in these reasons the non—~payment of the deposit
by Mrs. Messado was an omission of frightening proporticomns, but should that
deprive the Plaintiff of the relief scught?

I gave judgment ia her favour as when the cevidence is cxamined
cvaluated and assessed and the law comsidered, I concluded:

(1) That the Plaiutiff did all that was required of her and since

it was conceded that payment was not a condition precedent Mrs. Harris would
not be entitled to treat the contract as at an end -

(2) That although Mrs, Messade was in the broad sense agent for the
Defendant Harris,; her conduct did not bind the Plaintiff and did not deprive
her of the tright to cenfurce the contract and claim specific performance.

3) I find that there was no repudiation of the contract by the
Defendant. I accept as good law the submission of Mrs. Benka-Coker that
repudiation must be certain and cannot be infercd.

4) As regards the Defendant's Counter—Claim. I find that there is
evidence that repairs were dogg and I adjudged that the Defendant was not
entitled to the relief scught in her Counter—Claim,

It is for the reasons stated above that on the 17th March 1989
I gave Judgment for the Plaintiff on the Claim and on the Counter~Claim

herein with costs to be taxed if not agreed.
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