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IN THE COURT OF APPEAL 

SUPREME COURT CIVIL APPEAL NO. 47/93 

COR: THE HON MR JUSTICE WRIGHT J A 
THE HON MR JUSTICE DOWNER J h 
THE HON MR JUSTICE WOLFE J A 

/ 

BETWEEN 

AND 

AND 

AND 

TROY MEGILL 

THE ATTORNEY GENERAL 

TREVOR LAWRENCE 

LLOYD CHITO 

PLAINTIFF/APPELLANT 

lST DEFENDANT/RESPONDENT 

2ND DEFENDANT/RESPONDENT 

3RD DEFENDANT/RESPONDENT 

SUPREME COURT CIVIL APPEAL NO. 48/93 

BETWEEN GREGORY MAYNE 

AND THE ATTORNEY GENERAL 

AND DOUGLAS FOLKES 

R B.Ma.nderson-Jones for .the appella.nts 
Troy Megill & Gregory Mayne · · 

PLAINTIFF/APPELLANT 

lST DEFENDANT/RESPONDENT 

2ND DEFENDANT/RESPONDENT 

Douglas Leys & ~- Michelle Henry instructed 
by Tho Director of State Proceedings for the 
Attorney General 

Dr Lloyd Barnett & Lawrence Phillpotts-Brown 
instructed by Oswald Harding & Co for the 
respondents Trevor Lawrence & Lloyd Chito 

John Vassel & Frank Williams instructed by 
Dunn Cox & Orrett for the respondent 
Douglas Folkes 

2nd, 3rd, & 28th February 1994 

DOWNER J A 

In this consolidated ~ppeal, the appellants aro 

Troy Megill and Gregory Mayn~. They hatl accounts at Eagle 

Commercial Bank and Nutual Securi~y Bank respectively, and they 

are challenging the order of iacca c J madE. in the bupremc Court. 

That order confirmed that the ban.Kers tor the: appellants, were 

obliged to release information concc1ning their accounts to the 

police on a direction pursuant to paragraph (f) of the Fourth 

~chedule of the Banking Act. 
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Th~ Minister of Financ~r the Honourable Hugh ~mall Q C 

gave the direction¥ so the Attorn~y General in accordance with 

section 13(2) of the Crown Proceedings Act r '7 sponds on behalf 

of the Ministry. Trevor Lawrence and Lloyd ch~~o ar~ officers 

of Eagle Commerci~l Bank, while Dougl~s Folkes is the Managing 

Director of Mutual Security Bank. These <lre tlw other 

respondents to the appeal. 

Did the affidavits of the Minister 
of Finance establish that the 
disclosure of details of the 
appellants' accounts were required 
for the investigation or prosocu
tion of a criminal of fence ? 

The c1:ucial pa.rographs from tne Mini st.er' s <"'.£ f iddvi ts 

set out the circumstAncos which g<-•v'~ ris~ t.o thG invcstiga.tion 

of crimin~l offences in which th~ appoll~nt Troy Mcgjll might 

havo been invol vcd. Thr..:;y read thus: 

"4. I ~m informed by the s~ 1a 
rnspcctor Goodgamc thdt a fc1~ign 
cxchans-E:· ar.~;f't. of U.S. ~2. 9m w.;;i.s sold 
to tho BOJ by on~ Oneil Dunnr and 
Jama~can cheques ~o cov~r Lhis amount 
w2rc issued Dy ~h~ BOJ to sover~l 
personsu a t the request of t he suid 
Oneil Dunnf some of whom inv1:;;stiga
tions have revealed ~re fic~itious • 
.invE:sti ga"Lions hc.v~ a.lso r•:::v~alcd 
that that said drdft Wds obt!:in0d from 
D~xt:ra Bank and Trust Company 
Limited {Uextra Bank) situat~d in 
Granci Cayman. Dt;xtra Bank has sine•;: 
alleged that it has not bo~n paia for 
this draft 3nd ha& sued the ~OJ on a 
Promissory NoLo purport~aly issued 
by the BoJ· "LO cover this c'imount.:. l t 
is belicve:d 'Lh~t n substdntial part. 
of the sums pa id by ~he BOJ ~t the 
r€quast cf the vendor to the f ic~itious 
persons were eventually loctg~d ~o th~ 
account of t.lte Pl.:-1intiff. 

5 o 1 am furthC::r informed by thE.• 
said Inspector Goodgame and do verily 
believe that the Plaintiff operates 
a for~ign exchange account a~ tha 
Nat..1.onal Commercial J:L1nkr thG 
Half-Way-'1'rce Brunch. ii foreign 
cxchanye draft was drawn on Barclays 
Bank of 75 Wall Strce~; New York, 
and sold to the BOJ. 1i'nc BOJ paid for 
this draft. Before the said droft 
could be cleared through th-.: lntcrna
tional banking system the Pld~. nt.J.ff 
placed a stop order on ~he same. lt is 
believed that the proceeds paid by BOJ 
was lodged to the account No. 101053130 
of the Plaintiff at the Eagle Commercial Bank. 
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IL is import;j_nt for t.he polic2 to know 
whether ~he s3ld chcqu2s paid by the 
BOJ was lodged to this JCCount, nnd 
whether it was the Plaintiff who 
stopped paym1.:mt. n 

Against this background it was necessciry for the Minister to 

request details of the ~ppellant Mcgill 1 s account to invcstig~~c 

or prosecute Megill and others for conspiring to acf rau<l 

the l3d.nk of Jcimaica of a sum in excsss of US$2. 9m. 

With regard to Lho app~llant ~rcgory Mayne, here is how 

the Minist£r intro~uccd the mrlttcr by namin~ the invcs ~igator 

~nd refers to the specific money drafts in rPsp~ct of which 

furthe:i: information was rcquirc.;u: 

"3. I am informed by rnspi:;~ctor Goodga..mo 
and do verily believe th0t he is 
investigating scv~ral c~scs involving 
the sale of f orcign exchang2 ~o the 
Central Bank i.e. Bunk of J~maicn (BOJ) 
by several persons an<l th~ Pldintiff 
iG one of thcso persons. 

4. l am fu::-th0r inform!~d by the 
said Inspector Goodg:unc ~nd do ve rily 
believe that the Plaintiff sold two (2) 
drafts to the Bank of Jamaica (BOJ) 
numb~rEd U35380 and 035277 in th~ swn 
of US$100,000.00. These drafts wcr~ 
drdwn on the Bank of New York of 
4B Wall Street, New York U.S.A. The 
BvJ p~id for these drafts and b~fore 
the same could ~e cl:-:>.ored through the: 
international banking system payment 
en these draf&s were stoppeJ.ri 

Then the Minister sho<.·JS how fu.r ther invc.~stigation depends on an 

examination of Lbc appellant's Accounts ~nd th~ extent of the 

criminal fraud which m~gh~ have b~~n perpetrat~d ctgainst the 

Ban.K of Jamaica. H~'re ar~ his ~:xac·i.. words: 

"5. ::::: am fu.ct.hcr inform~,d Ly th0 
said Inspector Mdurico Goodgcunc und 
do v~rily believe that his invc stiyotions 
would be greatly assistLd if be were 
able to determine whether the draft sold 
by the Plaintiff to the BOJ came from the 
Plaintiff's account with the Bank and 
whether the Plaint~f f was rcsponsibln 
for the step order which was placed on 
Lhe said cheques. It would also be of 
assistance to him to asccrt~in 
whether the sums paid by the BOJ for 
these draf ~s went back to ~ny of the 
accounts held by the Plaintiff with 
the Bank. 
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Go Th~ whol2 system of thG purchas~ 
n.nd sal0 of foreign cxchang~ by the 
Cuntral Bank was the focus of public 
a~tcntion in tho month of February, 1993 
<'1.ncl still continues to be soo Th::.: 
Governor General h~d ordcr2ri a 
Commission of Enquiry into the m.'ltter 
which has 0ndcd and i t.s f intiings 
report~d t:.o him. The rcput.""..tion of 
~ha C~ntral Bank is at stake, the 
BOJ has suf f cred losses in excoss of 
J$97m, the sever~l instances of fraud 
if proved to be true would be the 
biggest ~vcr perpetrated in this 
country. It:. is therefore of immensG 
impori:~nc~ that this m;:itt(:r b~ 
thoroughly investig~tcd and under th~ 
powors vested in ml? by the: Banking I\ct 
1992 I issu~d the directions.~ 

As regards the appclldnt Mayne, it is to be observed 

that the off i.cf:":rs of lViUtual Sccuri ty Bank have complied with 

the Minister's dir~ctivc. In thls instancer the circums~Qnccs 

show an allegation of larcGny by trick: sec section 44 of th~ 

Larceny Ac~. The MinisLer=s DffidaviL was a rcsponsu to the 

affidavits of the appellants which supported the OLiginating 

Summons. It .LS now necessary co cxa.mine the appellants' 

affidavits to determin~ the substance of their complaint. 

Turning to tn~ affidavit of the appellant Troy Mcgill, 

the substance of his original affidavit reads: 

"15. I do not believe that any 
criminal of fence is being investigated 
and I hav~ not been guilty of any 
criminal offence. Nor am i charged 
for any criminal offence." 

It is sufficient to say ~hat his Delief in this regard is 

insufficien~ to displace the positivE steps which the Ministnr 

has staled nave alcabdy been taken, and thocc which are 

propos~d. Concerning the appellant's fu£thcr affidavit in 

response to that of the Hinistorr this was even more unhclp-

fulo The Minister requestea details of his account to 

investigate or prosecute a criminal offence. ~he appellant 

~egill replies that the Ministor ought to prove the very drcas 

he wishes to investigate. Two para.graphs are typical. 
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11 5. Paragraph 4 of Hugt1 Smc..11' e 
affid~vit simply states that 'It is 
believed that a substan~i~l part of 
ihc sum paid by BOJ at the rlqucst of 
the vendor to the fic~itious persons 
wore even~ually lodged to the account 
of the Plaintiff.' Th2 source of the 
be.l.:.ef is not stated. No indicat..i.on 
is given of the ~mount. if anyg pa~d 
by BOJ for the alleged diaft. No 
indic~tion is g i ven 0f the o~sis for 
the bcli~f that any part of t hose 
funCis entered the Plaint.iff 0 s ClCcoum ... 
Thcr~ is no suost~ncc whatsoover to 
the all~gations being mc-;.d.e. 1-Jo draft. 
or BOJ cheques ~,~ve bGcn ·~xhibi tcd 
and there is no affidavit from BOJ 
it.self or from Dextra bank l:t.na •rrust 
Company Limi t~?tl or from oni~l Dunn 
himse lf." 

Than he con~inues in the same strdin of expecting the Minis t er 

to have details of that which he sought to investigate: 

no. Paragraph 5 of Hugh ::>mall's 
affidavit is even more nebulous than 
its pr&ccding paragraphs. No details 
of the &llegcd foreign exchange draft 
hav·~ b0o:::n provided. No evidence of 
paym2nt by BdJ has bcon provided. 
No evid~nce of any stop orde~ has 
been provided. The source of the 
belief that the proceacings of tho 
alleged araf t hav0 been lodged to 
my account has not be8n provid~d. 
·rhc num.Ucr, dat.e, payee r drawee and 
amount of t:.h·~ cllegPd foreign 
exchange draft ~nd also of the pRy
mcn t for it h.::i.vc not even been 
provided." 

It is now appr:opriat.e t o turn to the evidence on which 

Gr~gory Mayne relied ~o in3titutc proceedings by Originating 

Summons. As in d11~ cus c-. of the appellant Mcgill, h l: also 

sought a dccl~zat 1 on th~t the requesL by chc Minis~~r w~s 

ultra vires, so thct ther-.~ would b·- 110 obliga·_ion for the Bank 

~o comply with the ministerial cirection. To reiterate, in 

the case of Mayne, the officers of MuLual Security Bank 

suppli~d th{.: infcrmat.ion requested. In the case of E?.glr..: 

Commercial Banku t..he respond~nts Lawrence and Chito have not 

yc~t supplied the information g but they arc not opposing t he 

request. The unusual mannar in which ~he vital dcLdils of 

the Minister's direction was rcvualsd to tho appellants who 

are suspc~tsr will be de~ailed la~er. 

\ I 

,1 '\ 
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A.f-\..cr stating ~;.h.:-.i.•. lie 1r;o.s aav.::..scu by :-.~s c1 .... tor.n2y-<.::t:-law, 

t.ha c th·=: Minis i~::;..:: was no~ ;..:mpowcrcd -:...o ~.:.ssuc 2- d.irccri v:.:.: f~o the 

officers of ·t :•1.c Ba.nk, th(: app,·.:ll:u"t." ... st~::.cag 

~13. No indlc~tion has b~~n given to 
Iil'~ uy t.h-: l...-.iinistc.r er t.!.1e pc:1lice or the 
.Dank o . .: anyone~ cit. all of w:naL crirnin.:t.l 
offencc is being invcscigaLed ~s 
alleged in tho Ministcr 1 s lctL~z LO 

th0 bank and l verily b~lievc ~ha~ 
~here is no cr~rninal 0f iGncc involving 
or relating to ~hs ruon3y in my account 
or t.o my accoun~ with tfl(') o;"<.nk or a-;;. 
all and that n0 inves~igation 1G 
r.ak~ng pl.:!ce of nny crirnind.l off enc-:;;. ;i 

Hare again on ~ factu~l bdsis, ~he Ninis~~r's evidence ~s Lo 

bu pref~r1£~. ~o the real issue ~o be de~crmincd is wh~~hcr 

th~ Hinist.·~r wa::> cmpow·~raa "t.O s,::sk th<-:O inform.1·i..:ion about .,,._ ·;..."""' 
" J"' i ... 

accounts ci.S Hr. Leys fo:c i.:.i1'$ 1-lt·Gorncy-Gcn;)r~c.l contcr.;.d~a. l :.:. 

is howev·~.r, convenient: to d>:~a.l i.JiLn e:.n issu·,") t;;Xprcssly rr.isea 

oy the appellan~ Mayns. At pardgr~ph 4 of his initial 

afficiav~t he stated: 

H4. l discovered cha~ ln April, 
1S93 e my .bc-~nk and it.s mana.9~:x- th<-;·· 
Second Def:e:i.d.:=.n;.. haa givn'1,. d..::..vulg;.:d 
and rav3aleu to th~ police inforrna-
· . .:.i0:;.1 rt.garuir..y my accour..ts w.i.~_hou:... 

~ny prior nolific~Lioil lo me and 
without my co.'1sent.. H 

'.i.'here is no rs.quir·sment. t.o not:ify thv. app:::-llant, 1.hougn th~: 

.. ~tficiavit of dr;:gill st.ates ·~fo1'...: 3-3.gle Comr.i.::rcie:l Bc:.nj( informed 

him of th.::-: .i!:lJ..nister' s reqm:-:st. H;;::re: is how h::-~ rev..::::~ils i\'.: 

"5. By letter dated ApLil 2~, 
199~, u copy whereof ~s ~xhiniLed 
hcrewitn marJcca 1 Thi 1 i.or J..C4iC:.:r:Li.f.l.C·'~
;:;...:..i!1.~ E<:>glc (.;o:mrn:!rcio.l .Bank Limi.1..eo. 
wrot.c to me and my w.if c fo}~waraing 
a l~t.tcr uar.ed haz.ch ~~ u 199''.l from 
~he Mi&istcr of Fin~nc~ & Planning 
directing cff icers of chc bank ~o 
di5closc LO the pclic~ information 
concernir:g ;.;;.ccount #1Gl0.'.:J3i30 wh.;..ch 
nappens -c.o be my accoun-::. afor~~ s. ..-:.i<l. 
The reason giv~~ in th~ ~inister 1 s 
letter was thac the d i sclosure was 
requirc ri for th~ purpose of inv~s~i
ga~ing a crim~nal offeDcc.~ 

Such info.cmat..i.on coulc. be.' used tc tnr.: appcll:-..r~t 1 s 

a6vancagc at a delica~e stags of art investiga~io~ of d conspiracy 

-co defraud. l t could also crea.t.c the :;.mpn.;ssion thnt chc:: B.::u1:ic was 
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ill-advisedly warning conspirators of th~ investigations. Bo~h 

officers of the Eagle Commercial Bank, L~wrencc and Chito 

admi ttcd that they informed the suspect Mcgill of the I•linister' s 

direction in paragraph 4 of their respective affidavits. Each 

r~ads thus: 

"4. That in respect of paragraphs 2, 
3, 4 and 5 of the Plaintiff's Affidavit, 
I admit the~ matters set out th1:.1rein. 11 

Then in paragraph 8 of their affidavits state~ 

si... I mak~ no admissions but further 
state neither I nor the Second 
defendant made any disclosure of ·ch~~ 
Plaintiff 1 s l-iccount to the Polic0 
whether as alleged or at all and the 
said allegation is denied." 

If these respondents doubted that ~h2y haG a duty to disclose 

on receipt of a minister~al direction, th~y ought to have sought 

a declarat:.ion from thr::: courts a.s was done in Royal Bank of 

Canada v Inland Revenue Commissioners tl972j ~ WLR 106. The 

BQnk's (Eagle) stanco was surprising in view of the corr8spondancc 

with its legal advisors. Here is ~h0 let~cr from Eagle's leg~l 

advisors to Mr. Mandcrson-Jones 8 attorney-at-law fox: Troy !·1egill: 

"May 4u 1993 

Dr. R. B. Manderson-Jones 
l~ t torney at Law 
60 Knutsf ord Boulevard 
Kingston 5 

Dear Sir: 

Re: Tne Banking Act 
Mr. & Mrs. Trout Megill 
Current Account # 1010~3130 -
Edglc Commc-rcial Bank Limitt.;:d 

We act on behalf of E<1glc Commercial 
Bank Limited in r0specc of the 
abovementioncct matter. 

our client has ref arred to us your 
letter of 27th April, 1993 addrusscd 
to it. 

Our client:. takes the view thdt its 
responsibility to ~he governmental 
authorities governing the f 1nancia l 
conccrna of the Country and tnc 
banking community is at least equal 
to the duty it owes to your client.s. 
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It thareforc has ~nstructcd us ~o 
inform you t.hat i l: will provide such 
information requir€d of it by the 
Minister as it is aol~ unl~ss you scivc 
upon it within 5 days of th€ da·tf' 
hereof an order of a cornp•:!tcnt court 
rcstra.ining it from so doing. 

Yours faithfully 
NUNES ~CHOLEFlELD Dt:LEON & CO" 

The rE.~spondents Lawr~nce .rnd Chi to w<Jrc the:n even more cmphat.ic 

in their lette£ of April ~6 LO tho cippellan~ Mcgill. It reaas: 

uApril 26, 1993 

Mr. & Mrs. Troy Megill 
5 South iwcnu€ 
P.O. Box ~21 
Kingston (; 

Dear Cliants: 

RE: CURREi:~T ACCOUN'l' # 101053130 
EAGLE CQivIMEHCiAL BANK LIMITED 

Photocopy of lutt~r. dated April 1, 1993, 
from the Ministry of Finance an~ 
Planning concerning the caption~d 
Current Account is enclosed for your 
information. 

Under the rel~vant section of the new 
Banking Act 8 as described in the letter 
aforemEntioned tnc ilank is mandated to 
conform with the requ(;~St from the MJ.nistry. 

Yours truly, 
EAGLE COMJ.V1ERC:.CAL BhNK LIMI1'ED 

/Sgd/ TREVOk LAWRENCE 
ASST. MANAGER, CHEDI'i' 

/sgd/ E LLOYD CHITO 
ASST. G. H. & 
BRANCH NANAGER" 

This letter must be read in contrGst to their affidavits 

referred ~o above which was dated 3~h June 1993. Also it was 

the unusual legal opinion from Nunes, bcholafield, DeLcon & 

Company which disclosed what was nfoot between the Bank nnd th1
.: 

Minister which \:!nablad tne app.clL'mts to challeng~ the.; Minister 

directly before disclosure. The usuol course as illustrated in 

Rossminster (19!:l0] Ac 953 is thn.t t.he challenge i~ subsequent to 

the search and if the sB~rch and seizure are unlctwful then rodross 

in the form of compGnsation, is available. 

In Mayne's case, it is apprapriat~ to refer ~o th~ 

correspondence which tells the scory. The opening shct on April 4, 

l 
I 

I 
\ 

\ 

1993 was Mz. Manderson-Jones' letter ~c thu Bank stating that the Dank 
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had 3llowed access to his client's account by third pClL"tics. 

If this were true, he would have had a right of action against 

the Bn.nk. The Bank's reply by lett1:~r dated April lis, wa.s thri.t 

they had received a direction from the Minister pursuant to thG 

BanKing Act. Then the letter from the legal counsGl of the 

Bank must b~ quoted. It reads: 

ii 

Mr. R.B. Ma~derson-Jones 
Attorney-at-Law 
bO Knutsfora Boulevard 
Kingston 5 

Dt:.ar Sir: 

ACCOUNT - GREGORY 1'-U1YN:t: 

April 23, 1993 

We rcfnr to your letter of April 15, 
1993 which has been refarred to the 
undersigned and apologise for the delay 
in responding to you. 

Enclosed is a copy of the Direction 
from the Ministry of Fin.:incc and 
Planning. The Bank disclos~d informa
tion ~bout, and provided copies of the 
documents relating tor the purchas~ of 
the two original draf tsr the two stop 
orders and indemnities, th0 rocr-:dit 
of th~ proceeds of th0 two drafts, 
and t.he two final debits ri.nCi purchase? 
of th& t.wo araf ts which closed t.he 
accounL.. 

We wish t:.o assure you t.nc,t tlle Di:ink 
guards the conf idcntiality of its 
customers' busine.ss and only divulges 
information without tho consent of 
thr-; customer when compelled by l,·,w. 

Yours truly 

/sgd/ Lcnwort.h A Bu.ck•: 
Legal Counsol" 

For completeness, the enclosed Direction from th~ Minister in 

~ayne's case dated 28th March 1993, but signud by the Minister 

from March 21 1993 is exhibited. Tht; Direction t.o Hogill of 

the same date 'llas sign<::d April 1 1993. These w.c'r1;! surprising 

disclosures to Megill and Mayne wh~n it was clear from the 

Minister's direction Lhat its purpose was to investigate criminal 

offences. 



. 

-

ii 

-lU-

THE BANKIHG ACT 

DIRECTION ISSUED UNDER PA}.{AGRAPH (f) 
OF THE FOUHTH SCHBDULE 

The Hanagcr 
Mutual Security Bank LimitE::d 
18 Trafalgar Road 
KINGSTON 

~lliEREA8 i am advised that for 
the purpose of investigating a criminal 
offencD it is necessary for th~ Polic0 
to obtain information from your oank 
(including any of lts branches) in 
respcc~ of certain accounts operated 
at your Bank and/or certain transac
tions undertaken thereat, und that such 
information is to he found in the 
records, r0gisters, correspondence or 
o~hcr documents of your B.::ink 1 

I HEREBY DIRECT YOU and/or the 
r0lcvant officers of your Bank to 
disclose to Detective Inspector Maurice 
Goodgam~ ~nd/or such othGr police 
officcr(s) as shall be assist~ng him, 
all such inform~tion in respect of 
chose accounts and transactions 
r8ferr~d to in the Schcdul0 below as 
he ma7 require and which is t:o be found 
in ~he said records, rcgis~ors, 
correspondence or othE:r document;;; of 
your B<.ink. " 

Then tho schedule lists a specific account in each case and 

sought information concerning any other account from which 

funds were transferred to the specific account. Eagle 

Conunercial Bank ought to hdve obeyea the airec~iv~ or cha.llcngcd 

it in court. Alternatively, the Ministry of ~·inance, through 

th<::: Attorney General, on thG Bank's failur:.;: t.o comply, ought 

to have sought a declaration and mnndatory injunction forthwith. 

In ~hcse days of electronic tr~nsfers of money and laundering or 

funds, couplod with the abolition of Gxchangc control, 

promptitude in these matters is essential wh0re the loss is of 

the magnitude alleged in this case. 

Some support for this stance of not disclosing the 

direction to the appellants 6 comes from Barclays Bank plc v Taylor 

[19~9 j 3 All E R 5v3 where Lord Donaldson M R madl·; some useful 

comments in the context of an application by the police to th~ 

bank concerned where the hearing would be before a circui~ judge. 

I 
I 

I 
i I 
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In this cas~ notice had to be givon to the bank so tha~ it 

could be beard. The policn took tho prectrntion of asking tnc 

bank not to inform th~ customer of the proposed hearing. Herc 

are His Lordship's words at p. 569: 

11 ThG:r'3 is no doubt tha"t the banks 
were f rc~ to ignore th~ request not ~o 
inform Mr and Mrs Taylor of the 
application. Howcverv I should have 
been surprised and disappointed if they 
had done so in the context of a 
criminal investigation unless they 
were under a lcg~l duty to do so. 
There is a public interest in assisting 
the police in the investigation of 
crime ~nd I Cdn think of no basis for 
av implied obliga.t.Lon to ."1.ct in .;'1 wa.y 
which, in some circun1s~·:\nc~s, would 
wit:hout doubt. hinder such iny:uiriGs." 

Croom-Johnson L J in the s&m€ case said at p. 570g 

" 'i'he hearing b-efore th::: judge 
is inter partcs: sec Sch I 6 para 7. 
It is now sett 11'.)d th<~t the 'pal. tics' 
~r0 the police and thG bank. The 
customer of the bank docs not have a 
right to be heard: sec~ R v Crown Court 
at Leicester, exp DPP [1987] 3 811 ER 
654r [ 19fi7j 1 WLR 1371. indeed, 
as was pointed out by Wad~ins L J in 
that case, it is often dcsir<lblc that 
tae people whose affairs arr. about 
to be invcstiga~ed should be kupl in 
ignorance of the fact (see [1967j 
3 All E R 654 at 656, [1987] 1 W L R 
1371 at.. 1374). 11 

Mr. Vassell for the respondent I<'olkcs of Mutual Sscuri ty 

Bank helpfully cited Inland Revenue Commissioners v Rossminster Ltd 

[1980j A C 953. Both Lord Wilberforce and Lord Diplock at pp 999 

and 1012 rcspec~ively, cited with approval th6 following p nssage: 

" 
1 The police &re cctrrying on ~n 

unending war with crimiLals many of 
whom ar.: l:oday highly intellig·.;nt o 

So it is essential ~hat there &hould 
b~ no disclosure of anything which 
might give any useful information 
t..o those who organise crJ.min,~l 
activitios. And it would gene rally 
be wrong to requ~r~ disclosure ln a 
civil case of anything which might be 
material in a pending pros~cution: 
but after a verdict has b8an y1vcn 
or it has been decided to take no 
proceedings there is not the same 
ncc.d.fo+ se~~qcy.' Conwa{ v Rimmer 
Ll~ijbj A C ~10 at 953 95 .""" 
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ThGr(;: seems to bf:: some- hostility to ·the Banking- Act so i t; is 

pertinent to ci t e another passage from another House cf Lords 

cas '~o In Attorney General v. Guardian Newspaper (No 2) 

il990] A C 109 at p. 269 Lord Griffiths s a id: 

n1n cert.a.in c..:ircwnstanccs the public 
inLcres~ ma y be be~tcr serv0d by a 
11mi~ed form of public~tion perhaps 
to the police or some: ot.hr.:r au t.hority 
who Cc.i1 ft)llow up a susp.1.cion th-:tt 
wrongdoing may lurk b~ncath tho clo~k 
of conf idcnce. 11 

l"ir. Vassell ci t8d Rossminster to show the s a fegu,,-ird cf 

intarposi11g tha judiciary to grhnt the wa~rant for entry to 

premises wncn.:: it is suspcct.::<1 th.J.t a t. c>.x f x.rud had .ocP.n 

planned.· However; oe i:. no~cd -r.ha i:. r onl.!0 ent .cy is gain.::d, 

the stat'..lte confers on tnc invE·stig.:H:or ~.he power t o S ·~ize and 

remove potential evidenc~. Also th ;.;. .L: ~ was no JUch.cJ.rd authority 

i.nr.erposcu be'Lween Rcvcnu~ au-t.hority .~nd l:h.-~ t. .si.xpayr-:r in. 

Royal Bank of Canaaa I R c ( supre. ) • 'rli.~n.; ar~ vari<:.tions in 

the legislative prov.i.sions so as t o mn.k0 t.h2 saf -egu~rd 

approp.ciatc. it:. must be acknowl'3dged th.:; t th-2 entry to search 

and S€J.ZO cli.:mts 1 files recording their income tax proposals as 

in Rossminster (supra) is a much gre:E1tor inv;15J.on of privacy 

than an examination of a bank account. . 

Th::: u.pshoL of all this is th<:. t the. ain.i.st..c.r's affidavit: 

est.ablishBd thr...t. he required the informlt t ion in t:he accounts 

so that the police could invcs~igate criminal offenc~s. His 

Direc~ion was thor~forc valia. 

The true construction of the 
relevant sections of the Banking 
Act 1992 

Section 45(1) and the uxcc pLions in tn" Four~h Schcdul~ 

of the Banking Act 0nact a.nd e:.;ct ·:-md tho:: common law .::.s ddumbratea 

in Tournier v Nat Prov & Union Bank of England (1~23] All E H H8p 

550 as regards the confiacncial rela~ionship baa10un a bank~r 

and customer ~na the circumstance when disclosure is p8rmit~ed. 

Sectlon 4~(1) reads: 

I 
I 
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11 45.-(1) Subject: to subsection l2), 
no official of any bank an6 no person 
who by reason of his capacily or 
off i.ce has by any mca.ns accoss to the 
records of Lhc bank, or any registers, 
correspondence oc material with regard 
to the account of ~ny customer of that 
bank shall, while his employment in 
or as the case may be, his professional 
relationship with the bank continues 
or aft0r Lhe termination thereof give, 
divulge or reveal any informcttion 
regarding tha money or other 
relevant particulars of the account 
cf that customur. 

~ 2) 

( 3) imy person who contrnvcnes 
subsection (1) shall be guilty of an 
offence." 

Then 45(2) which is the legislative r0fcrdncn to the exceptions, 

reads: 

" (2) Subsection (1) shall not 
apply in any of th~ circumstances 
specified in th~ Fourth Schedule." 

It is relevant to cito also, paragraph (f) of the Fourth 

Schedule, which authorises tho MinisLcris direction. It r~a<ls: 

" FOURTH SCHEDULE 

Circumst.ances in which inf orma
tion on custom~r's accounts may 
be disclosea 

(f) the disclosure is made on the 
written direction of the Minist~r 
to the police or to a public 
offic~r who is duly authorized 
under the provisions of any lnw 
ior the time being in f orcc 
which requires such disclosure 
for the purpose of ~he investiga-
1.ion or prosecution of a 
criminal offence;" 

Paragraph ( f) ought to be <.malyzcd as follows: 

"the disclosur€: is made on the writt::on 
direction of the Minister to the 
police ••• which requires such dis
closure for the purpos0 of the 
investiga~ion or prosecution of a 
crimlnal offence." 

and 
iit:he disclosur·,! is made on the written 
direction of the Minister ••• to~ 
public officer who is duly authorised 
under the provisions of any lu.w for 
Lhe time being in force which ••• 
requires such disclosure for the 
purpose of the investigation oi 
prosecution of a criminal offence." 
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That a minis~erial direction is a source of law, is illustrated 

in section 59(2) of the Constitution which defines "sLatutory 

instrument" as a document which gives effect to .:i power 

exercised by a Minister in making an or<l~r. ~s for the lack 

of a. criminal sanction it is tru~, whih.1 for a breach of 

section ~5(1) of the Banking Ac~ Lhcre is a criminal sanc~ion, 

no such sanction is provided fer bn!rich of p.<tragraph ( f) of 

the Fourth schedulG. The modern canon of construction is thctt 

for recent st~tutcs there mus~ b~ express words, or a necessary 

implication wh0re a brc~ch of a statutory requir~m~nt brings 

into play a criminal SH.net.ion. Two sto.t~mcnts of principle 

by Lloyd L J in R v Horseferry Road Justices, Ex parte 

Independent Broadcasting Authority tl9~7] 1 QB 54, illustrate 

this rule of construction. At p.65, His Lordship snid: 

" ••• ln the first place, as I have 
already said, wh~n P3rliamcnt intends 
to create an offence, then, nowadays, 
it almost always s~ys so in terms. 
I do not f ina the doctrine of contempt 
of statuter which as I sh~ll hop~ to 
show later is no more than a rule of 
construction, of much us~ in 
construing a modern statu~e." 

Equally import.ant is the statement at p. 7"1. which reads: 

" ••• In tho case of a mandatory duty 
imposed by a modern statute, 
enforceable by way of judicial rcvi0w 1 

the inf erancc that Parliament did not 
intend to create an of fe:acc in the 
absence of dn express provision to 
that cff~ct is, nowadays, almost 
irrcsistiblc. 11 

However, the common law redress of judicial review i~ available 

and is enshrined in section 1(9) of the Constitutio~. 

The Minister's direction was manddtory. If there was a 

failure to comply, the Minister could probably seek mandamus 

and certainly a daclaration and a. mandatory injunction. •rhere 

were cases in the loth and 19th ccnLury which suggest mandamus 

would issue to a body compelled to exercise st~1tutory or oth0r 

!(;;gal powers. Exa.mplos arc - R v Barker [1769] 3 Burr 126~ which 

; ·. 
I 
i 
I 
I 

f 
i 
I 

I 
' I 

I 
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On the plain wording of soc~ion 4S(l)g one of the 

persons who is obliged to keep the custom~r's accounts secr0t, 

is a banking official. Then to test whether thi:~ construction 

proposed of paragraph (f} is correct, a rational explanation 

must also be found why disclosure may be m.:ide to an off ic1:;;r 

other than the polica. In such a case, the w~itt~n direction 

would also be to the officers of the Bank and the disclosure 

would be to a public officer who is duly authorised under the 

provision of any law for the time being in fcrcG. 

The police u.r:= duly authoris c.:d bot:h by common law a!1d 

section 13 of tho Cons~abulary Force ~ct 1 to investigate nnd 

prosecute criminal offences. ~cction 246 of the customs Act 

authorises a custom officer to inves~ig~tc And prosecutP. 

offences aye.inst the Customs Act and t.hc iwlinister could direct:. an 

officer of their B~nk to disclosa dccails of an accoun~ to 

scuh an officer pursuant to p~ragraph (f). Other revenue acts 

afford similar examples .:is well as section lo U of 'i'h~ Companies 

Act. 

Zacca C J resorted to a similar approach in construing 

paragraph {f) and he formulated a ~est which illustrates the 

error in the construction aavanced by Mr. Manderson-Jones. 

His Lordship said: 

" If the directions were to be 
given to the pollce or a punlic 
officer duly authorised by any other 
law, then the Bank Offici als would 
nE:verthsless ba in brc0ch of thcl.I: 
fiduciary duty under s 45(1) if 
they disclosed information to 
eith~r the pclice or a public 
officer, sincL they would themselves 
have no Ministerial directions 
obliging them to so disclose." 

It was also contended for th£; appcllPints that the fact that 

there was no criminal sanction if the ~espcn<lent bank off iccrs 

refused to discloseg was proof that the appclla3t's construction 

was correct. A further contention was that a ministerial airoction ; 

was not a source of law and that in any event, the ministerial 

direction was in breach of seccion 22 of the Constitution. 
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concernea admission of a presbyt3rion minister under a trust 

deed; R v London and St Catherine Dock Co. [1874J 44 L Q B 14 

which examined the mandatory stc"!.tutory powers pursuant to ·rhe 

Companies Act and s_v Garland il870J LR 5 QB 2b9 r~lating to 

the admission of copy-holders to a manor. But 20th cGntury 

remedies in all these instances would be the declaration ~nd 

the injunction, u.nd ma.ndamus is confin.:=a, it seems as n. remedy 

for public authorities. Thess remedies are uffcctiv0 and 

further interlocutory .procedures such ~s <li&covcry are evailabl~. 

See Vine v. National Dock Labour Board [1957] A c ~oa. 

Off ici;rs of banks ought to be awar-2 that failure to 

obey an inJunct:.ion or mandc:unus, could result. in imprisonment 

for contempt of court. In Englan~ the choice betwocn the 

prerogative orders on the one hA ·d, and the dccl~ration and 

the injunction on the othe~ no longer m~ttcrs. The procGdural 

reforms introduced·by the Rules Commi~tec provide that on an 

application for judicial review, any of these remedies is 

available. See Order ~3 S.I. 1977 No. 1955. Later these 

provisions as amended were incorporated in th~ SuprGma Court 

Act 1981 (U.K.). Our Rules Committee ought t.o examine those 

provisions with a view to amending the Civil Procedure Code. 

Such a r~f orm would improv~ the remedies cva1lablo in our 

administrative law. 'l'hose who drafted our Constitution 

recognized the reality of delegat~d legislation and an 

instance of its definition as "statutory instrwne:nt" appears 

in section 59(2) of the ConstiLuLion. The dcfini~ion reads: 

"59.-(1) 

( :l) In this sect.io1, 1 statutory 
instrwnent' means any document by 
which the Governor-Gcncralu the 
Governor of the f ormgr Colony of 
Jamaica, a Minister or any o~h~r 
executive authority has exercised 
a power to make, confirm or dpprovc 
orders, rulos regulations or other 
subordinate legislation, being a 
power conf errcd by any law enacted 
(whether before or after the 
appointed day) by any legislature 
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in Jamaicur and tha statutory·inetru
ments to which this section applies 
arc all statutory instruments in 
respec~ of which it is provided 
(in whatever terms) that ch0y may not 
come into force until approved by the 
Senate." 

The examination of tho statutory provisions cst.ablishcs 

that paragraph (f) of the Fourth Schedule of the Banking hct 

compels "t.hc officer of a bank to provide the police \1ith 

details of an ~ccount whan directed to do so by the Minister. 

If there ls a failure to comply, U1c Attorney General should 

s~ck an expediteo ht:ar.ing to s e.;cure a declarac.ion und injunc-

tion to compel the officer of th~ bank to oboy the law. A 

leisurely approach which permits the suspuct to challenge tho 

Ministry, gives the impression that there is no seriousness in 

investigating what has been acscrib~d as probably the biggest 

fraud ever perpetrated in this country. 

The Constitutional Point 

Mr. M.:t.ndcrson-Joncs contended bot.h here and below 

that any disclosure, pursuant to the Minister's direc~ive, 

would be unconstitutional. This is how it ~ppcared in Mayne's 

Originating Sur.unons: 

11 12 o DISCLOSUHE OF 'l'HE PLAH~TlFF' $ 

ACCOUNT TO THE POLICE BY THE 
SECOND DEFEl.iDAHT ON THE Bi~SlS 
oF THE MllHSTER 1 ::; LE'rTER 
DATED MARCH 25, 1993, WOULD 
flE CONTRARY TO SECTION 45 OF 
THE BANKING hC~, 1992, AND 
UNLAWFULoil 

That this matter was raisea balow is patent. Zacca C J referrea 

to the submissions of counsel for the appellant, thus at pp. 5 - 6 

of his judgment: 

11 Counsel for the Plaintiffs 
contended that the whole purpose of 
s 45(1) of tho Act was to protect 
the customors' right of confiden
tiali~y and secrecy and to preserve 
tho fiduciary relatio~ship between 
banker and customer. Therefore, 
any SLatutory provision which did 
not in clear terms taKe away Lhis 
right~ could not be interpr~~cd 
to do so, as such '3.n interpretation 
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would fly in th~ face of ~he Constitu
tion, which guar~ntc~s privacy.tt 

If paragraph (f) was unlawful in the sense ~nnt it was 

unconstitutional, thore would be ampl0 nuthority for granting 

a declaration in that regard, even if it w~re not expressly 

asked for, especially where proceedings vv:rc: conunenced by 

Originating Sununons. Seo London v Ryder (No 2) [1953j Ch. ~23; 

Harrison v Bradley Smith il964j 1 W L R 456 and Boss v Smallbough 

R D C [1965] Ch. 335 where proceedings werr instituted by w1ir. 

reads: 

The ground of dppeal raising the constitutional issue 

"ti. The learned Chief Justice erred 
in failing to rccogniz8 that 
section 22(1) of th~ Constitu
tion protects f rcccom of 
expression, including the 
freedom to receive ana impart 
ideas and information wiLhout 
interference. Conscqu~ntly, 
the idea that a Minister can 
direct a bank official to 
disclose information is 
repugnant to th~ constitution 
amounting as it would to 
interference with frc~dom of 
expression." 

Reference was made to Hinds v The Queen il97tiJ 1 All E R 353 

at p. 369 which passage supports the "right to privacy~ ~s 

guarantead in section 22(2j(a)(ii) of the Constitution. 

Section 22 of the Constitution reads: 

n22.-(l) Except with his own 
consent, no parson shall be 
hindered in the enjoyment of his 
freeaom of 0xprcssionf and for t:hc 
purposes of this sac~ion the said 
f recdom includ~s the freedom to hold 
opinions and to receive and impart 
ideas and information without 
interference, and freedom from 
interference with his correspondence 
and other means of conununicaLion. 

(2) Nothing containea in or 
done under the authority of any 
law shall be held to be inconsistent 
with or in contravention of this 
section to the extent t.hat the law 
in question makes provisions·-
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\a) which is reasonably n:·:quirr~a-

(1) in the interests of defence, 
public safety, public 01derr 
public mor~lity or public 
health; or 

(ii) for the ~urpose of prot~cting 
th€ reputations, righLs 3nd 
frcedom3 of other persons, 
or the private lives of 
persons concerned in legal 
proceodings, proven~ing the 
disclosure of information 
received in confi<lcnc~, 
maint.aining LhE: authority 
and inaependcnco of the 
courts, or regulating tel~
phony, ~elcgraphy, postsr 
wir~less broadcasting, 
television or. other m~ans of 
communication, public 
oxhibiLions or puolic 8nter
~ainm0nt.s; 11 tEmphcsis supplicdj 

Those who framed the Constitution recognizea ~h~t 

fundamentr.i.l rights c;:-,.n only b~~ sccur-.)d in an orderE:d soci~ty, 

so they drEw on the experiance of the existing rights guar~ntecd 

by the common law, ospcci ~illy those wh:!.ch wrrc r;xp..ccss~d in t h·;.:. 

European Convention of Hum~n Hights of l953 Cmc. d9o9. Tn~y 

were. no doubt, ·1lso influenct?d. oy Ame-ricr-,n loglslat.ion and by 

che decisions of the Unitea States Supremu Court both of which 

adapted an 18th c~ntury constitutional charter to the aemonas 

of the 21.Jth century. l 'C was th~n."'!forc acknowlcdg0a thnt 

individu~l rights must be as the section 13 of the Consti~ucion 

st.at~s, "be subject to rcspt'ct for the righ'.:s and ft·e,;;doms of 

others and for the public interest. 11 In tlr-'\fting the fund;1mGntal 

rights provisions, thoy also took into ~ccount secLion 4d(l) 

of ·the Constitution which sots out the ample powers of 

Parliament. That section rc:ids: 

"48.-(l) .Subjec-c. r..o thz 
provisions of this Constitution, 
Parliament may make laws for the 
peaccv order and good government. 
of J c>.maica. 11 

The extensive legislative pow~rs ~ccordea oy the words 

"peace, order and good governmem: 0 is illustrat.cd in the 

decisions cited by Dr Barnett1 Powell v Apallo Candle Co Ltd 

[1885j 10 App Cas 2~2 and Cobb & Co Ltd v Norman Kropp [1967j AC 141. 
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They demonstrate ~h~t legislatures .~re compelont to conf ur power 

on a Minister which includes the power to givo directions. 

The following pdssage in Ibralebbe v The Queen [19ti4J AC 900 

at p. 923 states the principle with eloquence in r~lation to 

ceylon. Lord Radcliffe saio~ 

"By section ~9 there is conferred upon 
the Parliament power to m~kc laws for 
the 'peac8 order and good government' 
subjact to c~rtain prot~ctivc 
reservations for the exercise of 
religious oodies. The words 'peac(;! 
order ?.nd good govcrnnK~nt' connote in 
British constitutional langu?.gc the 
widest law maidng powers appropriate 
to a sovDreign." 

The appellants claim that Dy disclosing the dc~ails 

of their bank accounts to the police, the officers of tho 

BanK who disclosed wi~hout their . pemtission, and the Minister 

who directed the disclosure, w0re in br~ach of th8ir right to 

privacy as guaranteed by tho phrase "preventing disclosur~ of 

information r;;ccivcd in confidence" enshrined in 

section 22(2)(a)(ii) of the Constitution. Mr. Manderson-Jonus 

prayed in aid a statemen~ of Lord Oiplock in Hinds v The Queen 

l1976] 1 All E R 353 at p. 369 to advance his contention. 

It r~ads: 

"Th€ phrase, which also appears in 
s 22(2)(a)(ii) as a limit~tion on 
freedom of expression, is not 
directed to the physical saf cty of 
individuals but to their right to 
privacy, i.e. to protection from 
disclosur0 to the public at large 
of matters of purely personal or 
domestic concern which a.re ot no 
legitimate publi~;intereat." 

When section 22 of the Constitution is read against the 

complaint of the appellants in this casG, it will bo seen that 

the respondent banker's freedom of Qxpression is curtailed by 

section ~5 of the Banking Act in accordance with the law on 

confidentiali~y recognized in the Constitution. On the other 

hand, the exception to tha law on confidentiality in paragraph (f) 

of the Fourth Schedule of the Banking Act which compels the 

banker to disclose specific information to a police officer, 
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en the dir€ction of the Minister where a crim~ is being 

investigated and prosecuted, is a power accorded to the 

legislature by section 22(2)(a)(ii) of the Constitution as 

reasonably requirsd. It empowers the legislature or the courts 

at common law to make or decla.ra laws "reasonably r~quired in 

the interests of public order." ThE' invcstig;:;tion and prosecu

tion of crimes as an aspect of public order is a primary duty 

of any civilis~d government. 

In such circumstances, the confidentialic.y bet.ween 

banker and customer must acknowledge the need to investigate 

and prosecu~c criminal offences. 

so construed, ~here is no warrant for claiming that 

the power entrusted to the Ministar in paragraph (f) of the 

Fourth Schedule of the Banking Act to ctir~ct that the details 

of the app0llanUt' account be disclosed to ~he police, is 

unconstitutional as Mr. Manderson-Jon£s contends. It is a 

power which has been found to bo reasonably required if the 

government is to be equipped to prevent the banking conununity 

from being the agents for laundering the proceeds of crime. 

The appellan~~ case on this ground also fdils. 

Conclusion 

The extraordinary feature of this case is that, at 

the investigating stage of what could be a serious criminal 

offence, the appGllants who are suspects were allowed to seek 

some eight declarations in the Buprcme Court which has hindered 

the investigations. In substance, the gist of their claims 

was that the ministerial directives wer~ ultra vires. It is 

the Ministry of Finance who should have instructed the law 

officers of the Crown to set the pace and move the Supreme 

court as a matter of urgency, once Eagle Commercial Bank delayed 

in complying with the M1nisterrs direction which has the force 

of the law. 
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The Chief Justice rightly, with promptitude, dismissed 

the applications and his ord~r ought to be aff irrned with costs 

to the respondents to be agreed or t:axcd. 

WRIGHT J A 

I agreo. 

WOLFE J A 

I agree. 
I\ r . 
L 
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