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Tha Stetement of Claim in this action, se¢rved on che

24th November, 1982, dlsclosed that Lance Melbourne was 1; y ars

L.

and ¢ months old when he was 1u3ured in a motor VpthlC acc1df

along the ¥Windward Road 1n the barlsv of KlﬂFthn on November 21,

1870; that hc was rendered unconscious for nine days. That
thérééfter he-WaS for a tiite- totally un blu to speak or to wall:

That he suFf rzd severe luft cortlpal contusion, resulting in

zross paralysis of the right upper and lower limbs with a right

‘oot drop. That there was severe cerebral conmtusion resulting in:

{a) wvermanent brain damage;

(b) 1liability to permanent post traumatic
epiiepsy;

(¢) extensive personality changes including
' marked and continuing tendencies to
v101bnh ﬂqpru351ve and anti-~social
buh aviour; :

:
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(d) 1inability to concentrate and greatly
diminished attention span;

(e) 1inability to cobtain remunerative
employnent. :

That he has a permanent deformity of the right arm, right hand
C“g =nd right leg and his specch is permanently impaired. The
- Statement of Claim charges that at the time of ths accident onc
zvan Burcy was driVing the motor car in which the appellant was
> passenger as the servant or agent of the defendant/reépondent
“hristina Wan.

Or the 1ist of April, 1582, eleven years four months
snd nine days after the accident, the appellant filed an action
alleging that on the 2ist day of November, 1970 Evan Burcy

(:\ ”negligentiy drove the defehdant‘s motor car ........ along
#indward Road ......... that it collided with a light-post, as &
result of which, the plaintiff;\a paSsehéér‘in the said vehicle,
suffered injury and incurred expense.” The Statement of Claim
filed on the anpellant's be alf on 24th November, 1982 repeated
the allegation of nesligence on the part of the respondent®s
servant or agcnt aﬁd*set:out ”Partitulars'of‘NCﬁligence;“

N yithin two' weeks of the service of‘the Statement of

<vj mlaim, a Defonce was filed denyinyg ﬁegligeﬁce (the driver was
vryihg to avoid ancther car that encroached on his side of the
rdad) and settiny up as a further and alternative grcund of dcfence
:hat the action was barred by virtue of the Limitation of Acticns
Act. If this latter defencé was good in 1éw,no useful purpOSé
would be served in 1itigéting the merits of the case and, as a
consequence, the appellanf Sought and obtained the Court's leave

(jw tb argue as a preliminary issuc the point 6f.1aw raised on the

N defence as to the épplicability of the Limitation of Actions Act
to the instant case. Orr J. held that on the nleadings the
Act complained of was done by{thé'servdnt or agent of the

icfendant and the action was therefore an action of trespass or
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the case and was stafuté barred ‘or three days we listened
to arguments of Counsel for both parties and on July 4, we
dismissed the appeal, promising them to eive written reasons
for our decision. To this task we now turn.

Prior, to the year 1728, a number of Statutes of
dngland werc “received” and acted upon in Jamaica as if they
formed part of the Statute Law of Jamaica., On Anril 10, 1728
an Act entitled "An Act for Grantinc a Revenue to His Majesty
his heirs and successors for the suprcort of the government of
“his Island and for revivineg and perpctuating the Acts and
Laws thereof"was nassed by the Jamaican legislature which
limited the automatic reception of the Laws and Statutes of
Ingland as part of the Law of Jamaica to *all such Laws and
Statutes of Enc<land as were, prior to the commencement of 1
George II Cap. 1, esteemed, introduced, used, accepted, or
received, as Laws in the Island save in so far as: . any such
Laws or Statutes have been, or may be, repealed or amended by
any Act of the Island.¥

The mcdern version of this declaration of automatic
reception is to be found in secticn 14 ¢f the Interpretation fct.

Onz such Statute of Engiand which had been receive:
into the Law of Jamaica was the Limitation of Actions Act of
1623, the full title of which was “An Act for the Limitation of

such

Actions, and for the avoiding of /smits in law,”™ 21 James I. Czo.
16. Express statutory rccognition of its reception is containcd
in section 46 of the Limitation of Actiomns Act which, in dealins
with the reauircment of writing to enable time to be extoended
in actions of debt or upon the casc zrounded upon simple
contract, declared that "the United Kingdom Statute 21 James I
Cap. 16, ..cc.cc0...... NAS been recornized and is now csteemed,
used, accepted and received as one of the Statutes of this

Island......."™ Othcr sections of the Limitation of Actions Act
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reflect this accoptance and recognition: see soctions 47, 49
znd 53.
In 1881 the Jamaican legislature passed its own

Limitaticn of Actions Statute. That was Law 12 of 1881 and was
entitled "The Limitation of Actions (Land) Law.” An earlier
Gtatute Law & of 1873, the "Limitation of Actions (Crown)" was
zn Act for the General Quiet of subjects against all pretences
cf concecalment whatsoever. Law 7 of 1888 amended the Limitation
«f Actions Law of 1881, A general revision of the Laws of
Jamaica occurred in 1927 and a new Law, “The Prescription and
Limitation of Actions Law" appeared as Chapter 390 with the long
title, "A Law to Regulate Prescription and the Limitation of
Actions with regard to Property.” Part III of that Law dealt
with Actions of Debt and Cases of Simnle Contract. Section 52
had the mar~inal note (which summed up the effect of the section)
which read:

“In actions of debt or upon the case

grounded upon simple contract, no

acknowledgement or promise by words

only to be deemed evidence of a new

or continuing ccontract, unless such

acknowledgement or promise be in

writing.'™
Ho reference was made in that section to the Imperial Statute of
1523, However, section 47 of the Limitation of Acticms Law Can.
395 of the Revised Laws of 1938 dealing with the same subject
matter contained words expressly recopgnizing the Limitaticn Act
of 1623, and these provisions and the cother sections mentioned
above have becn repeated in all the later rcevisiuvns of the Laws
o~f Jamaica.

The present version of the Limitation of Actions Act

is divided 1intc fﬁur narts. Part I deals with limitation of
actions in relation to land, Part II Crown Suits limitation,

Part IIT with Boundaries and the fourth Part with limitations

in relaticn to debt and contract.
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Apoérent on the face of the Statute, then, is thé fact
fhat tﬁe Limitétidn of Acﬁioné Aéf of JamaiCéidqes ﬁdé Wifhin
its own four wéiis ¢anéin.thé detailed statﬂtory pfbviSidﬁs
limiting the time within which actions in Toit nay be beught.
To find the appliéabie sfafutory provision for jamaiéa'in this
regard one must have recourée to a Statute of the Unitgd Kingdom
pésSed three hundred and sixty-two years ago. And it is fairly
difficuit fb 1otate a copy of that Statute in any of thé
Libfariés of Jamaica. As time continues to nass, the éifficulty
will increase.”

Séctions 3 and 7 of the English Limitation Act of 1623, 21
James ICi16 are relevant to the instant appeal and we will set
them out hereunder:

w3 "And be it further enacted, that all actions of
trespass quare clausum fregit, all actions of
trespass, detinue, action sur trover, and -Pgplevin
for taking aways of goods and cattle, all actions
of account, and . upon the case, other than such
accounts as concern that trade of merchandize-
between merchant and merchant, their factors or
servants, all actions of debt grounded upor any
lending or contract without speciaity; all actions
of debt for arrearages of rent, and all actions of
assault, menxe, battery, wounding and imprisonment,
or any of them which shall be sued or brought at any
time after the end of this present session of
parliament, shall be commenced and sued within the
time and limitation hereafter expressed, and not
after (that is to say) :

(2) the said actions upon the case (other than for
slander) and the said actions for account, and the

said actions for trespass, debt, detinue and replevin

for goods or cattle, and the said action of trespass quare
clausur frecit, within three years next after the znd of
this present session of parliament, or within six years
next after the cause of such actions or suit, and not
after: R : . '

(3) an? the.said- actions of trespass, of assault,
battery, wounding, imprisonment or any of them, within
one year next after the end of this present session of
parliament, or within four years next after the cause of
such actions or suit, and not after;

(4) and the said actions upon the case for words,
within one year after the end of this present session
of parlisment, or within tWO vyears next after the
words spoken, and not after.
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w7, Provided nevertheless, and be it
further enacted, that if any person
or persons that is or shall be
entituled to any such action of
trespass, detinuve, action sur trover,
replevin, actions c¢f accounts,
actions of debts, actions of trespass
for assault, menance, battery,
wounding or imprisonment, .actions
upon _the case for words, be or shall
be at the time of any such cause of
acticn given or accrued, fallen or
come, within the age of twenty-one
years, femme covert, non compos mentis,
imprisoned or beyond the seas; then
that such person or persons rshall be
at liberty to tring the same actions,
so as they take the same within such
times as are before limited; after
their coming to or being of full age,
discovert, of sanc memory, at large, and
returned from beyond the seas, as cther
persons having po-such impediment should
have done.”

Ho uniform period of limitation was prescribed for all
forms of action. A distinction was drawn between "actions upon
the case’ on the one hand and “actions »f trespass,; assault,
battery, wounding and impriscnment/’ on the other hand. In resi2ct
¢f actions uvon the case the primary rulce was that a six year
poeriod of limitation was created,; whereas 1n assault the pnerior
was only four years. Actions upon the case was sub-divided into
two groups, viz. 'slander” and “other actions upon the case.”
For slander the limitation period was restricted to two years
next after the words were spoken, as compared with six years for
“other actions upon the case.”

Statutes of limitations are said to be beneficiel
statutes and in the spirit of that philcsophy the Act of 1623
nade special wrovision enabling scme persons who were under a
legal disability to bring their actions ocutside of the limitation
poricd but within a prescribed time after the removél of the
disability. The disabilities refcrred to in scection 7 of the
1523 Act are ianfancy, being a married woman, becing of uasound

mind, in prisorn cor beyond the seas. However, thc provisions of

s L
e,
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section 7 are enumerative and in them are set out the several
causes of acticn in reswect of which the disabilities would
have the effect of enlarging time within which to file the
specificd actions. Remembering that a period of two years was
the limitation relevant tc slander and six years for other
actions upon the case, one finds the curious provision in
section 7 “actions upon the case for words," and no reference
to "actions upon the case' generally is contained in Section 7.
This raised the unanswerablc argument expressio unius

exclusio alterius.

Why was this omis<ion made in respect of the other
actions upon the case, except slander? The reason is lost in
antiquity. Could there have been some error in the printing
and promulcaticn of the Statute? To so conclude would be to
indulge in the most unhappy speculation.

Though we listened at length and were referred to
several cases and learned authors as to the origin of the acticn
for negligence and the distinction between trespass and casc,
in my view it is now toco late to say that an action for
negligence as a result of a motor vehicle accident con the publiic
highway is nct an action upon the case. All the authorities
draw the distinction betwcen trespass vi et armis, the direct
injury, and trespass upon the case, the indirect injury. Barcn

Parke in delivering judpment in Sharrcd v. London and North

Western Railway Co. '[1845] ¥x. Rep. 580 (154 E.R. 1345) said at

p. 585:

“"Now the law is well established, on

the onc hand, that, whenever the injury
done to the plaintiff results from the
direct force of the defendant himself,
whether intentionally or not, the
plaintiff may bring an action of trespass;
on the other, that if the act be that of
the servant, and be negzligent not wilful,
casc is the only remedy against the
master.”



213

GO

Professurs  Winficld and Geodhart writing in [1933]
Vol., 49 of the Lzw Quartsrly Peview at 5. 352 in an article
"Trespass and Meslirence™ set out a2t o, 3086 in a neat fashion
the distiacticr between truspass and trespass upon the case
as it stood in the middle of the 19th century. They se¢t out

inter alias four prenositions which have been resnunbercd:

(2} If the injury wore wilful and immediate,
trespass only would lie,

(b If it were immediate. but not wilful,

7

e¢ither trespass or case would lie.

(¢} If it were not immediate, but only
conseque nLlal casc alone would lie.

(2) If it wecre due tc the negligence of
the defendant's servants, case alone
would lie apainst the defendant unlcss
the harm followed upon, or was
comprised in, his cprlfiC order to
the servant, in which case trespass would
lic against him; ¢.c, where he sits
beside his servant while the latter is
driving the master’s gig.”
The pleadings in the iastant casce reveal that the
action was founded in neocligence, so said the endorsement on
the writ, so said the Statement of Claim. Mr. Small lucidly
arcued thet an action to recover compensation for injuries
causcd by a colliskn on the hishwey would have been mzintainable
as an action in trespass V1 ¢l armis cn the analogy of the several
decided casss in which the master being present in his carriace
was held to be respensible in trespass for the driving of his
servant which ceuscd injury to one using the highway. This
arzuncnt foundered on the lack of aay factual basis for its
support. Thcre was absclutely no allegation in the Statement of
Claim thet the respondent was in the motor car at the time of
any
the accident or that she gave fspecific instructicas to the

Ariver of the moter car . Nor apparently was it possible to

make such ar allogation on the evidence known to the plaintify.
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The Jamaican Courts have over the years treated
actions for negligence as actions upon the case to which the

¢ix year period of limitation applies. Martins Tours Ltd., v.

~enta CGilmore [1969] 11 J.L.R. proceecded on the basis that the

six year limitation rule amplied to a case of negligence, the
issue there being whether although the writ was filed within
the six year period, service outside that limit was defective
and should be set aside. The Court quoted with approval a

rassage from the judgment of Siesser L.J., in Dawkins v,

Lord Penrhyn [1938] 3 All E.R. 764 and in which there was a

specific reference to the exception provisions of section 7 of

the 1623 Limitation Act. Ten years after Martin's Tours v.

Cilmore in giving the judgment in Muir v. Morxis [1979] 28 Y. I.%,

131, I sai.:

"“On 9th March 1976 the respondent filed

a writ of summons grounded in negligence
alleging that the cause of action arose
on March 1970. Actions on the case,
{other than slander) weve by the Imperial
Statute 21 Jac. 1 ¢ 16, s 3 barred after
six years. This Statute is declared by
s. 46 of the Limitation of Actions Act to
be recognized and is now esteemed, used,
accepted and received as one of the laws
of tanis Island.’ For no discernible
reason the plaintiff delayed the

commencement of his action until the very
last day but one."”

As the law now stands there¢ is for Jamaica a rigid rule
that actions for negligence must be brought within a period of
¢ix years from the time the cause of action arose and any failure
so to do will render the action statute barred. Sections 3 and 7
of the 1623 Limitation Act were repealed in England by the
Limitation Act, 193%, (2 § 3 Ceo. 6 c¢c. 21). A uniform limitation
neriod of 6 years was prescribed for all actions founded on simple
contract or on tort and that time could be externded, if the
werson against whom it was running was under a disability, to a

date not exceeding one vear from the date when the person ceased
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to be under disability. (See sections 2 and 22 thereof.)
rodifications were made to the Limitations Act of 1939 in
BErgland "n 15954 and again in 1975 whereby new time limits were
(: imposed for personal injury cases’arising out of actions for
anligence, wisance or breach of duty. For these types of
c¢ases the time limit for bringing actions was reduced to three
vears with power to the Court to disregard the time limit if
it would be inequitable to prevent the actions from prgceeding,
The Parliament of Jemaica has had previous opportunitics
to address itself to the necessity of providing a relevant time
limit beyond which actions in tort ought not to be commenced in
(;j Jamaica. This is demonstrated by the earlier referencesherein o
| “he occasions whern the Limitation Act of 1882 has been amended.
+s far as I know, it wes not the fault of the appellant that
#n action was not brought in his name within time to obtain damsz-us
for his eXceptionally severe injuries. No one protected him thew
and upon his coming of age, the law as it now stands has shut
him out from ever raising the issue. This cannot be right. The
Limitation of Actions Act ought to be amended as a matter of
(l:' rational priority to set an appropriatc time limit in actions fov |
tort and especially for personal injuries and to give protection
to those under disability by preser#ing their rights until a

prescribed period has elapsed after the cessation of the disability.
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L \RBERRY J.A.

I have had the opporitunity of reading in draft the
j :dgment ©Of Rews P {as he now is), setting out reasons for our
d. smissal of this appeal on the 4th July, 1984,

I agrec with his reasons, and add a few words of my
covn only out of deference to the arguments that were put before
us, and by way of comnment on the situation revealed in this case,
The accident took place on the Z1lst Movember, 1970? when the
inijured plaintiff, then a2 boy .of 10 years old, was a passenger
in a car, owned by the defendant Christina Yan and driven by
cae BEvan Burey, which crashed into a utility pole along the
“indward road. The Plaintiff thereby received injuries so
severe that he will never recover from them for the balance of
his life. The writ claiming damares for that injury was not
filed until the 1st Anril, 1982, nearly 12 years later. No
gxplanation was ever oifered before us to explain this delay
though of course the Plaintiff for some eleven years of this
ceriod was an infant, and any action on his behalf would have
1ad to be brought by "a next friend® i.¢. parent or guardian.

Rowe P., has commented on the hardship that has thus
nefallen the Plaintiff in having his action statute barred,
possibly through no fault of his own. It is however as well to
bear in mind that there are alsc hardships that might have
befallen the defendant had the action not been statute barred.

In Letang v. Coomer (1964) 2 All E.R. 923; (1965) 1 Q.B. 232,

Diplock L.J., (as he then was) remarked at p. 936 C:

"The m1sch§¢f a alnst which all limitation
Acts are ditrected is delay in commenc1ng
lenal proceedings;, for dolﬂy maK ead to
injustice, particularly where the
asCertainment of the rélevant factg derends
on oral testimony. This nlcchlc thé only
mischief against which  the iectlon is
directed, 1s the same in 21l actions
in Wch? gamages are clalmeﬂ in respect of
personal injuties.



12.

:Minlthié case the Defence aliésed ‘that the'driver
struck the utility pole in trying to avoid a car that came out
suddenly onte his.side of the road. There is no suggestion
that the Defendant was present in-"the car at the fime of the |
acciéent,k The defence would rest entirely on the availability
or bthérwise of the driver, and any ¢hance of retdursé’against
the car allepged to have been’ the real cause of:the accident
would long ago have died. The Plaintiff also, considering his
handicaps due to the injuries he received, may of course have
bzen similarly placed. It may not be inappropriate to remember
that in England the various Motor fvehicle Insurance companies
have united in setting up a fund available for ex-gratia pay-
ments to persohs injured in motor vehicle accidents for which no
one is legaily to blame.

As has been indicated by Rowe P., we in Jamaica are
still affected by the English Statute of Limitations of 1623,
21 James I.C. 16. It is a statute '"received” into our own
Statute of Limitations: see sections 46, 47, 49 and 53. .What
has happened in the past is that we have from time to time
re-enacted in Jamaica various Limitation of Actions statutes
passed in England, dealing with real property, mercantile law
et cetera, . but have f1rile’ o keep up to late, and in particular
to adopt legislation comparable to thc English Limitation Act of
1939, or The Law Reform (Limitation of Actions § C) Act, 1954,

The consequence of this is that in 1984 the argument
bofore us became one as to which was the appropriate form of
action available to the Plaintiff, trespass or case? Could the
Plaintiff bring his action as one of trespass so as t6 get the
benefit of an extension due to disability, which applied to

trespass but not to case? In construing this statute we were

dealing with English law at a period in which the forms of action

themselves had not fully developed, and which antedated by several



13.
hundred years the émorgence of negligence as an independent
tort. Professor Maitland in tHe latter nart of thp'ninefeenth
century, even after the passage of thé‘éoﬁﬁOﬁ‘Law Procedure Act,

remarked "the fotms of attioh we have buried but they still rule

ps‘frpmpthe1r graves,'” Id cohstfudnmy the ﬂct of 1623 this was

alds too true, and it was unavoidable. In my Oblnlon the
Plaintiff's action in thid case was, on | the authorltiesg

correttly construcd as an actioh ofi the tase. To take 4 second

quotation from the Judgment of Baroh Patrke in Sﬁarrbd_vL_LondQn

and Nofth Western Railway Co., (1849) 4 Exch 580; ti54 E.R. 134%)

at p. 586:2

"Our Oplnion is, - that in 7 11 cascs
where a master gives the direction
and control ovefr a carriage or

animal, or chattel, to dnother
rational agent, thé master is only

responsible in afl dction on the
case, for want of skill or care of

the agent - no more; consequently,

this action (of trespass) cannot be
supported.” (emphasis sunplied)

Baron Parke had remarked earlier:

"Trespass will not lie against him

,,,u,,,,.unleﬁ ce..... the act

was done is command that is,
g gs elther the particular act’

which constitutes the trespass 1is

ordered to be done, by the
principal, or some ’act which

comprlses it; or some¢ act which leads
by a_ph YSécai nece351ty to the act
complalne

cweey There was of course no suggestion of this in the
Statement of Claim, nor was the Plaintiff in any position to
wake such an allegation.

One further word: Rowe P., in his judgment has remarked

of the 1623 Act that "No uniform period of limitation was

prescribed for all forms of action.” Our own Law Reform Committez,

as long ago as 1966 under the chairmanship of the then Attorney

Ceneral and Minister of Justice, the late V.B. Crant Q.C., devoted

a considerable period of time to consideration of our own
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Limitation of Actions Acf and the English Act of 1939, and went
50 far as to subnit recomnendatlons for the enactnent of a new
statute of limitations based oh the 1935 Acti  That no. further
action has been takeh on it since then is a matter for some
regret., It might be noted that fhe amenidnent to the 1939 Act,
made in England in 1954, to cut down the peribd of linitation

for bringing personal injury actions ffom six years to three
years, has led on occasion to attempts to reviVe the forms of
zction, and Flaintiffs in negligence acéions, bdrred by the three
year period, have attempted to present their éase as a case of
trespass, to which the six year period still applied. The courts
have been faced with a problem similar to that raised in our
instant case, but have found it possible to so intefpret the new
wording of the Limitation of Acfions Act as to defeét the attempt

to ¢vade it: see Kruber v. Crzesiak (1953) V.L.R. 621 (an

Australian case on a similar sthtute) followed by the Court of

Appeal in England in Letans v. Cooper (19643 2 A1l E.R. 928;

(1965) 1 Q.B. 232: a case in which a lady suhbathing in Cornwall
on a\ﬁiece°of arass where cats parked, was ruhover by a driver
sarking his Jaguar motor car who did not expect or See her. She
brought héf action more than three years after the accident, and
~rsued that she was sueinp in trespass to which a six year
iimitatidh applicd. The attempt to evale the limitation period
did not succeed. The courf there was able to avoid the
invitation to go back to the old forms of action, and Lord Denning
#.R. found himself able to say "The truth is that the distinction
between trespass and case is obsolete. We have a different
division altogethe}.;z;.“ |

For the reasons given by Rowe P{y and above, the Courts
ih’Jamaica are not able to ignoré that distinction in these cases,
and the need to revise our Statuteé of Limitations and to bring
it into the twentiethfcentury'rémains‘a‘curfent.pfoblém for our
;leSlﬂturC, thoush whcthur we update it to 1939 or to 1954 must
,

he 2 ma tt v for thelr 7.11»’1)(1.0115 consideration.,



r 15.
WHITE, J.A.:
I am in total agreement with the reasoning expressed
(;; by both Rowe, P. and Carberry, J.A. in this case. I share their

sentiments, It is indeed lamentable that in this day and age the
law should be in this sorry state. And I join in expressing the

hope that Parliament will speedily amend the law.




