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IN THE COURT OF APPEAL councu_OFLFGALEDUCAﬂoM .

MONA. KINGSTON Zs JAMA
SUPREME COURT CIVIL APPEAL NO: 42/87 : ;: r
// ‘

BEFORE: The Hon. Mr. Justice Kerr, J.A.
The Hon. Mr. Justice Carberry, J.A.
The Hon. Mr. Justice Downer. J.A. (Ag.)

BETEEEN MERTIDIAN INVESTMENT PLAINTIFFS/APPELLANTS
CORPORATION LIMITED

AND ALCRON DEVELOPMENT
LIMITED

AND JAMINCORP INTERNATICMAL

MERCHANT BANK LIMITED

AND ANTILLEAN FOOD PROCESSORS
LIMITED (acting on the
authority of the Board of
Directors)

AND JAMAICA EXPORT CREDIT 1ST DEFENDANT/RESPONDENT
IHSURANCE CORPORATIOH
(now NATIONAL EXPORT
IMPORT RANK OF JAMAICA)

. ABD BANK OF JAMAICA DEFENDANTS
~AND LEOH ROBERTSON (as

Receiver ANTILLEAN FOOD
processors limited (in

Receivership)

AND HE MINISTER OF FINANCE

AND 'T*E {INISTER OF INDUSTRY
& COMMERCE

AND JAMAICA COMMODITY TRADING
COMPANY LIMITED ;

AND THE ATTORNEY GENERAL OF
JAMAICA

Carl Rattray Q.C., § Miss Hilary Phillins for Appellants

R.N.A. Eenriques Q.C., § Allan Wood fdr Respondents

June 25, 26; July 31 § October 9, 1987

KERR, J.A.:

I have had the benefit of reading the draft reaso:s
for judgment of Carberry, J.A., and Downer, J.A., (Ag.) ' and I
agree that the appeal éhould be alloweq on the grounds that.the
documents are not privileged and do not\}agl within the mantle

of legal professional privilege.



7'f73udgment of Jowner J'.
"-to whlch be nas ccm ;

”'1n terns of aamalcan legal expe 1ence, and the tremendous

'l602,c9;(1978) A C 171 at nagb 226) have moved me 1nfo addlng

 7;json;th1ns of my own.

'ian 1nteriocucory matter whlch has arlsen 1n the maln;case

'-ffreferreaftd?aé*Antillégﬁ,fﬁééf

‘; ffoLr Jamal ch

'5)Ant111ean_are theg?o ,

flled thau Anblllean .uesp
fofﬂorway, dld no+ do well

~varlous wor;d source

| "*_"%RBERRV 3 A

I have had the opnorfhnlty of readlng 1n draft tﬁe 5 ;¥Eﬁf¥ﬁ i

(Ag ) and a r e w1th the conc1u51onsz;

;Howeve;, the novelty of the 51that101

-<.A. R

f dev¢10pmeﬁt wh 1ch has taken rlacp'1n thls area of th 1aw 1ﬁ Lli::fﬂwl

'1ijna1and (ser Lord'dalls'amtin D Vn Natlonal SGClutY for th

'1ijfpreventloﬂ 01 Crtelty to:Chlldren (1077) 1 All E R 589 at page

Tnls 1s an anneal Lrom a 3udgment of Blngham J.; on fiﬁsfﬂf

The Lentext of the apn?lcatlon 1s as follows A  3qf “"

.'Ecompany cailed Antlilean Food Drocessors Ltd and henceforth 'J:*

L]

ustabllshed 1n 1978 to onerate

' _fa flsh p*ore551ng plant_1n the Klrgs*on Export Free Zone._,ngp'f~ '”
"*_5  Soﬂe 90 of 1*5 shares were he d by 2 company, Merldlan In-” fﬂf.ﬂzf.~ 7
 ﬂ  vestment Corporatlon Ltd;, hencexorth referred to as

'Merldlan, tﬂe *emalnlng 10 of 1ts snarns belng h614 by a

'ﬁzconpany known as Trlo Fabr1 Ke_*A/b a Nﬁrweglan cempany.._ -'5

HTMerldlan 15 1e ma;or sharehoner 11 two other related
s comnanles, A¢cv91 Developmﬁnt L‘i:d.-9 a comnany descrlbed as
engaced 1& bﬁe bu51ness of pronertv development and Janlncorp

"jInternac1onal Nerchan* Bank de.g a company descrlbed as;£g -sﬂu fﬁT{f*

nvaged 1n tne 0L51nes merchanL 1nvestm@nt banklng g Thefjng$7--

panles Nerldlans nlC*OD Jamlncorp aud_45

Plalntéffs 1n s,he maln actlon,_:  ;ﬁ-¢-~

It appears from the'a;eadlngs and affidav1ts t?at havné‘ﬁeun

1tefsowe echnlcal a551sta ey from

tht Was expected to buy flSh fron ,;_.,Igg;

'yand'thel to proces; the same 1nto -

;;commodltles that thefconsumer Woald buy *for uxamnle 1nto-f ;f,§f3£;gﬁfQ




sardiﬁes:EJ“h1s meant that mucb of 1ts raw materlal would:

; have to be'bought abroad on the world merket, and that s0 -
-far as. 1»5 sales went 1t ‘seems to have been requlred to".
sell on the world market. Hhen started Antlllean hed tne
ifb16551ng of the then governmcht and was - acsurea of belpwlﬁ:htﬁ
_able to sell en the local narket Nlt some protectloqq o
however durlng tkc course of conservctlon there occurred a-f”
change of government -and alsc of pollcy, w1th the new
'ﬂgovernmenc belqg of the view that’ what was needed was elh:lfﬁ;
free market wh1ch meant thﬂL 1t dld not glve Ant111ean

the pro;ectlon that 1t had honed For oT ‘access to thn local
market on terns tbat would have:enabled it to c0ﬂnete
effectlvely w1th 1mported products, but requlred 1t to :
stand on’ 1 s own feet on the wcrl& market ThlSWAntllleéﬁﬂ.ku
apnarently was unable to ao or.Lo do efFectlvely, w1ehout.
-a-homeybasedrmarket Antlllean blamed the Governnent For

its fallures, whlle the uovernnent apparently blamed
.Antlllean for mlsmanagement and 1ne4f1c1ency !

It apnears ‘from the 31ead1ngs and aFfldaV1ts that
Antillean not only ‘did badly ~but was heav11y in debt. The
first- defendant Jamelca Fxgort C““Qlt Incurance Corporaclon. 
(now the Natiomal. Export IneorL B nk of uamalca) here after o
called JECIC was Cor dg @ ‘public connany, a aub51é1ary of the
Bank of Jamalca bere:nafter called B.O. J I: appears o ﬁave:
been - enlxasced w1th arranglng 1oan5 to local enterprlses from:

funds made 2vailable by ‘the Bank?c; Jamalca from forelcn'eoansi

or 11nes.of eredlt “and in do11? s0- 1t lent substantlal sums"
of noner tu Ant;llean totalllnc U S.¢7 394 mllllon R

- This- money was secured by a 5111 of sale and d guara tee-ffeﬁ”'
Merldlah.-'nntlllean also’. securee ?rom JECIC short term 1oens

for workln» capltal annlnp ﬁo some G S $3 904 ‘million

and this was not secured.



"fi to paY a nonthly rental of U 3 

Tt snould also be noted tﬁat tHe plant from whlch

Antllle¢1 eueratbd was on laﬁd 1e sed by Aicron, and the-][“ff;"

"TQ,Plant was ﬁrecLed by Alcron and!ﬁmt Antllleaﬁ'was supnosed :ff,'

7@75 ooo oo per month

ffglant and’ buL1d1ng %ad been er@c ed by Alcron en é'mortvace sz”ff '

o 1oan from Jamalca Develonmept ganm Wthh was also

.'  guaranteod by Antlllean

Im Lay to June 1935 JECIC b@came dlssatlsfled w1th

':f;tne pe*;ormance of Antllleen Antlllean was behlnd on 1ts

::debt paymaa cs to that body, and the JECIC board dec1dud Lo{f3'~57""

 :-anpo1nt : ,celver +o take ovar the affalrs of Antlllegng--:’ "

';The recelvev 1s the third de“ nden;_? Leon Qobertscnu

  JECIC and B 0 J are the 1st an nd defeqiants., As to sub-"'

7%.to bad managument and S“ﬁt in- a TGCLIVGT took steps hothfﬁffafff'

’._1oca11y and abroad to see 15 thcy could flnd a nurchaser or

|  ;at leasf an 0pergtor of what Lxey regarded as broven abz 1£y j;*

their”

vto taPe ovcr Antllléan /aeclared alm belng to protect tﬁelr ifijx

'_jloan an& sce 1f they could stlll Teccver 1t., They alsc called

"filﬁ the gaar@nbee by Mer1d1an .;aﬂd tne Alcron Mortoage.-, fﬁ5f{f'”“

--Tb re are four other dufendants ;he Mlnlster of
’f-Fihéﬁéé the Mlnlster of Industry and Commerce9 Jamalca
 _jCommod1ty ;raélnv Connany Ltd and Lu& Attorney General oL'-"

'”Jamalua

"sln:-aéft to put 1t broedlv JECI 1n tnelr aftempt ta

"zfrecover the noney lent resolvad LO ase all the varlous means

'  ;'wh1ch they could find to pu prﬁSSure not onlv on An 111ean5

ugbut on 311 Lh° Plalntlffs, they belig an 1nterlock1n g;oup;¢ -“




5..

‘On the'other hand the 1a1161£fs blaming - the powers
that be for their fallureg_saw the: afforts of JECIC as. belng_
a consplracy to. attack their: grou@ and 1-o take OVET tnolr B
entgrprls ... Théy baamed the Jamalca Commodlty Tradlng
COmyaggg%fiiéllnmehfagency oT. corpo*atlon respcn51b1b for
the importation of most food staples for not buying tﬁelr_~
prdduét but preferring to import (perhans morc. cheaply) fron_
abrga@,_ _

'-,”ThéuPlaintiffs_a;so;blaﬁed;theﬁministe%s,invdlved‘éé;
joiging WithﬁJECIC_effqrts_tc_put_them-out_of,business-andz,.
to tﬁkngWayxfrom-them;whatcwaégérpotentialif most profitable
enterprié@;‘giﬁen;a_chanqe;tOnfindLa3lo¢a1,market.for.its
home,base.ﬁ Theifiprin;ipalicgmplaintﬁappeéxs_to.have.been Tl
that ;they were_den;gduacceés}to;ﬁhs-1oca1xmafket;to.5e11,fheir
préﬁuctsﬁvwhile_J'C,T C;;,the.islaﬁf s pr1nc1pal importery
supplle& thﬂt market. Wlbh Fish and fish products bought -
abroaa,from;;Qrelgn;cgmpanles,JaThe.Plalntlffs percelved,x

thé;évent;-@hat_tookalace,asTa_coﬁsﬁifacy;deliberately'aimed

,at;injuriﬁcftheir inéerests.-_For.examble;theyzcomplain.that

the TeCulVG the. th1rd deFeqdant ~has. by hls bad management :
increased . helr 1ndebtedness 1di 50 filled to realized such
assets_a;{there_wer@_and1a;so:£aiieé to reasonably operats . .-
the plant at Antillean, o

in ga?agrapﬁs 19 to- 21 ‘0f the Statement of Claim 'Lhe:

Plaintiffs allege that on the . 23rd Oftober, 1985 the JECIC

and B. O,L, by 1ts offlcers met C“Ttalﬁ credltors and tne
m;ﬂqr;ty sharehqlder_Trio-Pabri&»pr An- London and-attempted -
to.ﬁor@uiatem,plans,for putting in new. management -into
Antillean, and replacing the Plaintiffs. In paragraph 21 the
Plaintiffs pursue this theme by referring to three documents

specified as:



'_ 1nterfer1ng Wltn the Plalntlffsﬂ bu51ness

ﬁ' gf(1)_;A Status chorr 1ssu1ng from Sl
U JECIC to the Minister of Flnance,_-_
-.gj[dated Zﬁth September, 1985), o

'_Lﬂ(ZJ,,The AldezMeﬂc1?e (a mlnutp of) i
T the mesting in. London of 23rd'*- '
';;goptober, 1935 (it is dated o
'3~the 11th Wovembor9 1985), and

'f?i(ﬁ)'7A memorandum ‘to thn Governor
" of thé Bank of Jamaica from :,.af'df
U HMrs. Mordecai .wlso dated 11th
-_}Q;Novenber,”lsus : -

It 15 these three dccuments tuat Lle at the heart of tnls

partlculﬂr appeal

The statement of Claln conc1udes w;th prayers for‘"fofff jj°""

{1) a -An 1n3unct10n restralnzng the
%flrsts second, third and 51xth
. défendant: from “1nt°rfer1ng or.
S attempting to”1nterfere~w1th g
S ﬁhéﬁPlﬁiniiffS ’bu51ness:

. ;¢Tne Plaintlst also seek e

v declaration agaiast the fouruhgﬁj_-“'"””

_N,j;flfth and: sesventh: defenéants _f ‘

ot el the'“wo ministers and. the

ﬂ.;q}nttorney General) that: Tthe s
Plaintiffs are éntitled’ to carry
~..on their business without

'“1ﬂterferenﬁe in the’ 1awfu1 concuct e

'3 f“(2)FffThe Plaintiffs seek damages
Tfau Tﬂflnteresf and - LOStS,Jfffr- o

It 1s not 1ecessary at Lhﬁs stage to express any V1ew-g :

'? 33 to tne vi b‘llty of the aropﬁsed act1on and »he rel1 _
'fsoughtﬂ sl does not apbear to deal wlth the alleged 1ndebteafj;ﬂ; '

.-_fness oF the Plalntlffs, nor SEGCIFY what 15 meant by

' f De thau as it maya th@_utatement G Clalm flled On:¥ f,53’7

h Janaary, 1987 'w £ 1léwed_3Y a Summonsﬁfar an'“

-':1nter10catory 1n3unct10ngdate& 1btﬁ January for hearlng on Lhef;;

f12th Februar}r, 1987,_.._ e




This summons was supported”by an affidavit by

Mr. E.A.E. Williams,.Chairman of the Board that ran Antillean,

?ﬁd ardireﬁtQ?‘df;éﬁéﬂfiTSt’”seeeﬁ&;én&"third Plaintiff
;_weempanies By and laroe the 9f£1dav1t sunported the
.Jalleoatleis nnde 1ﬁ the statenenL oL clalm “and referred to
%ebeveq buﬁ in reater detall Unllie the statement cf claim
Nlt does refer tq;thee;nqebtedneSS*effthe glaintiff companies.
It lays stress on the denial of Antillean's access to the

N o

local market, ?éﬁd-alieges that unusual and discriminatory
currency rGStrlctlons were 1mﬂosed by the Minister of Industry
3and Commerce; the Jamalca Comingdity Tradlnp Conpany and the
Bank of Jamalge;act;ngflnfeonceryfﬁ_Tne;e;factors caused loss
to Antillean;ﬁe#dfféﬁﬁitedeiﬁeif;ﬁeﬁfbeiﬁg-able to meet its
financial';emmitmehtS"to*JE%}CﬁWEQ'erhgif put it into
receivershin and»apbcinte&.eireeeiférﬁ*whése authority is being
challenged 1n another actlon° Théﬁéffidefit sets out the

allegat1oas OL conqnlracy LG 1n]Lre, and in paragraph 20 refers

to and exhlbltS“fnevthree.doruneﬁtf referred to above. The

affidavit Lhnn refers to other matecrs Wthh are alleged to
have injured the Plalnuzf s in Uursuance of the conselr cy of
the: Defendants. -
- On-the! 1lth February@giga?qthetfirstmnamed'Defendant,
JECIC tood out: a summons, for. hearing on.the.12th February:
{when thelPIaint*ffsjisummeﬁslfor~anrin;erlocutor& injunction
was due to be heard) seeklpa :
(1) An 1n3unct10p tc: Lestraln the
Plaintiffs *from disclosing
- onor-making use of .confidential o
information® contained in the
~three: documeniS’elready

- mentioned;

(2) an order for delivery up of
copies of the documents;

(2) an Order that para. 19 of the

' Statement of Claim and

(4) Paragranh 20 of the Williams’
affidavit be struck cut.




R
e

'ffrom Mrs,

:JECIC"' %cr ﬂffldav1t rexers to thu 1ndbbtedness of_“-
'ffAntlllean to thé 
_'fcorporation, gnd to the:i

:. ﬂguaranteb of Antlllean s dﬂbt

V ﬂThéfdé§éﬁda 5. summons'@as_supported :y'an affldaV1t

Debera

;ﬁﬁphroy Mordec__'(herelnaft :,!

ECIC the apD01nLnent of a recélver b?itﬁé?; ﬂ¢5_

‘ndebteanbsc of Wer1d1an on

fshe asserts,gﬂ,g,ﬂf;;ﬁ*

'*f‘That all Toh o ahy actlon taken here1n on i
. “peheif of the first named: defendant was
. “done honestly and ‘bona fide in pursuf
“of taking stéps zs are necessary to
protect its own. interest and in-an s
endeavour to recover'the amount due and' S
ﬁow1ng to. 1t,.g]f . e

-

aenled4the allcga 1ﬂns of conszracy Paragrunh:

15 of her uff¢dav1t contalns thc oravamen of the Defendant s,

case on thls applzcatlon.- I+

ﬁ.“15 That I am thu Legal OFflcer of: the .
___~f1rst naned Defe ndant and by v1rtuy-
. of this capacity from time to. tzme

"~ I“have to render 1egal and

"~ professionzl advice, and. con;zdeﬂ—ﬁrmu;V:JﬁEETf{-"

- -tial reports te the. first named -

. Defendant or ‘to the Bank of Jamalca
" which is the’ parent company, and in.
_ﬁfaartlcular +o the Governor of. the
~Bank of Jamaica and. sometimes to tkc
fh-Honourable Prime Minister and :
. -Minister of Finance under whose
jlﬁPOthOllo ‘the ‘Bank of. Jamaica’ and i
'ﬂjthe flrst named Befendant falls.;*:u”" B

1¢ %That such adv1u¢5 oplnlon or. report i

o0 cgivensis'entitled-toilegal oo

- ‘professional: n“1v11 and’
'~conf1dent1ﬂ11ty M S

7Vfwrs,_40rdeca1 s aff1dav1 tben refers to the paracraphs

in the Statement of C191m and W1}11ams* affldavxt whlch

' ment101 the threu documents, and qsserts that she 614 not

dlvulge theﬂ to the P}_aln*lffs9 ana




9.

"That neither the flrst named Defendant,
i nor any of ‘the parties 'to whom the = -
r  documents were delivered, either gave -
- permission for ‘same té be disseminated
... to the Plaintiff or their servants or
(oUragents or gdave permission for the :
 Plaintiffs or their servants and/or _
3“*;agents to make Lsm of the said decuments
_,or any of then e
-Mrs, Mcrdeca1 concludes:
”Tu?t the sald documents were unlawfully
obtained.™ o
Thls mqy or may not be so, “There is mo attempt to-
fspec1fy to whom the documents ‘wetre ‘circulated, or who had " rin
‘access tq.them.3 Paragraph 1 -oF an aff1d1v1t by Mr, Williams,
dated the 16% h Marbh 1987 <assez?s Lh?t the documents are
not eLtltled LO 18?61 prof6551onnl br1v11ege and asssrts
that they were 1awfu11y obtaljed by the Plalntlffs and are
relé?antfto3theiclaim¢ofxthe*Plaiﬁtiffs'heréin:?“Mr,WWilliams
does not specify by whom or how'the Plaintiffs cams to be in @
‘possession of the documents, but it is not unreasonable ‘to
point out that 1n thelr sbarch fcr succbssors +to' take over
the nanagemcnt oF Antlllean JECIC a@proached several fioms

and .even nluorltY stockholders.w it 1s noL p0551b1e on this

-state-of-th 

_‘v1dence to assume that the documents were
;unlawfully obtwlned The 519§1£1caqce of thls will be discussed
later. | | _ o

lhere are a number oF furthcr aff1dav1ts and counter
affidavits w1th whlch 1t is unﬂecessary to deal ~they suppvort
or deny the plalntlffS' allegatlons of dlscrlmlnatlon and

unfair dealing by the Derendants,-~



-;1n3unctlon, and_:{ter two days of hearlng on the 14th and

-f'lsth ADrll.“1907 Blngham J.g nade the order sought by

jf]paragraph Zlf) of theIStatement;ji

."i they are. rclevant to the Plalﬂt&ff clalms.‘ I flnd a usele"

1hc De&endants‘ summons secms to have taken BI“CGd@RC@

'_f0ver thc rlalntlffs' apnllcatloq Lor an 1nter10cutory

th

'77;:restralnlng_the Pla1nt1¥fs F“om dlSClQSlng or u51ngvthe

'“conf1dent1a; 1nformat10n” contewnbd 1n the three documentsﬁ jfr' '

"’Vruou1r1na that conles ¢of the docaments be,dellvered up to

fifthe rlrst n;med Defendant aqd tnat,paragraph 19 (but not

1aimtand paragraﬁh 20 o;f;;*ﬁﬁ

'3ithe Wllllams fld&Vlt of St _prruary be struck eut There;fff_

are no notes of tae reasons for hls }udgmant., The matter f  3'“ '°"'

?has been rvued'before us_de novo. 50 to speak.g_ﬂ

A Few prellminary obse vatlons mﬂyibe made..-TheﬂgJ ff

'fattack wade oa the use of thv tﬁrpe documents 11d1catc, t;aég,-f-v°""

_Qstartlng p011t ;n the dlscusclon ol tbe problens posea 1n an

'_”'_f.“_observanm mad.e by Lord Hallsnan in D v, N s B c C. (1977)
1 All E.R. 539 at. page 599 (1978) Aoc 171 at paga zz,,n

.“I start w1t5 tbe assumptlon thgt every
- court of law must begin with a - L
. <determznat10n NOT asa general rule LO

-7 'pernit either party to deliberately
:}_GW1+hhold rglevani and admissible  oooni i p e

" evidence about the matters in- dlsnute.z,tf'

. Bvery exception to this rule must run.
i ther Yisk that becauss of the w1thnold1nr
.. of relevant facts, justice. betweun tne

© ‘parties may not ks achieved. Any .
.lattempt to w1thb01d relevant evzdence e
"o therefore must.be justified and requlres_

... to be jealously. SCTLﬁlPlzed cIt o ds din:
o this frams of. nind *hat I aDDroach thPT

;questlon at: 1SSUG : S

AT the same time I utter a word of ET
ot cautiony o The facts9 disclosure of whlch
“is: requlred must be requlred for the

. -purpose of deciding the dispute. A i

i collateral purpose is not Justlfzed and

'],must be . dlsregardvd.“,ﬁ‘n i _ T




11+

*Thnr are a great many other obscrvatlons to 11k
effect. aqd I mentlon only ew. In. the 1ead1ng case of

Conw y V. lempr (1968) 1 All 874; (1968) A C 910

Lord Rezd at nage 879 c1ted Lo d Slmon An Duncan V. Canmcll .
Lalrd (1942) 1 All E R 587 (1942) ﬁ C 624, as auotzn
w1th approvaL the VluW of ngb“ L'T.; S
' ”That documents are not to be w1thheld
“Tunless there be some plain over
-ruling principle of public interest .
“concerned which’ can ' not be disregarded’."”
and at page 880 Lord Reid observed:
“M, ... there is’ the bublic interest that
the administration ¢f justice shall L
not be frustrated by the withholding of =
- documents which must be proched if
“justice is’ te’ be done.' ¢
It is'of interest“tdﬁﬁote"tﬁat“oﬁf?owﬁfpfbviéiBnS”with
.regarﬂﬁtofdiéﬁoﬁeryrof“ddcumeﬁts*cbhtaihéd'in'paragraph“284r
et seq of the Civil Procedure Cods correspond to provisions’ in
the (U.K. Supreme Court Rules wrior fo 1962. The U.K. Riules
now providéiféIVQutoﬁatié'disccvéry aﬁdcinspeétiOﬁiofhddcﬁﬁents
at the. close of the pleadlngs.‘ _ |
Sbc O*der 24 of tne WQltu 500k Blscovery and Inspec-
tion of documbqts The ﬂodcrﬂ 6ﬁDh&SlS 1n 11t1gat10n lies in

the comnlyte d1scoverv af all ?elevanf documpnts by each side,

subject to well recognlzbd ex ;”1 ' ﬂSo-far“as-th

exceptlon oﬁ nr1VI1ece cialmed Jﬂ thS case 1s concerned

legal profn551enal pr1V1lvge, 15 owes 1ts orlcln to the contest

or adversary-aystem-of 11t1gat10n see Lord Szmon of Glzisdale

in the leudlnﬂ case of Waugh 7. Brltzsh Rallways Board (187%)

2 All E.R. 116Q at 1116 1177"(19803 A C 521



-fLord Morr;s 1a Conwav V. anmer’cupra Lat page

-and see Loré Cross 1anifred Cronvton Amusenent Machwn,s Ltd

'f:Tc 1s also 1ﬂportant tc rea11ze that ”conf16@nt1&11ty"f’“f7

*15 10t ncr se a ground for acrardlno pr1v11ege or w11bhold1ng-f[‘g7

7-'docum nts o?herw1se relevant to tbe dlspute 1n 1ssu .see

'It has been clear y lawd dcwn that_,,
*b,the mere fact that 2 document is:
.private or confidential does not

. iinecessarily produce the result that
"-flts productlnn can. bc W1thhe1d i

 page 433

“55pr1v11ege 1? thls case._:

Cito dGC1de tc 1nspect ovlaxamlne

' pr1v11ece 13 c1almed The documen“"'havb been exhlblaedﬁand

- fwo sorts,ﬁf

Custa;s & Exc1se Comm1=51oh rs (No

”Conflduntlally g pof a seaarate
~head:iof. pr1V11egg, but it may be-a:
vcry material consideration to bmar
~in mind when priviltege is ¢laimed

~gn tbe_ground ot wubllc 1nterest.

1 Lurn now_to"" .'

',nhere 1s pot de 11ng w1th a cmse 1n wblch 1t may be_npcessary _ff g f =

documents for} h1c1

-are avallablo for exaw11atlon end d1scu551on._ The prlvlleﬂu

“  éﬁal Drof8551ona1'ﬂ?1v11ece., The pr1V1leoc 1s ofj7u;

(a) It pvotects cannunlcatlons made.to
~enable the clisnt to: get or the AR
S .ulegal adV1ser,£o give légal. adV1seﬂ;;ﬁg;
- For this head the Dr1V1lege obtalns

- ‘whether or nct 11t16at10n was.ﬂ--
pendlng or”aptlcapated '

gj(h],pr1v1lege_aéso attaches;to_ e
. communications: betwéen’ the'legal
.7 adviser and third parties made
~when . 11L1gat¢on or legal proceedlngs
iwere/are vpending. rireasonably
S ant1c1bated and made for the o
PR perusal of th_legal adV1sers actlpg
’..1ﬁ 1t . B o

712) (1974) c 405 at



' I thlnk 1t is clear}y 1ece§sary that there must be
a cllent and also a- proL8551ona1 1e gal cAdvr:er. Mrs,,   'H_
MCrdecal 1s dcscrlbed as “an atﬁornﬂy at law an& the secretary
and 1egal offlcer of the JECIC”ZE To be recognlzed as an
"attornby at &aw“ ent1t1ed to the nr1v11eges and rights of
‘that status,- there must be complzaiau w1th Sectlon 5 of the
«uLegal Profu551on Aut Wthh requlr a practlslng cert1f1cate
E‘:lssued annu 11y Sectzon 7 oF xhb Act exenpts from those ) |
requlremeﬁts 2 law offlccr of o cLCrcwq and "every loagl
officer of ﬁovernﬂent oIt 15 not clear whethar |
Mrs. Mordecai quallfles undcr Secflon b or Sectlon 7, and
whether hb;‘legal offlcer“of the JEClC 15 a legal officor
of - Governmﬂpt However the nuesblon as to %rs. Mordecal s
.status wcs not 'ralsed or argu aﬁé.lt must be assuned th at
she was_an attornoy Pt an qu“llf. 'Efo gzve 1egal adv1ce to.i
-cllents. Further 1t is. now cle r legal 9dv1sers for tnb_ f.v
Durnoscs OF the rules w1th r spcct £0 gr1v11ece 1nC¢ude :ii;ih
selarled 1 gql adv1sers, of wxat Tm sometlnﬂs te ﬂed o

.E

1n house 1awyars.. In the A7chd CromotOn :hmusement Maﬂunes

Cas (SU“T&) Forbes J.s at ﬁlrsL'lqstance (197@ 2 All E.u. 353
at 364 sald

) .”Tﬁe;rule 50 far as the authorltles
i wniogo - is-one: which nrotects communica-
. -tions between a client and his
_ ﬁroxe551ona1 legal adviser. It does
Snot,oin my view, protect.communica-
tions:insid¢ an organization which
has or may.havc.ﬂn_ljtérnal_legaln
_+branch or:department. + By no.
“stretch of the-imagination can the
ocommissioners.in: +his case be regarded
. as:thelay clients of their own
_ 1ega1 branuh ”-ax;_ el i s



Thxs v1ew was re;ecaed by thb Court of Appeal

Lord Dennlnp

éf  =
M, Rl at pave 376 undcr the captlon ”Salarled'
1ega1 adv1sers”' n -- e T —

'=5ﬁ”They are, no 6oub£9 servants ot agents

of ‘the emglovei.. For: that: reason the

“ffjudge thought that tney were in &
Lodifferent. pﬂsLt+on From other legal -
~advisers: ‘who' are 1n 3r1vate practlce.m-ﬁ““'”'

.~ I do not think this is correct. - ‘The

“are regarded by the -19w as in every

'g_reSUGct in the same: position as those

-f;who ‘practise on th :
~The only di fference is that thny act

_rfown account.a-

£0r oneclient: oniy, ‘andinct for -

_cysever,1 ciients. They must: unhold t
Lgame standaras of honour. and. of

Y :

._ffethueute. “They are subject to- the-
- seme duties to thely client and to
eourt. Thoy must respect the ‘same

'VJCGﬂfiaencws.- ‘They ‘and their: c11ents

';have th@ sane Drlvilege,”j~

.  happe1 ‘that such @ Tegal adviser. .
does -work for. hls ;ﬂxﬁglc’yer An:

i7§110ns in that capacity would not- :
Lobe The. sub*e»t of. lp?al profe551cna1
privilege. 90 the legal: adviser must -

~be scrupulous to: ‘make. the dlstlnctlon.,,f'

'Tjnelng a servant or. egeﬁt too, he. ‘may

: It may be useful o ?Ol?i out thet Loru Dennlng S
remarks on the in- house laww'

Copoober under moTe p;cssufe from-chis oo
'*,cllent._ S0 he must’ e ca;eful to;j?-f-“"

gsist it *,..ﬁﬁ

 ﬁe"“L

'Lord-Denii ng powever wenu on ?ﬁ_aad and 1t“15 most ap;?for

T - ”I speak of course of thelr-j'{:"" '

__;-comnunlcatlons inw Lhe ‘capacity of -
odegals ndv1sers.;'It_aoes_sometlmes_

'fjanother;capac1cy ~serhaps Of an;fgﬁf';j'___.l_
'f@Xecu“ive'nature.;_Thelr comwunzca=ff;;,:g,,-"

ware enaorsed by the otﬂer

members of the Court oE AﬁDQaJIKﬁrmxﬁSkl L g at pag 302 sa1d7f"' i

. "On the issue. o&}Lecal.orofc551onal,5;_€_,a
- privilege I have _Pome to. the: clmar“H;i”'

.. conclusion that Cze can be'no i ou. o
codifferenca ne+me the p051t10n cfﬁ,u;f-

soioafurls tlne;ralarlea solicitor .
”L;omnloyﬂd by a governpent. dengr;ment
or by an. Lnansrrlal or coﬂmerc1al
" board, ‘onthe une “hend,and-that

Cleensulted is
'-adv1se ?ne ’“";ﬁ

of a solicitor wh
profession inder

s
tonsulted as a 1
+

Tﬂcﬁlscs hlsv*"

‘rewarded for his . by fex
In: “Oth_C&S“S t 0L1C1tor is o
g i1 adviser by the
e'iéfBOSp of belng
enablie him to :
ient

“lay client Qn&

on- 1\,gal matters.i i
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and see Orr L. J. at 3age 384 d The écClSlOﬂ of the Court of Appeal
with revard to the salarled legal advxser attractlng

profe531onal ;egal prlvliege was ., not challenged in the HOLse E
of Lords, and was: accepted t ere°:see (1974) A C 405 at ¢
page 430/4v¢.k*;iiai SR e

In the nresent case Mrs;_ﬁordecal 15 also secretary
to the JECIC amd the documents 545t be examlned to see
whether she was actlng as- ,leg.i. év1ser or as secretary
when she wrotﬂ theme-- o B o

But. who was her cllent7 Thc 51Un1f1cance of that

guestion lies: 1n thls 1f the rec101entsof the Ietter were
her client tben the communwcatlon would be pr1v1leged
whether or not 11t1gat10n was then ant1C1pated 0T not. ,if;c;
~the recipiens'were_3ot*hercciient*'then-it‘would be-necessary
to show that fhéldccumeﬁt*wﬂ ca communlcatlcn w1th a third

party mnade for tke purposes o-c 11L1gat10n contempla*ed or

pending. | _ _ e S

It sdéﬁsfcféé _.o me thﬂt so far ‘as she hadAgu &
client, that cllent was the JECIC Thls corporatlon was in
law separate and d15c1nct from tnc Bank of- Jamalca and the
Mlnlstry or Mlnlster of Plnqqcc and “the- Prlme MlﬂlSL It
is of cocrse 90551b e that an orcenlzatlon or persoa might
,wconsul? tnc 1ega1 offlcer nF the JECIC to obtaln lecal Q&V"CG.;
There is nowevcrfno lctt T aad;essed to- Mrs._WordeCal which
would indicatg this.r Tac flrst document the status report"
of the 24th Se nbef iééb Wcrblf states 1n the opening
lines: | oo | | |

HIn accordance w¢th your request for a

comprehensive report-on Antillezn- Food
Processors Limited; we ‘advise as follows.



jThe thlrd document showsflt was’ submltted to tne Prlme

-7;N1115tcr, ﬂrd later:to the Cov rnor of the _ank_of Jamalca.;_

'f London on October 23 1 85@    5€-f

The thlrd'document 2 memeran~i“ﬂ-;_“

3was by waf or legal advlce._jfﬁfﬁ-”"'

IL 15 necessa*y how»veT_Le examlne the three &ocumths

73themselvcsg to glean from thelr coqtents whethe

BTN

. ffaii1yﬂb§Qxég§f§ed¢q¢: alllng uﬁder Legal Drofe551op¢1

'--'pr:w:l.lv.—:'u,9 bearlng in: mlnd}thﬁ bbsarvatlons of Lord Dennln ”]

7t_referred to,vwr11ex.:f;gkh

Om O@ he pvrennlal nroleems 1n tne are of 1b081

Tow

'prof855¢onal pr1 11eﬂe has beau whethpr and n what'c1rchmstances

' ve orts OL acczdents or Anc1dento made by enployees 1n'the

is: Anderson v Bank
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- "PHow, ‘there is'not ‘a syllable ‘there -
_ which shews that any communication,
direct or indircct, cxpressed or 0
implied, was made to the agent to
‘the effect thdt-his communication’
.- was to be a confidential one for
* * the purpose of Being submitted to -
. the professional man - that is the
“solicitor v forvadvices L. L0

" This communication, then, as regards
the sender, was not made or sent o
“for-the 'purpose of ‘being laid before - -0
.2 professional ‘advisar, nor was there
:Wfr»any'intimation-of’such-purpose sent by
_the person who required the
Ccommunication.’t - B
‘At page 649 there is ‘a long passage in which Jessell LR,
explains the rationale of the rule of legal professionzl’
privilege.

”7'-£n'thefcouxt?of-Appeal“theré are echoes of Jessell's
remarks?suﬁgééting*fhat”thevcommunicationfshouldihavé~beéﬂ
regarded”as~”canfidentia1;“'but'this*élemEntﬂséémswio~have*"
disappearéd~§r0m71ater-cases;**Whaﬁ'however=isf§tiil required:
is that it should have been mads for +he purpose’ of being -

submitted to' the legal adviser.

3**'FIn~whe€1er'Vﬁ*Le]Marchant'(1881)'IV'ChL“D; 575 at
page 681, Jessell rémarked:

"The"cases, no doubt, estabiish that such'
-documents are protected where they have
‘come into existence after litigation
-commenced or in centemplation, and when

“they have been made with a view to such

. litigation, cither for the purpose of

*'Obtaining?édVice;as:to=éuth litigation,
or of obtaining evidence to be used in .

";suchglitigationg“or-Of'obtainingiinfor*'
mation which might lead to the X 3
“obtaining of such evidence, butiit has -
never hitherto been decided that : _
documents are protected mérely because “
they are produced by a third person in
answer to an inquiry made by the solicitor.?



_ document thct stated onﬁﬁhéf;;%
;to be Sent 90 thu so;1c;torf_c

to adV1se

?Tgia;v_fV*
In shﬂrt not everytnlnr w tven to or. by the 16"31

Blrd V. Blcwer

adv1ser 1a.ent1tled to p“*v;l ef' Smlth.

(1939) 2 All E R, 406 L ‘te i' 1tten td 9011c1t0r not to

obta11 legal advzce ouu LO QLO?ﬂ hlﬁ oF fact

To be ;rotec?ed Lhe commLzlcatlon must be madc co or

by the 1 adv1ser 1nzihat ape JtY, and whlle the.qﬁ

relatlonshlp‘of clzent ana'Le

“,adv1ser su051sts. Halsbary,

S4th Eﬁltlon Volume 139 palsﬁranh 72 Cases in Wthh pr1v1lege]} a

arlses.;"

See also Jones va_bre

A C 4 1euter wrlttcn bv a

G _'

for-them-to-conszdeﬂ*whe be*. Aey would refer 1t to thelrﬁfT  

tfal Razlway Co. (1910}

: d'f% i n member to hlS unloﬁ"' R

5011c1cor5 to udv1se wbﬁtheL h1s case waa worth pursuln f~'“'”'

held not pr1v1lened

Hurther tne nost recen 'déﬁéiépﬁéﬁ%ﬁiﬁfihisffiéi&ff

has estﬂbllshed that°3 ’H

"7°”A docunent was on;y to be accorded SRR

... privilege from p”oductlon on: the

“ground of “legal professional: SR
{fgnr1v11ege 1f“the dominant. purpose e
~for whick it was prépared was- that

“for advice® dni useé in litigation.

. D
internal aqeai
and usu_ln ant

i S
SRR ic ﬁed 1tluatlon:¢7;:J*iﬂ
" was mersly one the purposes and =~
.-not.the &om1‘ﬁpb Jurz se for which = o0
Uit was v”eyaicd hhu.buaru sclaim.. - o
_oof privilege £ ailed s and’ the reportﬁﬁ;u;;*=
'71'w0u1d ha*e'to be c1sc OS“d -

Board’ (1979) 2 A11 E R jiiaégiflggo) A. c 521

-In.vnat case theﬂrcpcri OT ‘a ?aliway ucc1dent dna

f?;ﬁﬁé”wurpose of enabllng hlm

1'

Board -was 1 ld ot entltsed ‘to pr1v1lege Trom'

- of submitting it t0 ‘a legal. adVlser.,ggg_i7«'f

'productloﬁ because it had ieéﬁlyﬁ;een
PurﬁoseS'a]so,~ ie for cog &'fétibﬂ

. Gperatloﬁ o{ th rallway svszeﬂ

a&e for other

of the saLe?y and

0s¢ of preparing the - .o
I

_See the Eeadpcte 1n Lhe “rvorL of mnaah v. Brltlsh Rallways: .f3 

’7ﬂ5f5 that 1t WaS pventaﬂllyfﬂ T




Approaching the.claims.toglegal;prqfessiqﬁaln

pyivilegg_in”respgct:qfieachﬁqf_;hesétthree &dcdment5 it”

was argued for the”defendant/respondent'that;theddocumentsn

were fron an attorney-at-law to persons with. whom she had

- a profe551onal re atiokahip.“_Th;s_rexatesftokthe;earliefjﬁ 

.questlon ralsed who were the'clieﬂts of Mrs..Mor&ecéi?f'
In my view her only clismt was the JECTC ~ There is

notnlng 191 the dOCUﬁean whic

E'—'l N

1 aiurs chat ner_;egalﬁadvice

was;soug;t_by_any:oﬁhe: person orwinstitution,

REE ] b

he flrst dncu enufﬁtheg”status,reyort” was_simplyr;_
an answér to a request for information made. by ihe,Minigterf'
of Finance. It reports on the status of Antillean, the
extent of their inde ﬁedness, the 1ikelihood .of recovery of:
the money iem_:2 and the steps being taken to:récover it -and

he

L&

to find new managedant. 1

e

-i‘")

r_nﬁgfné suggestion that the
Minister of Figance wé$3és%iﬁg{ﬁ@r{anﬁfieééifédvice end none
was given: ﬁhié Wé§;é fépde iﬁf@f£é¢£fffbm the‘secretary

of the JECEC?oﬁ_ﬁ&éEéEfairé gf'aﬁé o@'"Ls &ebtors.

arp ument Lnat th1¢ document was

S P

Nor can“lréccéﬁé_th

prepared in ant cipsLlon d-'iegal'ﬁroteédings'being taken by

x
o

.. ;1;:

JECIC against Antllieanij*n&'t:gé ertﬂlnly was not the

dominant or main yurﬂosazfsr;its_nyeparatioﬂf -This was in
my §1éwué  ase wne;e Lzetlégai-ﬁivi*cr aiSO dld worh 1n
anothe% pac:lty° th@t of sec . ary to the JECIC and her

communicatlonb in. h t;capacity.would_not be pfivilegad:;_

see; LO“d Denning M.R.-ir the Alfrsd Crompton Case :(absve)




'&Jreoard to one of 1ts ur1nc1 ar debtors,

”r'fheesecond document the Aide Mem01re, appears to'er

-j.me to bu a no doubt useful mljutt:or account of what

:Qtrans 1red gt tne mectxng hele at the Jamalcan ngh

'._Comm15513n 1n London en 23rd October9 1985 when. fff '”

'}Mrs.fMor&ec - Secretary/Lerel Ofrlcer JECIC) and tne

:trGovernor of tha Bank of Jamalce met wrth some of 1ts

"°qcred1torss unsecured and 1ts mznorlty shareholder (Norwealan)-jﬁj].hr

- ;to dlSPLss wﬂat could be done WiLh Antlileﬂn as a busrﬂess

'7ﬂventurear It was a bu51ness meotlngy and ne doubtfﬁﬁV

_Mrs.‘Mordccal s account of wny JPC?C had'sent 1n a receiverﬁfff

'f;aqd tbe cetlons then a allabre.vere welceme,.but What was::ﬁ
rat sta?e. L?essence was whetber anyfof those present could
'f_:be persuad és to. throw more cood money after bad Thl reﬁort r'.
.eitwas esentluliy the report e thc Secretary of JECIC fn | |

'meetlng drscussrng the nreblom-or what could be done Jlth ;*fie

"}not 1n ny oownlon entltled to the nrotectlon of regal

unrofe551on 1 orzv11eﬂe r'”j.,'*

The thlrd docunent 1s:a simp le memorandum from
er_Mrs. mordecal to the Governor of Lhe Banﬁ of Jamalcc,'d alinb':°
']W1th the 1r5ebtedness of An+11lean,. It records the results

'f_of commerc1al dlscu551ons w;th'other flrms 1n the effort to t 

’management of Antlllean.;;Tc tepders no legal advzce,fi tis:;_f

551mnly the momorandum oF a',ood secretarv reportrng to the

;;{rgovernor'efutbe parent company on the state of affarrs or:;

VOne Gf the suesrdrery coneany 5. n 1n debtors._ Thls doctnent R

- 15 not 1r my epznlon entltled LP the Drotectlon of 1er11 _-J""

eaprofe5510ﬁal nr1v1lege




2i. .

N Tpere is however another d1mﬂn51cn to -the- argupehts
in thlS case, Mr Rattray for the flalqtlff/Appellants
argues t t whether or- nut tuu documents are Jr1v11egud his
clients have got copies of tnem and are untltled o Dut ihem
in ev1denceg' .wever th; coales were 0bt91nea He malntalns

however that thcy were lawfully cbtelned and that thp'

contrary has not been uroved - HG relles on Cﬂlcraft v. Guest

(1898) ! Q.P, 759 C A a casv hlch 1tself aenended on f“.

Lioyd v. 'wQscyn (1842} 10 Mg ¥ 4 478,

As against thls Mr. Hcﬂflnaes for the Defendgnt/
Resnondentsarguééuthet theae documents are pr1v11eved they
belono LO the JECIC (or the TuC1ﬂ1°HtS) who have glven no

perm1531on for them to}givulaed or sed, and that they ﬁré.
entltled +0 an 1n3unct10n forblddlng the.plalnulff frcm u51ng

tHen and L1 order th t all COQleS be returned to them. He

rellea on Lord Ashburton v. Pnae (1913) 2 Ch 469, (1911-
1913) All E R 703 29 T L,“, 023 c A R

Thw WO Court of Anyeal cases are in conf11c1 thougn
attemnts have been made 1n svbsoauent cases to attemnt to
reconC11e tncm. S | o |

Cﬁlﬁrﬂft V.. Guest ‘is clcsr authorlty Lhat even Lhougn

the dOCUﬂbﬂtS are in fact pr1v1leced 1f the other Jarty oets
copies of them he can nut then dn. In that ‘case the
documents found thelr way acc1dr1t"11y 1nto ‘the hands df the
6fhéf si&é;'.The r1v1legb:c111mpd for ‘them was leg?I
prof6551onai pr1v1le¢e,. Tnc Couvt OF Apneal, in 2 513016
judfment dcllvered by iindley M. R . held that the otnbr party_.
icould put 1nto ev1dpnce the c031es made ef the pr1v1leged "

documeﬁts Thls is also the rule in crlmlnal cases9 see

Xuruma v. B, (1955) 1 .all E.R. 236 (P.C.), the headnote of

which reads:




. L ”In conslderlng whuther EV1dence;1s
admissibie, the test is whether it -
. “is relevant to the matters in 1ssuc9-"

- and, if it is relevant; the court 15$f[¢ ﬁﬂ~ 3 e
onot concerned with the method by IR
“ﬁﬂwhlch 1t was obtalned g

753Kuruma s case was one of t&e dICCOVGI} of arohlb;tcd ammunltlon ,igﬁif
gfdurlng the course of-an 1L1eca1 smarch Thouch the search wasffj;fgﬁi
'f,1lleaal eV1dence of the dlSCOVvTY of_*he ammunltlon was held

"”f_gadmlsszbleo Lord Gaddard C.J ;;_Ln dbllverlng thc Prlvy Counc11

'“fjudgment c1ted Calcraft v,~uuest fsuvra)

In Butler V. Board of Trade' 1071) Ch 6803 ; “zﬁ)
ﬁéﬁ.f_}f';-5¥3 All E R 593 thuma s c se was fGlLOW@d W1th regard't {the

53¥{adm1551b1$1ty of a cuvy of a 1etter wrltten to the accused'by_;f f~'

??ﬁhls own SGllCTtOT Wthh fell acczd ntally 1nto thc hands of

'5f]the 0ff1c1a1 Recwlver who tcoa over the papers of 2 comnany 1n” :

'_ifcompulsvry 11QL1d35101.~ The accused braught an cblanfto
frecover +kb 1etter from tpe Board of Trade9 clazmlnc thﬂc 1t;g-ﬁ'

'7 was hlS ané pr1v1leged He relzed on Lora Ashbu*t01 vo;fape 7“5*T

"ffsupra}ifQGQfﬁ, dlStlFﬁUlShbd Ashbur*on s case, sayvdg at?ﬁff-~ Vﬁ

P Page 690: : i & e

ST e T "In my 1uﬁgmenu it would not be a rzph*-;ﬁ-ﬁ
M T ﬁ]tp'or ‘permissible ‘exetrcise of the equltable

S o s e Jurisdiction dn confldence ‘to make a’ R
- declaration. at the suit of an accused 1n -
@ public prosecution in ‘effect restrain

- ing the Crown from’ addUC1na adm1551ble S
_.yjeV1dence relevant to the crlme W1th WHich o
”V.he 13 ch¢rced S S

Sl

'3 Seefno RJ: Tompklns (197?) 07 Lr. A§§ 'R lSllfCrown allowed'fy

Cto ﬂut 1n a note wr1tten by mccusad to h1s counsel durlng the

. tr1¢1 wh1ch accmdentaliy fbll on the floo; and was nlcked up j_. '

; and handed to Crown Couqsel'”“”

”ffln Lord Ashburton v, Pame tne Defendant uy somethlng  _f

'-very 1ke a trlck got possesswon uf somp 1etters wrlcten by

'.the Plaintlfr to bﬂs SOllfltOs who had dled Tne Dlalntlff

‘3-ﬁ?was glven an order whlch allowed hln to recover these 1etters Py
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(which were sub;ect to legal 3ro£65510na1 nr1v11epe), and
-trestralned the defendant from uelng coples of them in
11t1get10n then pendlng between them.;_:l}e

In the courtqﬁ’flrst 1nstance, f0110w1na Celcraft's

:“¥cese;“Neville?J;3:had:exempted;from.the,orderﬁthose.itemgegﬁ_
e theitOIIespondeneeLbeingpusedtbyﬁthe.befendantﬂinﬂthe;qthe{__

"'@ﬁending-1itigation;;'Lord.Ashburten.aneealedaegainétxthis,i;

ireservationiand rasked that the restralnt on .the use of . bhe

letters be made absolute*andrwithegtﬁe;eeptiona distinggish;ng

Calcraft's case onvihe:ground ‘that the.documents here had

“been Cbtained.bee+trickf~1The-Court=of_Appea1,accepﬁed xhis

‘argument.” - (The defendant- Pa‘ dld not appear): Coiens;ﬁexdy
‘M.Riin his Judgment -acknowledged Calcraft’s case, termed: it

ravrule of evidence,.but: regarded the action by Lord: Ashburton
as asserting a:proprietary. right in the documents. and copies

- and made the injunction. absolute.: Xennedy:L.J.,: saw it as .

~ thé assertion of a Tight against a person who had wrongly .

" Become: possessed of the documents, and:that 'if before they.

had been put in evidence the true owner brought his .action to

recover them he could ;ucc SW1nfen Eady L.J. saw the
case tHus at eace é75 |

f"The pr;nc1elc vion which:' the Court of
" Chancery has:zcted for many years has
Cibeeniito Testraln the publication of
confidential information improperly or
surreptitiocusly obtained or of
~informaticn imparted in confidence S
which ought not to be alvulced In1unc-
“tions have been granted to give - .
- effectual relief, that is not only to
“restrain the dlsclosure :of .confidential ..« ..
information, but to prevent copies
being made oF any: record-of that e
1nformatlen, and, if copies have alreaﬁy
coivbeentmade Lo restraln ‘them -from being
~ further copied, and to restrain persons
“linto whese'josse¢51on thatconfidential
1n£ormatlen has come from themselves in
tutuidivulging or propogating it- e

At page 476 Swinfen-EBady L.J..in .effect-said he saw noc.conflict

with Calcraft’s case. He distinguished:




'ilnformatlcﬁ thoua

__""'Ubllshlng matr:.mo*wlal cecrats}ﬂ"fﬂ'

"Bctween the rlwht to restraln a person o
- from-divulging confidential 1nformat;0n'”¥_;
~and the rizht to give sscondary’ ev1de1ceﬁﬁﬁ**
- of documents where the originals are
“oprivileged from production, if the’ Uarcyj-
- has no such secondary evidence in’ bls '
. possession.: The 'cases are. entlrely
;JSe”a;ate and dlsLlnct,f; TR

He went on to add

”The $3CL, huwcvar that document SRR
"_ﬁwhethbr sriginal’ or: copys is. adm1551b1e i
oAn ev1dencn is.no answer. to the demend -
" of the lawful owner for the’ de;1very:up

cof the document, and no answer to aan“

applicaticn’ by.ble Tawful” owner of .

~confidential information to restrﬁin”it'

'fron belng 3ub115hed or copled “““ “'-“

Wlth TeSPeCt -1t éoes_pot seen to me thai Ashburton s-""

_a confllct between them whlch has not been resozved :.Lhe

'frules wlth resnect to confldcntlal 1nformat1on seem 1n mart

to hgve been taken over Ly the development af the 1aw Wlth

'_3rev rd to cdpvrlpht, patencs ana trade marks! Tn re are not

-.many cases’: on the restralnlng ﬂf rubllcatlon of conflﬁentlal

AI'F}'};]- (UuChGSS} ‘V AI‘ }Tll Dulre [1967)

'-1 Ch 302 (1965) 1 All E R 011 was one of them. (restralnlng cf

Songwhat cioser to tnb preseﬁt case 15 hogers .

,- ..Secrgtary o:{:‘ State for tne _Homm DE’paI‘tnent (1973} A C J88,:..'.':_' :
.f 2 All R° 1057 In thls case the Plaluﬁ1f£ haa aﬂglled toff 
_3 the Gnmznv Board for a 11cunc~_ The Board nad askeﬁ the_€:€;afj

':Pollge,tqr a reaort on_thu ch¢racter of the anullcant T£§71_157

-poiiéé'hédirencrted and the Boa*d haa turned doun che

f} app11Cﬂt10n.“ In some way t e anpllcant seems to have obtalqed

conY of the nollce rePort :.ne %ronosed to sue Lhe vollce o

 i(ac ually he b~ougqt an 1ﬂfornat13n for crlmlnal llbel) and

had 1ssueﬂ $fj_””

'f to the Ganlng Board and to 1&6 wollce to

;fproduce cov1es of thn UOllCG regort on hlm.. Botu thc Gam1ng




™
U

Board and the Home Secretﬂrv atnlied to quash the

and" set up-that the police r_ Tt was nrotected

S

perllege. f;ft

[

_Thé ﬂrgunen* tnrneé urlnéi'elly uﬁ whv h
iy iege an—éii q and it was held that
' the course of the;éfgﬁmeﬁtfthe P1
pointsd osut that ﬁe‘is;fact

D. 393/@)_and.édughf’diéﬁovér%féfﬁthePOIiginal,

Policb a?i the Camlnﬁ Bo 1&,?3 1ﬁd on 3ub11c 1nte'{°’=sv_or1v1leges

< andb thu Bodrd c1ted Lorg AJ bhurion's:

had a copy of the statem

subpoeRas,

by public

it did. It

aintiff

s-éaSé. .
o uoré Reid regarseﬁ """ is:és aﬁéééé?Wﬁére the COﬁy' .
.letgéf which the.Plaintifﬂ-:had_h d -been abstra tasd b 1pr0ﬁer
meﬁﬁv.f"01 tnc flles of iﬁe Bqayd_or-of~thegpolice;5(See,p,J
400@}@ Hereﬂit_was_necessary;togprove,not-only,the,contenti
ofﬁﬁheiletter but'that.iﬁ has been . sent, hence-the;subpoengss

i

tHe - Gwlng Board aﬁd the Po

to 1 lic

p. 402:" lﬁ_f*' ___; T
UIn my judgment o
interest clcarly
documents of this.:
“disclosed; ‘and 1 fhat ‘Public interest
e is not affected by the fact that
 some wrongs ful means a copy ‘of sucH
. a document has bezn obtalned and
published by some person.

1 balance. the publi
equires that

The other judements or

vein. . I1 was stresse’ ’canfiiéﬁti&lit?“

source of

:Drivile¢é but~thét'

and it

1n£or&aulon oF thls sort

revealed. 1

_Becaase the Plaintiffic
not contencs of the

but proof that it had heen

¢. . ‘His conclusiocn was

Gﬂ nlons we;e in t;e

3a511c 11terest reqn: {

sources should not

letter from, t

;- at

ic ..

kind should not bu;”;gg

[

by

same

aIOQE*was7n0t”a.«

that

case woull have reguired

have to: etber the letter c:v1ﬂ ‘be
put intc evidende, as the earlicr hurdle ha“ not been crossed.

J H

‘apart from Lex? Reid

s remark c1t@q

asove,

iifference bhetweexn

.



estlon os5those; 5

w¥ fmatter thas,  ,'*57

_ ”Mr,.uhapnell re 165 on the generalgrule
w;that 1WZC1"-”

'as Dr1v11eaud secondary eV1deHCe of ﬂs 
contents;’ sucﬁ as a copy. of 1t,_ﬁay 1»
7 “available  be ddduced. H
' fj;particularfOﬁﬂcalcralt'v;%Gﬁestf(lBQS) RSO
10QaBL 159 and Heillwell V. Plggctt Slmsi"'”

of the general. rule: that wﬁere Ak

,,_1mproaerly obtained nosse551on of e
,,ﬁﬂdocument bCTOﬁF*ng to B, the court:
”_;Wlll at. t%e Sth of B order A tO




270
: return th 4dcumcnt 0o B'and to
,ﬁdellver uﬂ‘any”ccples of it ?hat
“o A has made, a2nd will restrain h_ﬁ~

o - from'making any use of any such .
o UL coples oxs of the information: iy
: - : fcontn1nea 1n the docunent 'f-;.o
‘_;-! el ) . ¥ T 2
jWarner Jos nowever observed t in 901nt of fact t

';?defenaant had already uct aomo of the documents 1n V1ae1ce

-

”'jbeforo the motlon for the 1h”“1ct10n had been broug Ulth

"Ithefresult that

| _ “fher@ seems - to me to be difficultics in
vt thesway of. my granting the Plaintiffs:
T sueh relief on the ba51s of Lord -
Ashburtnn V- faae TOW, e

.’

|‘|'l
=

'xEWarnér'J;a ﬁo1nte4 cut tﬁat ceunsel for the Plal £s: had?ﬁ:f

*put an alcernatlve subm1551on°__.

TThat SubmlS;IOﬂ isin a nutshell thacg‘
in the c¢ircumstances of this case, I;_
omusts bal sce' the public interest.: Liﬁt
- the truth should: be: accertalned whlch
“+is.the reasomn: for thHe rule. in: PO
- Calcraft v. Guéest ... against the R
s public 1ntc*¢st That litigants should
~be able to bring their documents into o
‘court-without: fzar that they may be . .o
. filched by their: onuonents, whether. Ly R
~tistealth or byia tricky and then UScd by Bt
*j;thcm 1n ev1%cnce,“ . : :

N

Uarner ;:;'a 39%”5:t s second ercument obscrvzng f,
{-that gO” a Uarty'to GO'Wh 3uhe defendant had done 1% thls

R casecamcunted to-a contem"t of court

1ﬁdocs nd,fclearly 1nd1cate whaL was thef.

"ffﬁppe ofs. that iarner Jc, had in fact seen;_

jﬁffattach 4_toithe{éff1daV1t but not all.

cThose Leahad 1n fact seen hv fclt;ﬁe could not excludcg but he

7'&1& 50 w1th regard to the oxhcrs,hi i,]

In the nefult thls case seems to establish

ethree ?TD?OSlthDS“ ﬂl'.--'-';l'l‘ﬁh
(a) that 1f Lhe qmﬂllcatlon to cdve?-_:“

thes rr1v1;e¢ed documents comes on

befo;e the other: alde has put them

in-evidence, the’ owner'of the

_c;documcut" ‘may ‘recover them and get

‘ ;*ellmﬁ in accordance W1th Ashburton's

case S T




:(b} 1f thﬁsothe ‘side have
| _the¢§pggmegts;in;cf'“

_1f”'t”bg:shcwn that _Be’party ha
iobt_ edftdﬁ oth

tea”lng them in-
E by way of punishment. (?)

jgthey w111 be 1m¢unﬁd from using the‘n2
.gnd Ashbvraon‘s case w11 _" i

'"3'3f33§15ﬁ:773ﬂ (C A ) In thls case the Plalntlffs bIOLth house

: The 5011c1tor-<nf




S

29, o g
o HE) T str1k° ‘out of the defence all .
; ¢;1a~,__';efercnccd.to'thegsolicitor?s.
e RteY L o e

for an- o;d 7 restralnlng the
;Z{defepﬂnnbd £rofi using ‘the note S
and requiring themito. delivbrup=:
allicopies of it. Plaintiffs
"”clalmud that the note was- nr1v1leaed
and that they were entitled to Lﬂb_“_}.
,.Tpr1v1lcvo “and that the sollcltor"-_p
. had acted improperly in giving the . .
. defendants & copy o{ t&e.nowi-f :

r

' 3§%?f:1ffﬁ.Wav1n9ffalled to'5bt aﬂ order the Plaintiffs épﬁégied “
-_tb the Lourt of Apneal éﬂa arcucd that the Pote and tnﬂ*'
'7coﬁVersat10n Whlch 1t recorﬂwd wbre both pr1v1legcd'“t7at the
: 5011c1fur Haﬂ been acttng xOY chb Pldlntlffs anﬁ thu:~

._pr1v1lecc was the1;s and that Lhey were. entltled to fﬂStraln

N

:”thé cfen ants from ’

51na th sdmea The defcndanis aroued

"that ne so'1c1tor uad Debn acting for boﬁh partlgs and they';

Th entlileﬂ to have and usc Lne note 1n questlon.

'ﬁfﬁj 1hg Plalntlffs relled on Lord Ashburton Vi DaDe (1913}

'~:12-Ch 499,_wh1le the Defe“_ancs relled on Caleraf t o, Gubst.am':

*g;clsse) 1Q.B. 759.

\1'

”ay L 7 at P7 ¢ 743 resolved thégﬁonfiict in thlsﬁl

”I confess chat T do not. flnd the dec151an
‘in Lord Ashburton v. Pape lcglcallv _ RN
.- satisfactory, depending-as it does. uron,,;_aL,“
" the order in wWhich apnlicaiions arec made.-
Looins 11tigation.: Novertheless I think. that
1T and Calcrafi v. Cuest are good R
T:~au*hor1;y for. chc fcllowlng nroﬁocltlon'-”“

'_qIf a- 11t1¢anx has in. hlS posse551on cooies:
of- documpnts +¢ which legal profcssional
s privilege: at tacaes he may. neverthylyss
use such copies . as: secondary evidsnce in
ooohisclitigation; however, if He. ‘has. not. yet B
- used the documents in- thau way9 the mere -
o fact:that -he dintends to do-so:.is: ﬂ%
. answer to .2 clzim against him by th
LsDersonsin- whow the privilege is: vestea tcr
delivery up of the copies or to reéstra
- him from disclesing or maklng any - use of
~any information contained in them.”



'"?;Tonly in cases where nrlvzlew:;can bejclalmed

May L J,, on thls 53515 founé thac the Plul : 'f$ ; ff ﬂj}ff7f

fﬁ2wer» en' Lled to the ordcr %hlch they souUht

-cas» had been pre

fo5h01d ch t where the ouﬁonent'Had stolen;

“It can noi Pﬂ Lny-functlon of equlty:;,-

_j;to accord 'a de facto ‘privilege to

- communications in ‘respect of whlcn S

- no privilege can be clalmed “EBquity
“Ffollows th° iaw.,,_ : SR

Vourse ? Jn, addad a numbe* of;othar propogltlons,ffffhf°'

'”f,most no ably that ecultablu roilef as 1pTAshburton s case

'~_ ;coL1d bu_crantmd even aadlnst a defendant who 1nqorently55'”“

“ facqu11ed Lhe pr1V1leged docunencs, and 1n cuses where Lue

cqu1s1tlcn was not 1nnocens.9 as;ln the I T C rllﬂ

”fffDlstrlbvt rs" Case, the equltabln rellef could be craﬁted even;:j;;--:'”

{jvlL the Otner s1de had 1n fch ulready -ut the aocumfnts 1n

.feV1deqceal Nourse L Ja, also ﬁxaressed repret that t e rule__

'f_was not 1ic'same 1n both c1v11




plylng these V1ewsrio the facts 1n thc case beLore'
the Plalntlffs Antlllean eLc,, have already put. Lhese .
 docunﬂﬂ cs 11 eV1dcnce in the Sha Se of exhlblts to thw;: o

'affldav1t of Mr. W11111ms, Jefcre the present apollcatloﬁ by

"'thﬁ DcLeqdants was broucﬁf co re*ovar them.. The a*:llcat1on

”ther zorf comes too 1ate. Furuher unllxe the ca se of

fi T C F&lm Dlstrlbutors Lcd vo Vldeo Exchangc Ltd i 'has
' 5not boen ﬁstab11shed that Aﬂalllean stole these_docunents or -
4 even imn Ouerly rer1VEd theaa All that we havc;fgéértlons
'  on both 51605,- In any ovuwt I avé already exprﬂssbd |
- the view Chat the documencs are not pr1V1leged aﬂ do . not
'ﬁseem tu ne to fall wzthln tae mantlu of legal pr0595510naln.

pr1v1lcgc. Acbordlng to tnc V1ew of Nourse L J,9 Lhe"

'eoulu blc rule in Ashburton s case can prevall over he'

.:COMﬁOﬂ'luJ QV1dent1a1 rule'iﬁ Ca c'ag“zs case Oan 1“ caées.
'ﬁwhe?e the 3r1v1le?e can DC:¢1&1med | _ JP.:. .._: ,. .
Por these reasonsq'“'scems fo me that the dec151on.:
"fdéiﬁijckam JU was wrorp, and Hat Lhe oréer thﬂt he ﬂa&e
;should be set a51de w1th costs. to the agpellants here. and

-belcw= to be Laxed ot ag e“_  ; ,ﬁ:TW“




age

- awpellants as L%e Ja¢15 for a foneelr?cy char

“to profeSblonal advlce of legal adV1=ers to thelr CLlents

'e”whetber three &eruments prepared byfeﬁe Secretar and Jegal
'Orflcer to Jamelca Pxport C*ealt I surance Coreoratlon a. wholly'_"

}JWﬁec SUDblalarV ef the Papk offJanalca can be used by the

: _ga_‘_,}s’ tﬂe B

resp0pdeﬂts 1p a-‘&ﬁdlﬂ? actlon Ln t“u_SUDTeWE Court

NE Rattray for the eppellants contended that they ouc t not_m;i¥ 3,J

"to be restre*nea frOm seek1np to tenler relevaﬁt'mV1dence 1p
_thezr custody at ’n:ik,_-Lort‘;h‘t:-ozn'slp'7 trlal 1f suca a tr1a1 13 to

fbe a Lair one Mro Henrzques o the other hand relled on the

protectlonh Om dlsclosure Lhe common 1aw Has alweys accoraed

'{concern1ng thelr rlghts or 1n ant;c1pat'en ox proceedlngs 1n
) ”ceurtsc- The ob Ject of thls protectlo f} contended was to
7.;ensure tpat tnere wes the utvost co fldence between legpl

laéV1sevs ara their cllentJ aﬁd thls was ‘aiso. a guaraneee for_fj}’”'

procedﬂral 301nt to note 1s that 1n the court belowffj”

'-e'procefalngs for the 1ﬂjunct103 was 1nsL1tuted b; way of summonse7“

end thls mode was _py é'ih*G ddard and another v, Mat10nw1deu;5"°'

Building. 8061ety 1198 ];sﬂ:,L;ﬂ.,714 at 739 by May, L J thus,_g7;j._e‘7f

“-”BeFore deallng w1th_the suestant1Ve argu ents
- .which were addréessed to us on the hearlnc of
this appealy I.should ]LSt record that with a
L oview to saving time and costs the defendant
< accentéd that ah ‘ap
‘made in the existin;
oo oregarded  in the ‘sanme
'-;;se;arate DTOCGG"IFES

'*roceedlnns could be
way s . one made 1n.h;,g_

Addltlonnlly ﬁourse L a,yat pages 7&4“14“ 1n sanctlonlng tne_jff

procedure Suld
_ FLTSﬁ, 1t 15 d951rable to em:ha31se that the
',;Jroceedl 1gs in which the rule of. ev1aence_
denies rrotcctlon ‘to the confidential

ocommunication are not. proceeden s whose,
~pur~ose is to seek th protectloﬂc_ Tbe

ddiication for an 1njunct;on jﬁg”




“question is an incidental ore which arises
whei the jarty who desires the protection -
asserts a right te it as if he were the
niaintiff in an:actionseckiag to: 1nvoke
t“e ecuitable jurisdiction. When Lor

it
Ashburton v.ﬁ?nve'iaa decided; tie-fractice
and procedures Of OUY COUrts were no doubt
‘suck that it was first necessary to issue
fresh proceedings. . Nowadays I think that
cwe would at the mest requireiarn undertaking
to issus g wro .forma writ, perhavs et even
;that; a consideration which no. doul t.explains
the agreement mnot to require fresh proceedings
in the prfswﬁa case. - The crucial cint ‘1s
that thc arty who desires the protection
Buitie e' itsbefore ‘the other narLJ-haé- :
aaduC“d ha confidential communication in
:'@VluﬁnCuf rgtherwise relied on it et trial.”

bl

feos]

t is noceéssary - to say a word about the warties. +YThe appellants

I

are eridian-Investment (Corpordtion Limited which iévﬁhéfﬁglding
cormany ‘of the group. Jamincorp is ‘the merchant banki carmy o and
is the majority sharc-holder in Alcron Which-cééceﬁtratesfon*
veal ¢state and development.  Antillean-are ‘ool urocessors -

and tley-are now: in receivership. 1 shall refer To them

coliectively as the associated companies. Ranged aga ainst them:

e

re Jada

o

£

cs Bxport Credit -Insvrarce - Corporation an arm of the- .
" Eanl of Jamaica which sacurss loans from oversseas Tovernments®
and institutions and lends to local investors. The others,

i

a?a?ﬁ*from*thevReCGiver-ox=Aﬂtiliean-are governiant ministries,
the ’ﬁttd?ney_GeneraibasCweiljasWthe%ﬁradingﬁarm'053£hé<governsr
_EnE : Jamalca Commod1=y rédihgfﬁoﬂpényﬁ ‘I shall refer to . -
th .m co¢1bctlvcly as: hg yu&lig*auﬁhQrities:'
1he orde a?aéalé=fffdm;ié that of Bin
it e“DOélpd Hls U 1ing'tﬁat.?ﬁé assoc1at ﬂ ccmﬁa ies were to

be re Jtraln-d from using v}r conFldﬂntlal 1nformat1un 1n the

thres di spvted docuneqfo and qat they snould d 11J 5T up ithe

szid dscuments.i theif:c 1sto dy ﬁlth regard to tie uendlnb
EEsTate edijgs it was. al Qf ed tnat paragranh L, of tza

Statement- of lalm be struca out as well as 3a?ear""n 20 of

thks Aff1dav1t oL'E.~A;=E;a =111ans. It qhould axsn be noted



:;SO lL 15 aﬂnroorlatefgox”*”

’-f_fresoondeﬂt s 3051t10n,-7

,”159

nanceg who 15

o

. "CO "L 3.

' 70{5' er.to tha flTSt reShondent”f

'fTCDﬂﬁ' on51ve report f

Lo

'7;t%3jBaf%; as publﬁc Iunds

;Fntlllcan., Tne rejort;lﬁdlcaces tI alnanc1a1

”0¥ Credlt.;_wne Mlnlstnr was also

':Jln:orzed that a1Rece1ver ””S‘BB@Olntbd tO protpct the

Fuvther 1nformat10n was-forwardéd concernlna*“'”‘

'"Afﬂegot_gtlons for conso };or;managlng Antlilﬂap and *he

’;’

'*_nroaosa_ fOT'SblllnG 1t wau;ﬁeted The Jecretaf iy ﬁer report?f;fj g; ~

fUﬂVﬁ-ln ornat;on sboucr E)uarentee £rom Verldlaﬁ uelag called S
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1; and t‘at fallLre to u@y would result 1n Mcrld aa belng
:wouad4u$;:f‘he also addyd tkat tne'ﬂlll of Sal iﬁeid;byjherg;;g
jcon‘any in res g ct of. Anilllsar wo&ld he- uﬁstauﬂeu 1o J?dﬂ
.lﬂlllluL_and thac in FLrthe ' TOt@CLlOH of her COMPATY. Shé;ﬁad{;f
  nurchbsﬁd the mortgage. -fntﬂllean s Liaatul~:
Tha compreﬁe15¢vc:ess*of:ner:reporT xﬂéjfurﬁhérg ;:-¥-
;ha$1sedawheﬂ-shewStateaf*T ot AlcrOﬁ had. retalhéd-kouﬁsel-foj'
= céliect:rental.from the céngrﬁqf;ﬂntillean#and.;urtber gave
:an-QCCaunt 0f~thetstcckihﬁaiéﬁ& as;QeiilasrafﬁrcéresSﬁTe?QTfﬁi““
on the work of ‘the Audito rs G |
-;In~c0nc1ﬂd1ﬂ¢gf*&é Sééréfarﬁ informed ‘the P¥ime ¢
;E'?i ter of what she! propossd to do with' rewar&s Lo Lg'”'” .
 :Gﬁeréfi0nsfofiAntllleaﬁ,pgﬁﬁe:pians=1nc1udeﬂ~ﬁér$uad'a Alcron
jby_f11’;cmal neasurbs of & elunw1sdom of: cusﬁg«thésﬂecelver;ofnﬁ
koka ! 11éan for rental: ovcé and: she wps attemptlnf'Lo sacure the

build imv for a nom1nal rentél;' ohe e)so spoke: cF_glaps_to;QJ'
visi Horway to spea k*tr'th& crudltors who were ' boLGﬂng restlve
*and stated: thq? 1t3wa=_r“udept to prevent suits .'”tzatfiame;'”-

"-;'It]ls clear that she’ was not wrltlna to et ci?rimeﬁk-ﬁr“

”r,;MigiSier'as.a;legalgadv1ser -shETwasv1nform1ng;ﬁ1m.ﬁ|”the state

éf{éfie rs: because he- reﬂuCSL@d it. -itiisktrue that there was °

S inélvded dn this TEpoTt: son¢¥1ega1 1n£ornat10n “bitinot 1gga1°
' aav;ce,5 The domlnant cct“nf the Teport: was the ﬁfinénciél?;vf
: ohe1#nd§hﬁW{thaﬁipxcblemywas:tbfbe1re$olVed;;'?hére'is'mention?f
'jbf'éuits}tdfbeﬁb%éventé&,but ££is5wasﬁthé;pc531511ify of suits

'by@the cred;tcrs against thbﬁaeCEIVET.”'I cany: evern it o 1ega1

jude
O

dvri

o

& was offered 01 that score noT: ‘wasthers a trace:of ‘any:
-7§repsratlor fcr that an51C13ated 11t1gat10n.hyinhso;fétféS?fﬁf**'
"tnero were: pronosals tbuy wer of a financial: nauu:c.f

ihe secon& docum@nt 18" the Axde Memoire 33& ffis

freélly' he nminutes. of Z 'iﬁv held at ‘the Jenaica high***”*‘~m

;Comﬁissibn;in%Ldndonﬂﬁﬁ:Octoberq2u5,1983:;gThis doctment is




7ffﬁfclear that thlS:T“”OTt,

- dated November +1;z§ss;*= 11 fea
that Lhu'Sec;etary ﬂﬂve ﬂn

”.'.':'Crlqls at jl ti 1“'53.'1: and Why 1t

"371?11ams and 1t was the Governor of the Bank_ _.{&f~' :

'ﬁatter&w¢u1d~bé 13_ ~-f"-

,_s madv;~

fIt 15 a c1a531c casb of 1n;ormat101 belﬁg suppllcd to a




.{37°>“
superlor of"ic ar. One ray even add thﬂt 1n aa1 tnree 1ﬁstances

'the docuwents were confldentlaj rc orts 1bnut serlous ﬁatters. ¥

of . bu51ness‘.DuL 1n no - 1nstance is- th. é an5'1nd1catlon of
= ant1c1pated 11' gatlon wh@n thesL aocunéuts were ﬂrepared as o
'Mrn_Fenrlnues conte ”d | LR .‘.i_. | o
. | It is a"alnst thls actuql.backcround that we aust _;:_ 
7~:exam1ne the authorltles 03 the doctrlne of prlvllecc WH1Ch |
'_protects compunlcatlon between 1Pwvgy'an& CLlent fro dlsclosurcS 
71n lpgal yroc . ﬁfgﬂ? Becquso the con on law has always favoured'
" fu17 dlsclosuré of relevant watellai in court 1ﬂ.the 1nterests ;
of justlce the C“t@”GTlGS nrot égfrom dlsclosure are few o
: althouph new catfgorlcs are st111 oelpg created to mect changlng.
‘social rblatlonso-'Onc of the earileSL cwtegorles protected WE
llegal pro{e551onai Pr1v11eae as the 1am rccognlscd that 1f fuli_t

5c0n£1dence was noti<crorded to that rclatlonshlpg lltlsants

-:would refralﬂt“ron telllnf the whoie Storv to thelr adv1sers,_l._

- Two 1mportant cases 1n thlS brawch of law are Caicraft v° Guest

'-(1893 -9) A1l E.R. Re 346 ané Lord Ashburton V. Pape {1911_

ALl R; 708 1he Corbln i @ffect of noch cases has been -_ L

 adm1ras1y summarlscd oy iay u,J; 1n G ddard V. Nat10nw1dc _;1_f_'

Balldlng Soc1et“ (sumra) at’ 743 1t regds es f011OWS'
’I confess that I do not mlnd the dec151on'
idncLerd AAshburton v Pape:logically e AR
- satisfactory, . dnpendlnc as it does upon the
s rorder-in which applications are made in :
: Qlltlgat10n°~ MNevertheless I think th;t-lt_ .
viendCaleraft vioGuest 18981 1 Q. B, 759 @re” s
‘good authority for the following- prop051t10ng
If a litigant has in his possession copies -
- of documents to which legal professional
privilege: attaches: he may nevertheless use
such Tonies as: seconuary evidence in his
latigation: however,; if. he has not yvet used”
- the aocuments in- that way, the mere fact
.+ that hedintends: to do §o 1% noranswer to a-
oo claix against him'b y the person in whom_the
Liprivilege:is wested for:delivery up of the
- copies or to réstrain him from d45c1051ng
Corrmaking: any:use:of any 1nfornat10 B
COntained in then,” R







i”thau the TeTe: iact that the comm1551oners
- would know in @vcry case that their oplnlon'
. might be challenged would itself enable: them
- t¢ claim that such documents as are in - . A
.»-question here would be the subject. ofnlegalfp,,wgr
- professional privilege whenever in fact their .
. o-opinion . was challenged. :What . is.said to make . ':
. then- pr1v11eged in ths case is the fact that
.~ the commissioners havpened to expect that -
‘there would be an arbitration and called in

~the .sclicitor to . hold their hands’ ‘in -the oy v o

early stages:: But"GVcn.so;fin this case just
- ag much:as in cases. in which-nyu arbitration -
- was in fact rDthlDatLG the commissioners had

;tp_Iorh.thelr”ownUup;n*on,aSwto;yaluesongtheg;g;p;a

“evidence available to them, including these
- documents,: before any :arbitration could takel:
ylace,
-There ‘Was no bhs1 enge to the Court of Appeal s d&ClSlun : _a “y

isee A Cromntoniv, Customs and Exc1se {1972] 2 All Ecﬂ} 353

 that the -op bibn obtalnad by the Corn1551oners from thelr
'salarled 5011c1tors on 1e~a1 aav1ce or in ant1c1pat10n of 1ega1 
roceedlncs when an o inion was ferp d Was pr1v1le”@d so 'i:he.'t”=
jpart of the dec151on of the Courg-,f Apvcﬂl standst; As fer the ii
*routlle TEJOTt tm the Geverne; Of thc Pan? thls was clearly "
' _g1ven 11 hcr cayac1ty as Sccretﬂry and not as a lawver aﬂd
sc’ cculé not be 3r1vlleged .:“_ R R
SR Anot:er av roach to tes+ w”etber the documeﬁtﬁ wefe.
.pr1v1leged as t1e len .eﬂ Judge “ound was to exarine- wﬁether “
]_;the domlnant purnose was tﬂ teudel'leg 1 adv1cen. Wauch vu_‘

jBrltlsh Rallw_ys bcara [1979] 2 All Q,RD 1169 makes 1t clear'f;ff”

that if the d0w1n11t purpbse of the re;orc was not for“m**'
~anticipated 11+1gat10n or adv1ce thon Dr1v11ege would not

- be attached to 1t ard dlsclosure wonla be ordered ' The'whdlé ”

'.matter was admlrably qunmed«up 1n.the cpeech of urd Ednund -

- Davies at D&gb 1183 thus-f}jf;ﬁjjif

'a;“AFter c~ns1derablo dellhurﬂtlon,.f have
g flnall LCome. - down Anc favour of ~the test
~propounded by BarW1cy C.J. ip Grant v. R
Downs+[19876]1 135 C.L. R 674 at 577 -in the =
'}follow1no wordsA;~a i
+*Having -considered: tﬁb dec151cns
= the'wrltlngs and.: .the various




”ffIn the 1n$tant case the whole vurpose of all three docuﬂeﬁt

i'fwas to 1nform tke rec;plents of the 4’z,narzclal state of -

":V?Lhat would be protectedi’y:tﬁe ﬁ§$

'jdellvery up of _uch documents as lu B;ltlSh Steel Corp v,.€ ¢fﬂ'””""

'QGrenada Te?eV151on Ltd {1981] 1fA;¢.“gP 41?

-:_[them from 1eral nroceed1ncs u

. :(supra) 1n the passage on 745

aspects of the Publlcfiﬁféfééf fﬁ .¥:ﬂ*it?a.e~1-'<

»=wh1ch claim attention, T have .. - oo i
.. icome to the conclusion that the = =
s Courti should ‘State the rélevant . il
;prlnC1ple as folioWS"a document o
-which was produced or brought =
into existence. elthar'thh thev*””
dominant purpos ,ofﬂlts author

whether
1t Was

ffproduced._
ence, of u

Or to conduct or aid: 1n_the

't1ne of ts productlon in
. reasonable prospect, SuOUld be R
privileged. and?excluaed fromﬁww~.*ix-~'
Caoheooinspection’ . S e
'*_]j-gDomlnant purpoce tnen in’ my 3udgment i
..-- .should now be dec]ared by thls House

iﬁ'to be the touchstOHVQV”]g_ :

 Ant11lean and they do 10 come 11to the category of document:gfffj]37 -

f1a1d‘down 1n Waugh'

T ere 15 a othpr aspect~""

"ffconfldent{al employer/employe elatlcnshlu_andhhave ordered

“[Ltlod olven to conflaentlal documen?s does'not extend to barrlngf’f”ﬁ

less the conxldentlallty arose

gto p01nt thls out 1n Goddard V. Na;zonwlse Bullulng Soc1ety wn,{f5 "“”

'%hlch raads :

;Q:”Second although thv'equl able Jurlsdlc-'-x_,.'
Cotition As of much widet anbllcatlou; I have
oldittle doubt that it can prevall over the
oo iruleof eV1dence only in cases where
o ooprivilege ;an_by:clalmeqa, The equ1table

;1n'order;to'obﬁaln légal adv1ce_“_ ’ ﬁf:7 jf“*¢“*”..

;;But the protecsf;V:V _f -

V-fdurlng a- 1awyer/cllent relat101sh1p3f_Ncurse L J was at Dalns }f, fQ?7”7




__NW?HTEQCICthR ‘i well b 3to*extend;*for'_
S exduple, to the grant of an”iﬂjunctioﬁ_
L tor restrein an unauthorised ‘disclosure cf
“confidential comrunicaticus between priest
_~an¢ penitent or ‘Gdoctor end patient. Put
f_tnose ‘copmunications are not privileged
in legal ﬂrﬂceedlnas and T ﬂo nct believe
o that eqult« mouidVrestrwln gilitigant who
j]al*ead" had a recmr& of" such a corpunica-
Sticnind “his: pcsse551on frow using it for
-the ‘purposes of hisilitigation. It cannot
~be the functicn eofiequity te’ ‘accord a de
facto ?r1v1iege to conmun1Cﬂt10ns in
respect of which no privilege can be
'ﬁclaluedﬁﬁ Eaulty follows tHe laun”

Qu1tc ap“rt Frem restralnlng the use 0f ‘the three
~documents the order grarted by Blngh - J a1so ulrected that

paragraph 19 of the yt tgment of Clalm b struck out. That

paragraphlisrnow Zl_pf_the,ﬁmen' Stateﬂeﬁt of Clalm ;gd‘it_:__5”'

3

S rea(,sa - .,_011'“‘WS kS _'

_ _”41 ‘The Plalntlffs w111 furtﬁer say that
" the ‘actions aforesaid were ctalculated to
~bring pressurc to bear con the Plaintiffs
‘to dissuade Alcron from suing for ‘the rental.
- due as afcoresaid or to force flcrom to
_”renegotlate the rental agreement. At the -
~trial heresf. the Plaintiffs will rgfﬂr to
‘and rely ona the Status Report issuing from’
. the JECIC to the finister of Finance dated
“724th Sevtember, 1985 ‘the Aide Memcire-
_prepared by the Secretary /Iegal Officer of
ghe JECIC ‘dated ‘the 11th Novembe*, 1985
_and .a Memorandum issuing from the -said
U Secerétary/Legal Officer of the JECIC to the-
__Governor of the BOJ “Zated 11th November, -
' 1985 for their full t ras andieffect Mol

1f th' restraint on the use of the documents is’removed then
fﬁé:ﬁﬁsiéffbfﬁﬁrde%iﬁgtfhis*ﬁarégraghiﬁo:Bé{sttﬁtk;ﬁﬁtpgcésgﬁkﬂ
What of the erder directing that paragraph 20 of .t}ié-:--fxf%?idéviﬁ_
of B. A E. Willians dated Sth February be struck Sut?" That
'_paragraphvrelles on the’ threerdocuzents~wh1ch were:freed_frgm*f
'restféint;fanaﬁi%fi§agréﬁcsedf£©~fe1yfcﬁtfhém not only at'the
forthcoming trlal ‘but aiso to" ubtaln an *ifteflocﬁtof?
inj?PCtianagﬂiﬁiﬁ{tﬁ?fré$§qn§33t$" The Learned Judge s orderQ'

’iS'set-aéidé;oﬁjfﬁéiféﬁpéﬁffélsﬁ;ff



il

;th'jwrong pr1ec1p1es oF lawyln

The upshot 15 that

'“_:ewere pr1v11eoed anrl I therefore a110wed the appeal

costs both nere and in the court beTowkg

tha 1ngham J applled
'ecldens that the documentsfeﬂe'




