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Lol D IRIS3 B.THER

R.N.4, Henriques Q.C. for appellunts, the developers
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DORBERRY J. A

I have h2d the benefit of reading in draft th. judgmént

he Hon. Mr. Justice Carberry, J.A.
he Hon. Mr., Justice Carey, J.-&
he Hon. Mr. Justice White, J.
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Carey J.%. and I agree with it, but we have reserved for furthey arcument

the form which the final judgment in this case should take,

C.REY J.hs
e

Mrs. Iris Bather lived in England. 1In 1973”She saw

<;J zdvertisement, relating to the sal: ~f buildingvlctsﬁin 1 subdivic!
this country. In the result sh- signed two contracts dat:d 10th

1973 with the appellants (whoia I shall hereafter " refer to
devslopers™) the first of which dealt solely with the purchase of

building lot, to wit, lot 71 being part of Micklston in Linstead,

Catherine. The agreed purchasc price was stated to be %2,250,00

as

"t

3

in

cambhor,

Aamsit which she made, was %#500.00., By a clause in this agreement,

S— ausreement was conditional on Mrs. Bather "commencing and completing:

expadition, failing which the agrcement will bo rescinded and =11 o
aade hereunder will be refunded." I come now to the
shich Mrs. Bather also executed. This was a building contract whor:

the developers were required to 'commence as carly as possible

cnstruct and continue with due diligence te complation

p=1
A

construction of =2 dwelling house on the land herceby sold with roas- oo

second contract
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house on the lot at a price of %14,500,00 subject to a cost escallatiocn

clwuse and as to that she paid the required deposit of %500,00.

The purpose of having two agrecmsnts, admittedly » legitin. t.

Yavice was to avoid the payment 2f trensfer tax on the valuz of the

dovealoned land. Thus it was to the advantage of beth these parties to
avall themselves of this procedure. The developers were selling a lot
wiich they had constructed =2 dwelling house; the purchaser was killin:

two birds with one stone so to speak. BTverybody would he happy i all

wznt well. But this little scheme did not go at 2ll well.

"Phe best lald schemes o'mice an men
gang oft a-gley" (Robert Burns - T2 2 mousc).

It is now a matter of historic rccord, that the year 1973

marked the beginning of profound economic problems for developing third

world countries who depended on 0il from the lack of that natural

ross nrces For Jamaica, there were disastrous conseguences which of

o

in prices but items for bulldineg became scaree and as often unavail »le

In thz event there was delay on the part of "the developers™ in

bosianing construction. Indecd one letter from "the devalopers' tc the

aurchaser,” supzzested an altasration of the design of the propesed

surse affectad these partices. There was not only a gencral sharp ris:

dwelling house in an endeavour to reduce the escalztion in costs. Fin:liy

aftor further delay, two letters were written one by eich of the partics

i) ¥

thn effect of both and thair concstruction are crucial to a doterminati--

of this appeal.

The first of these, was written on 15th June, 1977 3% years

af b
N A

wag in the following torms:

G4 &Y

tor the contract was signed by 'the developers'" to "the purchaser'. It



M5th June, 1977

Mrs, Tris Bather
40 1oberly Road
London SWh - 37y
Enzland

D:oar lrs. Bather:

R2: Lot 71, Mickleton Meadows, Linstead

We renret to advise you at this time that we are unable teo commence
chaztruction of house on the above lot due to the unavailability of
building supplies such 2s lumber, sanitary-ware and fixtures :nd
ceiling materials to name only a few 1ltems.

Frr the past six months, we have bren making all possible effort to
obtiin buildiang supplies in order to commence construction but as the
acaths went by, building wmaterials became scarcer and scarcer and

sequently we arae not even in @ vwosition to advise when we can
commincs construction.

st othis point, we are left with only two alternatives 1) to refund
your deponsit and cancel our Agreement for Sale or 2) to offer tho
“bovenantioned lot only at a considerable reduced price of %5,000.00
socause of the circumstances. (current prices on these lots are
5,750.00 - 47,000.00) 1If you decide on the latter alternative, we
could eater into a new agrecment for lot sale only ond the deposit
thit we have already recoived from you could be applied as a credit
zingt the sale price of the 1ot or if this is net agreeabls to you
(:?A w2 w uld refund your deposit.

In cl»sing, we wish to bring to your attontion the fact that the
Cownany did not arrive at this decision witiaout giving the matier
serious consideration and would apwreciate your advising us by return
riail your decision in this matter.

~urs faithfully
STCKLETON DEVELOPHM-NTS LIMITHED

Tar: Chrng.
CoeCe Mre H.P., Mycrs
/prcan
Kvwi T1: second letter set out hereunder wns a response by Mrs. Bather to

thie leottor set out, above.




~

" 40 Moberley Road
London
Syl
Sept '77

Micklcton Devslopments Limited
6 Altamont Crescent

ston 5

K l -_mli
Jnmaica

Lear Mr. Chang,

Re: Lot 71, Mickleton Meadows, Linstead

I regret your inability to commence construction of house on the about (sic)

Although I'm gzrossly disappointed over the previcus
feel T have to go ahead with the purchuse of "Lot" oanly.

Please preoceed with the Lt purchase and ndvise without del=ay.

As far as payments arc concaorned, these should be no worry as
I =211 make arrangoments as nacessary.

Thanking you
I remain,
Yours faithfully

(Sgd.) IL Rather

For completion, I would add that "the developers!" subsequently

o

on 13th September 1977 posted her the new agreement for sale which +

had intimated would have been forwnarded but she never exccuted that
wreensnt. Instead she consulted her lawyers and in the result a writ
for specific performance of the original contract eof sale made on 10th

December, 1973, was filed on 9th TFebruary 1979 at her instance. By this

writ, and her Statement of Claim of the same date she also claimed A-mzos

for breach of contract, alternatively recission of that contract, and

refund of all payments made by her with intarest thereon. "The deval:

Iy their part, pleaded that the effect of the two latters which T have

P

2:rlier set out, was mutually to rescind the 2 original agreements of
Dacmber, 1973 and to replace them by a new agreement of sale in resh.ct

<F the 1ot only at a stated price of 45,000.00, "The devolopers' chuniar
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claimzd for specific performance as regards the contract spelt out

by the two letters recited aboves In the slternative, they sousht

a

wizzes in addition te or in liev of specific perf . rmance.

The appcllants contend before us, as they did before Theobulds

"

4. in the court below, that on the truc construction of the two letiors,
thore wos an offer by the appellants to rescind the orisinsl agreem.nts

:

tr replice them with a new

znt for the sale of the lot only,

i an acceptance of this offer by the purchiser. The abandenmont of
further obliz:tions under the sriginal agreemants, supplicd the
necessary consideration on each sile. The raospondents on ths other
nond say that "the devslopers™ sought to impose more onerous terms when
they were themselves in breach in failing to construct the dwelling
house, and that there was no acceptance of those onerous terms. FRven

if =n acceptance could be spelt out of the two letters, there was no
crnmideration for an agreement tu rescind., This arszument was based on
laarnad counselt's submisgsion thet there had been 2 unilaternl Aischer:
by the developers. #As he puts it, where a party has performed a1l ta t
iz regquired of him up to bresch but by renscn of a breach by the othor
narty, the former is disabled from performing his remaining oblipgations,
thon the party not in breach will be decmed to have performed all his

o»lizations. The developers soupght to obtain a release from their

oblimztions, but had not provided consideration. None had boen providod

by tho developers f5r there had already been a unilateral discharge on
their part,

The respondents argunent found fzovour with the learnqed judge
belew for judgment was entered fsr the purchaser. Hce held that there
was no consideration for the new agrecmenta

I am, with respcct, quiée unable to agree that the arler of th-
learned judge in the court below, can be supported. The first questisn
which may conveniently be considered is the true construction of the

tw- letters set out =zbove. We do not have any record of the judgment




50

6.

2livered below but the learned juidge very thoughtfully noted his

&

s, albeit cxiguous, and these appaear in the notes of evidence,

con these it would scem that having considered the offect of fhe

ser's lotter, he found Lhat she was nrepared to continue with

e purchase of lot 71 only at the original contract price, The

i

carnad judge expressed his perturbetion at the "temerity of the
Agwvadopers in ¢fferins Mrs. Bather her own land at a price wmore than

asubla the agroeed price.” Thece wore two vailid controcts subsisting

‘ne had been repudinted by the dovelopers (they declined to
huil?) wnd as tn the other i.z. sale »f land that was to be procaedaen
‘ith. Mr. Henrigues for the developers peinted cut, as I think,
corruectly that the lenrned judge came to a remarkable conclusion in
thzt the developerts letter zs offective to cancel the building
contract, but nevertheless effoctive tr keep the ngreoment for the sol
o th land intact,
In the 1973 agrecment Ffror szle of the land therc was inszrtoed
cniition numbered 5 which recited s follows:
"5. This sale is subject to the Purchassr
commancing and completing constructinom of
a dwelling h7use on th: land hereby sold
with resasonabls expedition, failing which
this agreement will be roscindzd and all
payments made hercunder will be refunded.”
Th: plnin effect of this clausce was tn link the sale of the land with
tas buillding contract. There was thus a conditional sale of Tand, which
snabled a purchaser to acquire a2 dwelling house with transfer tax being
paid only on the land itself. Viewed synoptically there was ons

1

agr2oment 1n two parts. In my view, thoe laetter of the developer soucsnth

te dotormine thot twin an? to substitute another, that iz, 2

sereenent for thoe sale of the lot mly. At all events the develop:r's

T

latter speaks of cancelliny the ramant for sale', obviously of the

1:nd, In thrse circunmstances, I must ex-ress my dissent to the viaw of
1

’

the lanrned judge balow, that one contract only was repudiated by the
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lottoer event, she would

8‘

Mr. Chin-See had anocther string to his bow. He argued that

circumstances showed a unilater2l discharge, presumably of the builiing
contract, and ths letter of the developers snught a ralease frowm the
cratract of saley, and to obtain an eftoctive relesse, there must be

consideration or an agreemant under scal. But even if he wore hold wrony

R T

w3 bt unilateral discharge and there was in fact a mutual recission, no

sideration existed to support it. It was a "nudum pactunm®.

It is tho fact that 'the developers' had not poerformed their
nbligations under the building contract: they had nnt constructed nor

YL

cven bogun to construct a dwelling housc for Mrs. Bathery they weroe in

brzach. As the innocent party Mrs. Bather had an option. Sha could

sleet to hold the developers' to their obligations under the contract, in
which event she would be entitled to recover damages for any loss

[N

~uitzinedq or to accept the breach as discharging the contract. In thiis

@

N

e relicved of parforming any »Ff her oblisatinnms
1t could take proceedings for crecission of the contract, and sue for
the rocovoery of damages. But Mrs. Bather for goodl or for 11l,dd none
21 those things. She responied to »ffors made by the developsrgtwhich
shs accepteds It was tthoe developerstwhe acted, obviocusly to protect
their bhest interest, but therc was n» suggestion either in tho court
nelow or before us that tbhe develonerg had acted other than falrly: no
question of fraud arese. Mrs. Bather was perfectly frec to consult hee
lwyers or not as she chonase. TIndoed, she did, but it was at a time
subseguent te her responding o the developerts letter, accopting tiioir
A

Y

Falli
LIvTe

Was thers considertion for this mutuzl recission? The
answer depends on whether the contract is exszcutory on both sides. -

c-ntract is executory where neither party has completoly perforned his

ohlisations unler the contract. The consideration is to bz found in

regard in the mutual abandonment of the rights ~f purformance or

further performance under the controct. (See Halsbury (Uth ed.) Volum:

¢ 70
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9 at paragraph 563 and the cases cited in support viz. Scarf v. Jar line

(12982) 7 app. Cases 345 at %51 per Lord Selbournc re: Foster v, Dowhor

(1551) 6 Exch. 839 at 851.)
Before I consider whether the contracts were cxecutory and
4ustier 2ny rithts to performance were mutually abandoned, it is

nec -

sary to state that there was not in the circumstances of this c:o-
a variation o the contract, but rather 2 reciszion of th- origin~al
aorecment and the substitution of a new one. The developer's lottor

cffored to terminate the orininal agreements which was, in the cvent,

accznted and also offerad the land for sale, which offer was alse

accantad.
he developers had not perforsed their obligations under tho

bnilding contract, the purchaser had, it is true pzxid th~ deposit dut

mther sums would become payable under the contract. 211 these

obli sations reswmained to be lone under the contract. Obligations on

sides rewmained to be perforved under the agrecment for sale of

111 these oblizations which wer: thus mutually abaadoned, in my

visw from the basis of the roouired consideration.

Mr. Chin-See in the course of his submissions pointed to the

Lo

"ot that there had boan 2 unilateral braach of the buillineg controct

]

vy tha developers, wnt he said this precluded the purchnaser frowm

o

aczapting an olfer to tiarwinste the coatrnct. unilateral brezch rmy

~f course discharge a contract. But "eodem modo qgui oritur, coloem

modn dissolritur:! wWhat has besn crested by agreement may be extin
Gty maoreemont. I have earlier iatlicated that where there has boaon @
brs:ch, the innccent party has certain courses open. I am thereforo of
npininn that the crntracts were cxccutory and both parties could apraeo
tn roscind them.

Before parting with this appesl, I desire to make a finnl

comments Mrs. Bathor matc a bad bargain which has led to this uni rioa-t-
1

litignation. But althoush she is entitled to our sympathy, the law

nat =nil cannot support her clnim. “We cannot Mwrest the law once 1<
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(vur) authority, to 4o a great right, deo a little wrong."

i

For my part, I would allow the appeal, set aside the Jjudgmont

f | gatered in the court bhelow and cnter a Julement for thoe anpell nts bhoth

on the claim and counter-claim. The appellints would of course he

L

cntitled to their costs hoth here and helow.

I agree with the reasoning of the judgment of Carcy Je.h. and

3
CV/ tot the appeal be allowed.

h
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dev-ioners on the footing that they were unible to commence construction
58 the dwelling house. It is in wmy judsmont quite impossihle to road
Tovelopoerts letter and arrive at the conclusion ineluctably, thot the
bull in: cntract only was bzing tarwinated when they exprossly offer i
tant the agreement for the sal: of the land be cancelled 'nd Jdopesit
refunded, As T understond Mr. Chin-Sce for the purchaser the

.

aovaloperts latter confirmed the breach of the buililing contract and

sourcht to impose additional oblis

1tions on the purchaser by an incrored
in thoe sale price. Even if this construction be right, as I think it iz
12t, nevertheless it puts an option or options to ths purchiser which
sho was at liberty to accept nr reject or to ignore. She respondazd
ooy Latter demenstrates.

It is right to point cut that th. devalopers requestoed the
varchaser to cowmmunicate her decision by roturn mail. The reply was o
nmeonths in arriving but it is, in my view, inescapable that the letter
So o bember 1977 from Mrs. Bather was a rosnonse to the developoer's
Lottar of June 1977, It showed her reaction to 211 the points raiscH
in the developer's letter. The first sentance expresses her chagrin
~t th ipgpossibility talbuildo The second lamonts the abrhrtive "orevious
arroncament. It is impossible to conceive that she was not by the wo
ticie words referring to both azresments between the parties as reduced
int writing in two documcnts, namely the agreement for sale of the 1t

sl the building contract. Next she accepts that in the event, she is
purchase of -
cmstrained to "go ahead with the[lot only" and instructs the developors
o Mrocecd with the lot purchuse and advise without delay". It appe-rs
t. me beyond a scintilla of a doubt that this Adirection was in response
L= the devcloper's offer of "the lot only." See option 2 in their
Jettor. T conclude from all this thit she was acceptiny the terminatism

Ar recission of both agrecments nd the substitution therefer of an

srsreanent f.r the sale of the land only at the price stated in their

cwre  In Iine, there was a mutusl recission of thu two contracts,




