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i Jad bees upcn by wine Dilecfors of wee
respondent comppany. Then, according o Thompson, ths ist defen-
dant fox the first ¢ime disclosed thao a nzgotiation foe had e
e paid. Bradford then produced a2 louier addressad o himself
and ©o be signzd by Thowpson and hims21lf cn behalf of the

respondent giving him author

2ILY

prop

any purchaszr who iz vzady and able ©o pay oho sum of $1,0ul,clu
as e purchass price plus payment of an negouiation fon which
may becom2 payable.® On being asked what was the purpose of
lettar, Bradferd stated chat the suyer®s superiors nesded Lo ses
autherivy that he had to carry mhoough the sale on behalf of “ha
company. The negoitravion feo, he said, was not included in vhe
lecver, as it had not yei besn agresd with ihe ‘person who was
accing as middle man i.2. ~he perseon wao was Wmaking salce posszibls,®
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payable

spacial condivion

reacs as fol

“The will pay dicasci to Messrs

Mil B & Co such negoriaiion

fees as agrasd upon becwasn the said

purchasoer and cha vandor,©

# transfer vo give 2ffect teo the agroement was subssquencly

signed on the Zind December, 1378 by the same parties for the company,
f‘:'fn 3 S e o S g e oy N, o~ oy T e iy - 3 w§ gy T e e o,
~NelEr SIgOALRYes wore wiutnossed LY OTAE 2ad derondant.



T sum of 51,300,000 was paid over Lo ths legal firm of

the appellants, who produced wWriitisn ACCoUnLs O company in
purchase

znformation

latter dated &xh March, 1970 bozn appointed by tha respondant,; to
act on benali of the company in the sals of He. 7 Cacolio Avenus

LR

T. Ancrew "as soon as current negetiations with the Jamaica

Telephcne Company avra concliuded. 4% at that Liwme -~ the proposaed
sale ©o the Jamaica Talophone Company had baen Giscencinued, +he

with tnatv company 1S unclear.

whe company for thae
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306,000 the rospoadent i

ist defendant and the appallants for monies had and recoived, being
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the sald 3305,C00 trial judge at the trial, having
ruled against & no~casc submission by counsel for the appellants,
and having pur tho appellanis on zlcction, thersafier ontared

Jjudgment against vhem for the sum of $300,000 being the balance of

urchase price neot accounted for by the appellants.

K&

It i1s from this order, thac tvhe appellants now appeal.
AS {he appellants waye not given an oppertunity wo adducs
any ovidence, the submissions before us were necessarily basad upon

the viva voce evidencs given Ly uhs witnzsses for the respondent

agreament at the trial. Tha appeal
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©o ©stablish the claiwm brought by the raspondsns. In those circum—
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{x) Wheiher the oL $300,000 vecaived
by ihe raespo . from the purchaser
was part of purchase price
raceived on alf of the appsllant,
Or Wa&s 1t an amount separats and
apart from cthe purchass price and
which was peald ovar ©o zhe respondent
a8 & noegotiation feo b paid to
the negotiator, and no Lhe accoun:
of ©he raspongent.

{1l 1w warse part of the purchass price,
ven thie fact chat the appellants
ted upon the lastrucuions of the
ko 2 had authorizy frowm
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Tne appellants naturally, contsnd thar the sum of 3300,000

5

Was &n amount pald by the purchaser to the appellants non to be
» price, LHut on

ved the agracment.

The

has a special condi

judgment, hub which

E



pProperty, ta2 purchaser would be raguirad to pay 51,600,
an agreed sum, for & negoiblavion fez., The ovidenco revealed thar
it was the vendeors who were anxicus Lo sell cheir propercy, and

3

whe through Bradferd rthought it n SCCsSsary to enmploy a negotiator,

given the difficulty on the markei during that parcicular period

to disposz of properiy. The negotiacer rherefors would ba a

Fi

negotiator for the vendor. Howovar, in koeping wich thse dacision

of tha Diractors of the respondont cempany, any fo¢ payabl

11 }
o
0

-

the negetiavor would have to be asked of cho purchaser, if the

respondent wWoric 16 recove

f\
F
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1,000,000 clear of expenses for the
broperty. The purchaser would therafore have to be asked Lo pay
+U00 plus che agresd nagotistion feo, and that in my cpinion

is exactly what the agreemenc reguired. The respondont contonded

purchaser, ag to ths amount of tho negotienion few, the agraement
vxguiring cthat such agrecmeni should be ar:ived at, at some dare

subseguant W the date of vhe agracmann. Dr

appellants howover conveands, that

condivion "as agreed” relate not Lo gons fulurs Acresmont

Suppcris tha latuer contaention, as domensirartsd in viv: followaing:
{2} Further and Betior Particulars supplred
as a result of an Ovder of the Courr
reveal that ths negotisrion f2e was pald
by M.C.R. Jamaica Lud in chrao paris,;
the first on whe 25/7,7%, Lhe second en
$/11/78 and the third on tho 30/11,.75¢
and
{b) in the ‘agroed
ral Manageyr of
the appellants




We horeby ins Fou Lo disposo
of the Hegoti 23 of Thres
Hundred Thous lars
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Was pald to the appellants in

this payment was complotad on or

i.e. 3dth Hovambar, 1973. In my viow howevar, this doss not weaken
the centention of ihe raspondant for tha following reason.

interrogatories were servoed by Order of the Cour:t on the

ist defendant EBradford in relacvion bto whovher or not there was a
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Tequirea, as Lhs rogpondent had entrusted to the lst defendant che

discussicpg between che Dirscitors and which culminated in the
company’'s lattor o him on the 21st July, 1%

authority (supra). in

thirs ragzrd. the rslevanit scciion of the intorrogatories

is se=f out heraunder:

Faw




e 3¢ informod the first Defendant
buau the Flrs:o Doefendant has no
xnowledgs of his cwn. :Emphasis
adadod

The viva voca evidencs of the other cwe Dirvsctors of thz
rspondent company roveal thar noither of them agroced on a

negetiation fee wish the purchaser, The

“i

cfzrence o DJH. sSomper
is unclear, a&s that person, was ths person L0 Whom 1o is 2lleged
2 suam of 358,000 was paid as 2 Commission for sale of the

propayiy. he baing the Real Sstate Dealsr, who introduced the

2o the amount of =zhe nogotiation fee. The
special condivion was thorafore nov fulfilled. =n amount of
chassr and

negotiaticn

DTF N @k e s
1878 statin

. e WO OWish d i
rest in L 1BiTi0on O
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360,600,008

55 & Co., on
s of the above
ac

agreed, subjact o final approval of &.C. K. Dayton Chic (subsegus

statad in the letiter roferred Lo above) fo psy a touwal of $1.3 million

. ; . . ‘
L4 oxchangs for the transfer of

WAsS raceilvoa Dy the appeilants a lsiter date
Yt —— EY TOgn - -~ v R i i . T = -

20th Octobeyr, 1972 was wraitlen by the lst def

Dirsctor of the respendeni company o the appellanis in the

following terms:



fin CES and conditions

of € ko 211 ie betwean Designs

& Drafting Co Lud and HCR Jamaica Limited,

kindly deduct transfaer tzx, siamp ducy and

your legal ;! SV2RYr Sum paid over

Lo yeour f1 n lizgotiztion foes.
Y

The Transfer Tax 57 1y so deducted
should be held i R cu and should
be paid over to oomi ngr of ZSramps
and Estacte Dua: d in se he at any-
time regard the dogotiation foes as part of
i pusrcnise prace of che abeove Lropertias,
in wiilch ovent no liability would f211 due
tO Designs & Drafiing Co. Lid.”

entarad 1nte the Lgresment on Lhe I0:h Movamper, 1%7¢. That the
~ R A S . 4T e mie T ey e PRI . —— - o
contract 4id not buecome affsctive until fne latter date is

o
<
-t
0
“J
o3
O
N
(&P
¥
i)
-
@
He]
[t
IR
9]
=
L
A
i
4
4]
i-.-l
0
rt
r +
A
4
i
=
e
o
o]
[ &3
i
s
<
[
ot
%
P....l
Vs
P
[43]
;:,
Ue]
[
ol

on che oth Heovember, 197§, the purchaser again addressad Miller,
Micvchell & Co {che appellants) “ncloging chegue for $235,000 in

consideration of 2n gxtension of the option te purchase, wo 5.00 p.m.

<t 1s at loast strange, that instruck ions on Lha paymeni of
e $300,000 wore baing given botb by the izt defendant and the

purchasar  at dates praccding the Lgresment for Sale, sspeci
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naving regard o the fact that at leas< vp o the vth Novembar,

on tnw part ¢f che purchaser that vhe



agraement wolld be concluded.

Hevertheless, apparently in kcoping with che letser of

s

the lst defendant {writing : ctor of the respondant
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company) datzd Z0th July, 1572 (supra) the purchaser wrote o

the appellants on tha 30th Nevembor,
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©r the firs=z », Lha negoi : rerevood Lo as the negotiztor

O the purchascers and not that of the vendcrs (Lhe respondent), a

factor which runs contrary Lo the evidiencs which poriraysd a

company agrosing Lo negotiation foos
chereby lessening 378 noet ratake in order oo sell its DICpErty ia
& difficulc markes

2ll this correspondsnes must ke viswsd on tne background

of there being evidoncs that no negoriai.on fee had been sgrzed
berween the °‘vendor and the puvchasar’ as reguired in the Lgreement

=7 S, - o oy o e e . - o T
tae transefer of the property =o its CWnRersilp.

benalf 2nd for the benefiv of the rospondents
To bagin with, the appellants were the Artorn wys for the
risponacnt, and were retained vo protect the legal interesi of

their client and had a fiduciary relationship with the respondent.

Dr, Barnztt in his submissicons ceontends that the



appellants, having boon appointed the ArTorneys for che carriags
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authorising the lst defondant co sall
the propertzes for $1,0006,000 plus & negotiation fes which nay

» th2 appzllants acted on the
znstruciions containad in letter Jdoead 20th Uctober, 1572 (supra)

authorising thawm o pay outl negetiaction foe in accordance with
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ihe appellants, however, as can be inferred by vhe Agreosment

fo thae terms of the
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sgrec¢ment had to e agreed betwsen the vendor and the purchasar,

in spite of this, when the appellant Miller was visito nE twe
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January, 1879 vtogether with the lsc defendant, and asked what was

o - - - - ~ - " T - £ = s
the negotiazcion feo, he declined o reveal it, on the ground that

Thompson whe was Ly chen dissazisfiod with the acesunts which had
been prusentad to the respondent. Lt Lhis measting, Thompson pointed
out that by virtue of the Agreeman:t the negotiation foe ought to be
agread by tht vendor and purchaser and indicated that neither

oy

futowski nor himself wag a party to any such agreement and 38 share-

amount of ¢he nagotiaticn fao. Hzverthelsss, the appellant Miller,
writing on Lhe 20th Decamber, 1979 in reply to an enguiry letter

B P - . o ? L G i e - : .
rom the respondent's Attorneys was zble to write the following:

(2}

“Weithar of thess letiaers has changad
the situation as they conilirm what
we have been stating all along what
Wi have acted at all material times
LN Lecoraance wit instructions
to which a1l the Diroctors of Desi gns
and brafting Co. Ltd were in Agree-

ment and privy no.



in so far as the confidentizlity is concernad the respondant’'s
position on that is revealed in the cross-examination of Thonpson

by learned counsel for the lst defendanrt Bradfoxd, hersunder sen

:nt obvicusly to
an Company's
"1 21f of the

Y. Buggest Company had by its agreement
relicved themsslvas ¢f any zntitle-—
ment ta this information and delegated
it to Bradford in the secret and con-
fidential circumstances alre ady suggestead.

2 fas ?“.dforﬁ irsfr ct;d and ompowsrad
; oce nilal manner?

4. Confidential to the outside world. Io
nead for COHflu&nL¢dll£y in discussions.”

The evidence then, there being no evidence adduced by the appellant,
18 that cthers was no agreement by the cwo other Directors of che
company - Thompson and Rutowski to forgo any participation in the
degotiztion Fow on the basis of confidsn tiality.

it is indeed difficult to understand tha reason for tne appellant
Miller's refusal to divulge te che majority sharehclders of his
client company, details of a transacticn in which he acted for +the
company. The allegation in his letter later written that he acced

h instruciions which all the

e

at all material times in accordance wi
Dilrectors were in agroepent and privy to, is ¢f course in savere
contradiction of “he viva vocs evidence of the wi tnesses for the
respendant., In any event, had he not known before, he certainly
knew on the 23rd January 1979, that the majority shareholders of

the respondent company had no knowledge of the sum agreed as the

negotiztion fee, and that being z¢ the guastiocn of whether the
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special condition o©f the Agreer

after to have given him great concarn. Instead, the evidence shows

-~

that he later, psid out s sum of 552,053 Lo the Worker's Zavings &
4



Loan Bank Ly chegus daived Zist February, 1579 on ihe apparsat
instructions of the purcnassy, this amount being paid to no named
account. iIa addivion, the Further and Behier Particulars supplised
by the appsllants show thal an amount of $183,059 was paid over
to H.G. kradford, the lst defendant. The authoriiy for so doing
howsver 1s noi 1o be found ian the evidence. Dradiord was the
Dirzctor in ihe respondent company wihic undertook to oversaze the
sale of the propsriy on behalf of the cowpany. Thers was no
agreement For him fo benefit financially for his efforts. In his
evidence Theompson in replying to guestions asked by Counsel fox
dford testified *that Bradford had never asked for remuneration

for services in sale z2fter Junz 1577,

and again replied in the

b

negative to tha following suggestion:

"Suggest in light of this thdt Rutowskzi
suggestaed and you all agresed that so far
&s bBradford's expenses concerncd

company would kot be concernsd wit
regard to how the nzgeriation fes w:
applied or paid px rovided the contract
was for $1 willicn which was in fact in
Reeplng with instructions:”®

On the basls of the above analysis, I would conclude, that
there was evidence upeonh which it could be found that the sum of
$300,000 purported Lo Le a negociation fee, was in fact nothing

more than a part of lhie total purchass price paid by the purchaser

for the property. That the purchassr having paid over to che

appellants a sum of $300,000 togather with the stated sum of 31,660,
as censideration, for the propsriy, the appellante received it on

bupalf of thelir clients, uhe respondent company. In my opinion
the sgreement for Sale indicated thar the specified comsideration

tegether with the agreed negotiation fee would form the total price

i

te be paid by the purchaser. In the circumstances as herstofore

i._

outlined the learnsd trial judge was correct in enterin g judgment

by

against the appellantis, they having elected to stand on their nd—

case submission, and thereby having deprived themselves of the

oy

znefil of advancing their case by way of tsest: INONRY .

s
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pay the cost

if not agreed,

b
Lat

diswiss the appeal and order the gppellants to

tiie respondent both here and below to be taxed,

For tho reasons advaancad by Downer, J.it.;

S

incarest on the 5300,8C0 to bes paid by the appellancs

of 1U% for the pericd stated in his judgment.
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DOWNER, J.&.

Cnester Orr, J.. Was correcht in agjucging Lha appellancs,

0 $3UU,U00 Irom m.C.K. Jamaica Lid., wn S“hres peris during July and

for sale was signad beuween The rmspondant company as vender, anc
W.C.R, Jamaica Lid. as purchassrs in respect of a valuable

commercial property for z consideration of $1,0ud,udv. The
$300,000 awardaed py the court was Paic over to the appalianis in
pursuance orf the sp2cial conglit.on 1n whe eonoracs
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agreement. for saie is arn uwn=

aare of ihis disputa. it 23 the final Tesm Lp fhe contrict and
1t reads:
TLPECIAL
CONDITIONS:  Tioe Purch
divect of

M .—C.A...l- il
1

Just

©8 trud comstrucrion will gstermine nhe oubtcoms of this appaal.

«

This must bo done in the light of vhe coniracr zs a wholo. Also
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ation, and Lhe COmMmCHn law

and eguitable provisicomns on the law of ro sticution, must Do gaiven

The construction of the special condition

Tnar whe construction of the sale agraement is ths
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The extracts cited from beoth the statement of claim and zhs
defence raised the following issues for determination:
L. What was the purchasse prica?
Z. Was thg dJuantum of the negotiartion
e agreed between the vendor and
purcha sQr?
3. Did the second and third dsfendan:z
have the authority o spurss the
amount of $3u0,0u0 which was labelled
25 negotiation feaey
I now turn to exXamine the agresment wharein liss the
crux of this matter. There is apsolurely no dispute that ths
agreasment was entered inuo and that 1t containsd & paragraph
re consideration money and another paragrapn rs negoitiation fes
The effact of ihis written agyeement is that ths rties who
have subscribed to same are bound by whatever is stated theroin.
Whawz is being challenged in respect of the agreemant is that:
{aj rhe considzration moraey should ba
$1.,300,U00y and no* 21,000,000 as stated
in the agrecmsnt
(k) th=
Estokd
and
As regards {(a) ¢
consideration st
which provi i
cion for the sale
agregment,; i85 $1,U00,000. In cthe face of this plain and
Unamoiguous languags ao eXLrinsil ovidenc2 13 admassible ©o alcer,
VALY ©r contradict that cerm of the agigomenc. 1@ respondentc
seeks Lo impugn this werm of che agresment on LwWo oases:
L. Ther che deposit of $130,000 represents
10% of 51,300,400 and thar it¢ is usual
thar 1U% is che deposic wnich is payable
on & conuract for the sale of land.
This argumenc is fallacicus. There 18 no sstablished principle
of law or cuscom which stipulates that the deposict must be a
minimwa of 10% of the purchase price. The learned author of
"The Lew and Praciticg Relacing o the Contract For Sale of Lana
and the Tacle to Land" 3:d edition at page 75 when dealing wich
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