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Mr. Mills claimed that he was injured con

28th Octobeir, 19%87 wii 1e attempc1nﬁ to bozrd a bus cwned by
Mr. Lawson. and ériven.atrthe ;;me by Mr, Skyers. He
cleaded LhaL the accident wag. caused by their negligence.,

His writ and statement of claim against tliese defendancs

{the present ruspcenuents ) was filed on 17th Decanper, 19427
Interlocutory jmdgment-in;default_of appearance or pleadings
was entered on the £€th Epriiy 1969, Mrefﬂills“ attornays—-at
law filed a cumnons to proceed Lo assessment of damages on

2nd May, 198&;' iﬁ waé set down-fcr_héaring on 4th July, 1988,
ine ordei on vhat éﬁmmons w&s made onféath July, 1l9sé.
Damages.were asséssea cn ”“tn Janva*y, 1983 and finsl Judgment

enterea. The defendants Gld not appear and were not



represented at this hearing,””
On 26th may, 1%6%. they »uudcnly xoused

themselves tc action; Lhey entereu dppeargnga Lo fhe writ

g

against them =znd aliso appl*ed to set ablde tha inter locutory
Juagment and fox leave to fi1le a deience,_ The Master

rafused on Z&tn June to- -éi.dSlde thaL 1udgﬂenta The
appellante were nct qguieiteld by hhat ;;smlssal and filed &

motion co. set as;de the Einal judgmeﬂt - The matter was heard
appare Liy cn Z7th uulj aad ai”t geptenbcLV 1ve9 before

_uhgster ¥ J. who dlsmlsced 1t°_ on the very next day.,

che appelldd_a filed ancther mmtlor for an crder that -

1. The ¥inal Judgment entered
herein by ais Lordship - .
Mr. custics Clarke on the
25%ch January. 1%89 upon an
unsontested Assessment.of - _
Danages herein aad the Fnteg- T
lcocutory Judgment entered on
tre 4th april, 198% herein
both against the abovenamed
Delfendants toyetier with all
intervening  and jubsequent
Orders’ he set asidée on the
ground that the Jefendants
have a gocd Cefence cn the
meriis of this clzim and have
not had an opportunity of being
heard on the merits and now
desire s tc be hesard;

2o Leav: be granted tc the
JL”“ndants to file u Defence
wi tn n fcurteen (l2) days of

the making of. such an Oraer.”

That motion came on for hearing. sefore rhecbaldsg d, .on
154k Novermber, 1989 ahd 4th Decenber, 198% when he ordered -

"w{l) -That the Final Judgmenti against .
the First Defenda nt koland Lawson is
‘hereby set aside. . . o L

" (2)-  That Leave is granted to the
Defendantcs to file and deliver a
‘defence within 14 -davs of the date
hareof on condition that the amount
of $5&,715.0% be- pald intoa
bONMQLCldi Dank in a jo*nt lnterest



"bearing account in the joint

names  of the Attorneys-at-law for

the Plaintiff and the Defendancs
svathin 14 .days of the date herecf;
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id)  On the application for lesave
to appesl by the Plaintiff:-
o {a) Leave to appeal oy the
Plainciff on tihe issue as o
rwhether or not this Avsessment
wag @ trlial in order to invoke
the provisions ¢f secticn 354
inctead of section 77 of the
coJudicacoure (Civil Procedure
Cote) Act is yranted;

{b) Leave to Appeal generally
is refused.”

On:- the applicatiocn of the appellant, this ccurt granted leave
te appeal generally,
We are‘concegned therefore with two maciers,
firstly. a guestion of construction of sections 77 and 354
of the Civil Procedure Code Law in iespect of which leave was
granted by the learned Judge and, secondly, a guestion of the
exercise of his disceretion in setting aside the default
Judgment., © The judge cave a somewhat exiguouz oral judgment
after an adjournment-which has cvccasicned uo little difficulty
to Mrs. denka-Coker in heyr endeavours te support it. Althdugh
we were t@ld.detéiled afgﬁﬁents ﬁére placed before hin, he
did not expose hi& thinking to us and we have unfortunately,
buen deprived of his analysis:or comments on either of the
uestiocns %ith which wé are faced. He was'contehﬁ o éxpiess
himself iﬁithése-termé %.~ .
” " ~ '1 héve;notedlthe arguments

put ferward and the affidavits filed

in suppcct of and in reply to the

application. The matier is not as

one sided as it might have appeared at

first.ar the sffigavits of the

befendants do disclose a lack of
sincerity.



o U with that ‘in mind and without
goinginto the facts in detail the
final judgment is: set aside. I
propose 1o grant leave to the
Defendant on certain terms.”

Having prescribed the c¢ondition; he continued -
“rhe idea behind ‘this is that the
Plaintiff has been suffering hardships
thlov sh zault not his own., The
Ltendantn were concerned not sSo much
with the Judgrent as to liabkility but
as to the amount awa iraed. ”

Mro,ﬁhln Sme-a- wed tﬁat the judge should not
have entexLaLneu the dbpl cation becausm vhe time limit for
mazing the application nad exXpired aud therxe was no
application made tc enlarge zime. - Section 354 of the civil
Procédure Code Law appiied gpecifically tc the circumstances
of this case, where final judoment had been enterca after

damages had been assessed in the absence of the defsncants.

Mrg. Benka-Coker rospondeéd that the maitter was

“governad oy Section 77 of the Code which contained no time

vonstraint. Section 354 -applied to trials whicn meant

wherc both liability and damages were determined by the
cour:, and an assessment of damayes wes ‘not a trial..
section 77 provides as fcllows -

"where judgment is entered pursuant
to any of ;ra preceding sections of
thisg T1+le it shall be lawful for
the Court or a Judge to set aside ox
vary such judgnant upon such-beXins
as niay be just‘

Cne of the prﬁceajnv SL”thu& ig TZ, which provides -

“if the Lla¢m indorsed en che writ
iz, as against any defencant, fox
uniiguidated damages only, anc that
defenuant -fails to appear, tas
plainciff may enter interlocutory
‘udgment against-him for damages to
be assessed and costs, anu proceea
with the action: agalnst the other
defendants, if any.™



vhe judoment which is.entered when the pre-conditions of
that provicion are satisfied, is an interlocutory Jjudgment.
Buyv other provisions deal with clains for ifiguidated

CAlfisg

g8 and the non-appearance of the defendant when final

i

Judgment way be entcred. - See for example Section 71,
Section 77 1is not coucerned therefore exclusively with final
judgnents; it is concerned with judgments entered in default
vf appearance. The "Title"” referred to in Section 77, is
“irigle 12 ~ Default of Appearance.” sSection 72 precedes
section: 77 but the Jjudguent entered is interlocutory. it
hardly’néeds stating that in the present case; final judgment
nad been encered upon the assessment of damages. The
defendancs desired to have that Jjudgment sot aside. That
final judgrent plainly is not within the ambit of Section 7?,
In my Jjudgment, Section 77 envitles a judys ox
the Masier to set aside judgments entered in default of
appearanée whether the judgment entered be final ox inter~
iocutery. This observation is not entirely accurate, however.
it zs also importent to add thiat the power under the section
iz exexcisable in respect of those cases in which the

defendant has not entered an appearance. If it is appreciated

then that the term 'default of appearance’ is used in this
sense, then, the formulaticn is, ¥ think, eminently riynt.
Por this reasci as well, ‘¥ am nol persuacded that Section 77
is capable of being invoked as lirs. Benha-~Coker has
endeavoured to maintain,
HSection 354 .0f the Coude, tc which we must now

turn; provides as Ifollows -~

“Any verdict or judgment cbtained

where any party does not appear at

the trial wmay be set aside by the

Court or & Judge upon such terms &as

may seam £it, upon an applicaticn
made within ten days after the trial.”
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“he qﬁeétion which now falls to be determined ig . whether

an assescment of damages is a trizl -because it is at least
plain that while Sectiocn 354 deals with judgments at & trial,
che SCOPQ of Section 77 is limited to judgmencs entered

where appearance has not been entered.

enks-Coker for the respondents, seewed

&

Mrs.,

£

to think that & civil trial necessarily reguired &
determinacion of Llisbility as well as danages at one ana the
same time. ~ Her submission was that, when a judge determines
the issue of liability alone; as is procedurally and
'pkacticably possible, chat would not be a trial. - And to be
logicai, she had to be sayving as well that if liability

were admitted or judament entered with damages to be assessed;
then the assessment issvte was not a trial.

vhat argument; is, in my ‘judyment, lGemonstrably
unsound. On either issue, a judicial determinaticn is called
for. The party, in these cirfcumstances the plaintiff would
"be'requireﬁ to prove his claii; he must dischirye the
burden of proof vaetr upon him. He nust call evidence which
the judge must hear and consider. He must tihen decide as
é satter of law whethexr the c¢leim' (whether it bae as to
iiability or as to dawmages) has satisfied the standard of
pfcdf Necessary.

i think alsc, tnat the argument fails, because
there are no words in Section 354 iimiting the werd "trizl?
to cases where iiability and damages-are required tc be
determiﬁeé; ac opposed to liakility or damages. Both are
jusues which fall to be determined in civil-trizls but
that ;é oot inevitably so. Therartles may well accept
liability and'require7a de£e$mination as to JdEnagos.

Scnelbimes the parcies way agrec damages and lezve the issue
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cf.liability'to be determined: by the judge. A trial then
canl only mezn a process whereby a judicial determinaticn
is called for on some triable legal issue. Thus there.
may be trials of issues, refereucrz; inguiries and. asseus—
.
ments of Jdamages and also trials of actions. 1tf is a tern
of gen@fal‘applicationfané it is used in that way in
Secticu 354. In wmy view, it cannot be without significance
and this is consistent with what I have so far said, that
Section 366 speaks of - “the Court or a Judye HMAY osscoos
order that the acticn proceed to trial before a Judge

{with or without a jury) fror assessment of damages. {Emphagis

supplied) wHrs. Benka-Coker did admit that if the court held,
that zn assessment of damages was a trial, then the time
limit provided in Section 354 would have passed at the dale
of her applicacioh and would have entitled the judge in the
absence of any applicacion to enlarge time, (which was nout
made vefore him) te scrike cut hexr application.

"I must now say something with respect to the
matter of the judge's exercise of his discretion. It is the
iaw that thie Court may wnly interfere with the exercise of
éiﬁudge‘s discretion where he applies the wrony principle
or applies the correct priuciple in a contrary way or the
order is plainly wrong. HSee the observations of

Lord Diplock in fadmwor Productions v. Hamiliton (1982)

1 BLL ¥.R. 10«2 at -P. 104u, on the iimited function of an

appellate court in an appeal against the grant or refusal of

an incerlocutory Jjudgment. 1 cannot conceive that the approach

of thies court differs where the appeal is against the granc
of cendaitional leave to defend.
~The learned judge wus reguired tou consider the

length of the delay and whether it had bkeen satisfactoiily
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aocounted for., -Hee Civy Printery - Ltd., v. Gleaner Co. ILitd.

(1568) 13 %,Y.R.- 126,  He'was obliged to do.so because

hypothesi nc time cunstraint epplisa on the interpretation

|

he mist hsve acceptzd. Then he was reguired to consider
as well, whether the defence as projeciec had. any werit.

the learned judge stated that tne affidavits
"do discloge @ tack of sincerity." o cne was able tc
explain what that statement meant ¢r what principle it was’
meani: to embody. The sincerity of the defendants’
affidavit was noi, it is accepted, a factor for consideration
in determining whether the explanation given was satisfagtory.
vor wag it releveant 1o wetermine the merit or otherwise
of the defence. But it is conceilvable that possibly the
learned judge was saying nothing more than that he could
not - ‘accept the explanation given as being satisfactory.,
L% that be &o, the order b» wade, plainly cannct be
justified on thet reasoning.

vittn recard to his sther cbservation that -
+he defwndants were concerned not so much with the judgment

s to'liabllity hut as to the amount awarded," again,

&

counsel expexienced someé difficelty in appreciuting its crue
sense. 1T it wmeant that the defendants had no belief in
their case, thac is, ctheir defeace; I would have thought,

chat must result in their application being dismissed. That

[

reascr could hardly result in the defendanci being allowed
to file ap unmeritericus defence.

Cam vern te conclude that thne learned judge's

L

discretion was exercised either ¢n a misunderstanding of

ne law cr thnt the enercise of his discretion to grant the

o

pplication was so aperranc that it nust be get aside on the

fa

cround that nc reascnable judge regardful of his duty to act



sudicially, could have reached it.

advert. On the material before the judge: 1t was clear
that the pleiptifc had dore everything that the Civil Procedure
Code reguired him fe do. There is no suggestion that theﬁe
was, any irregularity. in coe entering of final judgment. Due
notice of. the hearing of the assessmentlhad been served upon
the appellante. The reasun for their inactivity was cthat
they had given their insurers theiy weits, and were relying
on the asgurance that trne matter weuld be taken care of. The
insurersg"r&asbn'was:thétJéhé'fiié-had:been misiaid. none of
these reasons could be regarded as é satisfactory explanation
for the delay in applying to set aside the judgmenta The
iudge appears to have Cume to this view, butlfor reasons
which axe not readily appreclated, ncnetnelesgfgranted_the
appl;cation,

Mrs. Benka-Coker .aid, ocut cf_prudence, apply to
us to cnlarge time to make the application toe set aside the
judgment, but for my part, I could not accede te that reguest
seeing that ne Jurther material has been provided explanatory
of the delay.

It iw Yor these reasons that I agreea with my
brethren in allowing the appealil ana sett;ng asiaértne ordex
of Theobalds J with costs both here ana belpw to the

-appellant.



DOWHER, J.4,
o . @he issue of law in ti:iu appeal is whether the

crder made by ﬁnebbalds'j in the Supreme Court, zetting

cside the assessment of dohages for $1%1,870.00 against

the iégponuent Eoland Lawsoh was erronacus and should

4

cherefore be sobt aside on appeal. ‘fhe assescment was made

1

by ialwer J, und the conseguence of the owden made by
theobalds J, has heun to deprive Leroy kills the appellant
.of his.judgment,

Proceedines pricr te the setting

~aside of *he oruer of assessment
il _appeal S - '

The appellant's ¢laim was in negligence for
personal in‘uries and his wglt of sunmons was isgued against
the reébondént raveon who was the cwner of the motor velicle
‘ana one sivers his driver. No appearance was entered and
the appellant kMills then entered an interlocutory -judgment

bility in default of appearanhce on

&

in respec: of iz
$ch Bpril, 1588. Purther or 20tk July, before the .ester
in ~hembsrs, the appellant rcccived an order Lo proceed o

assessment of damages at & heuring which it was cstimated

e

gouid e compileted in ome fay. The mede cr assessment was
Lo Ge Qf judge alone in cpea court. ieirher the
respondent iéwson nor his 8river Skyers appearad ac the
hearing cf this swmmons.

The nexe step was ¢rucial. On 25th January, L9889
Walker J mssessed damages against the respondent Lawson Ifor

the sum of $151,670.00 with interest ana the assessment war

n

wade without the appearance ¢f the respondent or counsel
on his behalf. No writter judsment was delivered but the
appeilant masit have catisfred the lezrned Judge tnat he was

entitled to the guantug of damages awarded. whis aspect o
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the casge 1s so important that it is necessary to guote

the gection of the Civil Procedure Code {The Cofie} which

YIf. when a vrial ic called on,
the plaintiff appeare and the
defendant does nct appear, the
plaintiff may prove his claim,
so far as the burden of proct-
l.es chn hine,

Be it ncied that befcore the trial commences the
appeliant would have had to satisfy the ccourt that the

procedural recvuirement$ as to notice were complied with.

Then cnce he proves his case on ouldnce of pronabllltie

'the lntendment of the seccion. here

i;-l

there is a trial w tﬁ
is no indicatioﬁ in the record that the éopy of this
assessment bearsna‘jﬁ&icial'étamé.or that it was entered in
the jgdgment book, bit ne cbijection to it was taken by the
respondéntn | | o o

it is at tﬁis junctﬁre on 26th May, five months
after tie asgessment was made thait tne respondent Lawson and
Skyeﬁé éntered the arend. They enterad an appearanée.
Further in their éummons they asked th;: Lhe.interlocutory.

6 be set aside. 7Phere seals Lo

It

Judgmpn+ in resgect ¢oFE SBhy

‘have been an erior here, rov zlthough the sunmuns purports

to be nade on behalf of both respondents, the reguest to set

f:’.l

ide the judgwent vas expressly made on bkehalf of Skyers

alone., Yet the weguest for leave to file a aefence was

made by both partiesq Pexﬁaps it is helpful to quote the
LeleVQnt portlcn of the sSUmmons tc highlight the erroxr. -

“as_soon“thereaxter as Counsel mnay
e heard. o the hearing of an
application o pehalf of the

' Defendant@ for an Order that:

ln.;p-“he LnLerLocutovy Judgment

' in-befsult of Appearsace
entered aguinst the Second
named Defendant in Judyment



" Binder No. 674 Folio 344
be set aside;

b
3

Leave be granted to the
Defendants teo fila a Defence
within fourteen {(14) days;
" DATED the 26th day of May, 1385."

The record un the whole hag may errors but no objection was
taken to them and they do not affect the merits of the cuse.

This summcns was dismissed by the Master,
pursuant to section 354 of the Code on the Zsth of June,

1989 and he had jurisdicticn to hear and decermine ithe matter

on the‘me;its, cee Kenneth Mgson v. Desnoes and Geddes Litd,
Brivy Council appeal o. 5§ of 1568 deliveredVan Bpril,
1990. The Master hag ruled that the matter puéht ﬁo have
been listed before Walker J, who lLad mude the oraer for
agsessment. Had Walker J been available, this would‘have
been a desirable procedure and an adjournmenty 80 that it
could have been heard refore that judge would have been
preferable to a dismissal. ihe ordexr speaks of setiing

S

[+5

the interlocutory judgment in defaulc of appearance;,

AR

but the only order that could then have been set aside

was the order of ussessment of January 25, 19%u9. This nust e

so ag the interlocutery order was then merged with the final

order. it is apprepriate to set out thisorder to dewonstrate
the strange ccurse of these proceediugs -

PIN CHAMBERS
THE 25TH DAY OF JUNE, .989
CORAM: THE MASTER.

UPON THE SUMHMONS 10 SET
| ASIDE INTERLCCUTORY JUDGHENT IR
DEFAULT OF APPEALKANCE AND FCR LEAVE
"G FILE ‘DEFENCE coming on for hearing
‘this day and upoi hearing
MR, ORRIN X. TONSIHNGH, Attorney-~at-law
for and on behalf of the Plaintiff
and Mr. Michael Levy instructed by
Messrs. Clinton Hart and Company,
Attorney-at-iaw for and on belhalf of
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"tihe Defendant IT I8 HEREBY
CRDERED 3

- 1o “hat the Summons to swt aside
Y default judgment be dismissed.

2. Thiat the cest of this summons
o be the Pl alnt ff s to Le agreed
;ﬁr taxed.

The other ieature was that subsequentlyg on the
27th of July, there WES filed a Notice cf kotion to set aside
the f=nal judgment for m&aES ment or damages and this was

heard by Grrx J oﬁ'the 2lst of Ceptember, 1%89. For

completeness here is the order that was made -

'ﬁ“““ARiNG ThE Z7TH JULY &
R 2187 DAY GF SEPTEMBER 1989

JEEOREq MR, JUSTICE CHESTIR ORR

UPON the hearxing of the NOTICE
COF MCITONH to selt aside defaul:s
Jucyment herein and upon hearing
lrs, Pamela. Benka-Coker and
kr, Michael Levy inatrucbed by the
fivm of {linton Hart and Cconpany for
and on behalf of the first Uefencant/
Applicant. and upon hearing
Mr. Doncvan Chin See {Queens Counsel
and Mr. Crrin Tonsingh instructed
by Mr. COrrin Younsingh for and on
behalf of the Plaintiff it is hereby
Crdered and adiudged that the Motion
be dismissed with costs to the
Flaintiff to be agreed cor taxed.®

in the face of this crder, this certainly ought
'to have been the end of proceadings in the supreme Court.
Lic reasons were given for this dismissal and it does not
seem that the appellant raises the nutter Qf abuse of process.
it was in this state wf confusicn that the matter was again
brought to court before Theobalds J,_qn another matter ©o
set aside the assassment of aamegeu;' This -new motion
which rnade no speclflcrref rence to the prev1ous proceedings

Was neerd on 16Lh uovembe: and judgment ae11vered on

4th December, 1939. The motion is at p. 61 of the reccrd



ana it is set out hereunder =

¥ TAKE WOTICE that this
sionourable Court will be moved on
vhursday the 1Zth day of Gerober, 188G
at 10:00 cv'cleock in the fcrenoon &t
the Supreme Court, Public Buildings,
Emst Dicck, King Street, Xingston or
as soon tnereafter as Counsel may be
heard on an application on behalf of
the abovenamed Defendants for an
Crdexr that:

1. The Final Judgment entered herein
by his Loxdship Mr. Justice ({Clarke}
Walker on the 25th January. 1942
upon an uncontested Assessment of
Damages herein in and the Intexr-
locutery Judgment entered on the
5th April, 1588 herein both
against the abovenamed Defendants
together with all intervening and
subseguent Urders be set aside cn
the ground that the Defendants
have & good Defeunce on the merics
of this claim and have not had an
oppertunity of being heard on the
merits and now desire so te be
heard;

2. Leave be granted ic the Deiendants
" to file a Defence within fourteen
" {14) days of the making of such an
Order: and
'3,  Such further directions may be
'  given as to this Honourable Court
" seems fit.
DAYED THE 2Znd DAY OF September, 1989.°
Tt ig reasonable to infer that the matter came up fox
hearing cn 1l2th Ocucher and was then acjourned to 16th November.
There is @ reference “"to intervening and subsequent orders
“c be set aside” in the motion, but they were never auverted to
again either in the reasons or order made by Thecbalds J.

Was the order of Thecbalds J
wrong in law?

. The aypxopriaﬁe gl@ce_to_begin is with the 6rdcr
of Theobalds J in the Supreme Court ~- The relevant section
reads -

»1)  phat the Final Judgment against

the First Defendant koland Lawson is
hereby sev aside.
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"(2) That lLeave 1s granted tc
the Defendants to file and deliver a

- defence within 14 days of the date
hereof on condition that the amount

- of £54,715.8% be paid into a Commercial
Zank in = joint interest bearing account
iy the jecint names cof the Attirneys-
at~law for the Plaintiff and the

, Defendants within 1U days cof the date
--.hereo:,“.. R

'As*tha Learneu judgc gavc leave to ap;@al on a specific point,

it ‘s helpfnl Lo %aote uﬂOyh&I gectxon of the order as it
reveals ﬁow he: approachwa the plublems before him. Paragraph
{&) of- tbe order rgddﬁ

”{g)h«On-thé;application for leave
to appeal by the Plaintiffs-

: {a}  Leave to appeal by the
st s oo oo Plaintiff on. the issue as to whether
©o oo eor not this Assessment was a trial

‘in order: to invaxe the provisiens of
- section 33¢ instead of section 77 of
. - +he Judicature {Civil Procedure Code}
- Aot is grantadw '
b
(b} ueave ©o Appeal Jenerally
ig refused.

This court gave the appeilant,leave to appeal generally.
ThL learna a ge uleu guve his reason for making

the order c¢f the court, so h;s mind was cleurly revealed.

'As hisg analysie of the af ffidavit of the respondent and those

S

whe ;uppgiLed.hlm.as well &s.ﬂls_appllcatzon of law was
;;uqial torthe»making of-ﬁis:order; these must be examined to
determine whethér his.order_cah be affirmed. The first
essenti&i-torbé.cansidé:ed-ié; if tﬁefe were goed reasou”

for the respundenit's delay. in seeking to set asiaz a

judgment regularly obtzined after avdelay of sone five months
ip tné first instance ﬁte* judgment was ontered,

six - months 1n the gecond 1n$tance.and eight menths in respect

,of the order,on appendi . Eur;hgr:whuther there was an

arguable defence. The. pr:mary affigavit therefore must be
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that §i_th¢ res9ondent LawsoﬂVand-thiS'is whiat he says
‘aboutﬁtﬁése_mﬁttexs_inuparagraphs 9, 10 - and 1i of his
aFfidavit - '

w{9) - That sometime in or about
February, 1983 X wau sarved with the
Writ of Summona and Statement of

Claim in Suit Ho.C.L.M. 497 ¢£:.1887 which I
immediately proceeded to take into the
offices of my afcresaid insurers where
T spoke with the same officer of the h
company to whom I had made my -earliexr
report and delivered to him coples of
the documents which had been served

on we. That I was assured by this
gentleman that everything would be
taken care of.

{10}  That in xeliance on the
assurances which I received I made nc
further inquiries in respect of the

mecter and heard nothing furthex in
respect of same until sometime in late

May, 1989 when'my aforesaid insurers
contacted me 'to advise that judgment
had been entered against myself and my
driver and that » was reguired to
attend upon their Attorneys—at-law,
Mesers. Clinton Hart & (o, , in respect
of proceedings which had now been
commenced against my insurers themselves
arising out’of the criginal claim
against myself and my driver.

(L1} Thot I oam advised by my
aroregaid insurers and do verily believe
that their file in respect of this
matter had been misplaced in-thelr
offices in conseguence of which the
matter had not been haudled as it would
otherwise have been and tial the proper
persone had not hecome aware oi the
matter until the comoencement of
proceedings against the Insnrance .-
Company itself in suit WHo. CoLoM 038

6f 1986 whereupon an Appearance was
immediately £iled ou its behalf and
steps talken wo ascertain the
particulars of their insured whoe had
been invoived in this acticn. That i
am further advised and do verily
believe that iy insurers were severely
‘handicapped in their seaxch oy the
unwillingness of the pPlaintiff's
Attorney-at~law to divulge any details
of the Defendants in the. original
acticon, that is, in Suit Wo. C.L.HM 49
of 1987.° .
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It is clear that, the respondent Lawson left
matters in the hands of hie insurers and the substance of
his\ghaxge was that'hiS“insure;s were negligent in
arrénging_forihis_defendguffﬁdgﬁhe;g he has expressly
stated that it was only when-he.wés:required to attend on
the insurers gttorhéygfatrlaﬁ'in'tespact of proceedings
brought againstlthe inéurars,_thgﬁvthey the insurers sought
part;cu%aps from him. _The_infergnc§:mugt be that it was
only because the appellant M1lls resorted tc the provision
of the Ecaﬁafraffic Act,ugndhsugd the insurers because he
failéd,tq get satiéfac;icn fér'hiéijudgment; that the
respondent Lawsoﬁigcpédg :As_Mrg_Chih See for the appellant
aptly_point$_out; thé_xe5pbndent_Law§0n may well have a
goud cause of aétioq againstfhis”ingurers; but that in
itself w0ul§ not be afgréund_fcr_setfing aside a judgment
regularly obﬁginéd;’ﬂThe law does cchtemplate that in
instances of an unévoidable mistaké_or accident, relief cught
to be given to an absent party at a traial but this must
be balanced against the principle that a litigant ought not
to be deprived of the fyxuit of his judgment regularly obtained
without good cause and alsc that there must be an end to

litigation. Here is how the issue was stated in.

in re Barﬁacrough 11965}'3‘ﬁ,L;R, 1423 at P. 1030 by Pevne J -

“The general principle, whether
une is considering a paziy to the
proceedings or interested third
partieg, is to be found in
Youny v. Holloway (1945} P. 87, 90;
il T.L,R. 128. T propose only to
read a quotation from Sir Cresswell
Cresswell in Ratcliffe v. Barnes
L {ite2) 2 Sw & Tr. 486, 487.
The general principle as
I coliect it, is this,
that where a payty has had
full nctice ana has had the
vppurtunity of availing
himself of the contest, he
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" will be bound by the decision.
That was not a mere dictum,
‘but the express decision of a.
very learned 3judge;
$ir John Nicholl.
The Ffundamental pr1nc1ple therefore
is that a party should be bound by .
the decision if he has had an
opportunity ‘to appear and cppose the
porceedings. But if by some
. unaveidable accident - the kind of
thing for which R.8.C., ord. 36, r. 33,
provides - a defendant has been
prevented from coming to the court
~and opposing the proceedings, it does
seem to me that the conrt would in
the interests of justice. (anda under
R.5.C., Ord. 36, r. (33) put the
matter richt, It would lead to a
grave injusdtice if a decision -~ such
~as the daecision which I gave in this
“case at the first hearing - could not
ke put right although by mistake oxr
by accident it had been given in the
absence of samebody who genuinely
wished to come to court and oppose it.
For my part I would hold, and do hold,
tha* R.5.C., Ord. 36, r. 33, is
available in approprlate circumstances
tc a defendant who is in the real
sense of the word absent or who, in
the terms of -he rule, does noL appear
at the trial. . On that gune
principle, therefore, I find mycel
in favour cf tie defendant: but that,
of course is net by any means the end
of this matter,™

Since R.S8.C. Crd. 36 r. 33 is gimilar to Section 354 of
our Code it is appropriate to refer to it. It reads -~

{Section 354). "Any verdict pr judguent obtained
' where one party does not appear
- the trial auy be set aside by
the Court or ¢ Judge upon such terms
as may seem fit, upon an application
_ maae.within‘*an days arfter the trial,

This sectisn which appears under tpe_headlng Proceedings at
Trial of-;haMCode-is meré'generaus.asiregar&s time than
R,8.C. Ordpv 36 r. 33 which stipulatgs"fbr six days after
trial®. It_i#’trﬁe_thét time could have been enlarged

by virtue :f Section 676 of;ﬁhefﬁode which reads -
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"The Court:shall have power to
enlarge or abridge the time
_appointed by .this Law, or fixed
by any order enlarging time,
for deiny any act or taking
any proceeding, upon such terms
- (if - any) as the justice of the
case may require; and any such
“enlargement may be crdered
although the application foi
the same is not made until
- after the expiration of the
tiie appointed or allowed."

Mrs. Benké-Coker gought tc:make suchnén
appliqaﬁ@gn in this éouri.: Suéh an applicétion was permissible
_a;rthis court has &ll the §6wers on appeal that tihe Supreme
Court is empowered to exercisey.but how could it be jﬁst, to
graﬁf an_eniargament in this case aftei éuch a lcng delay?

~ iIn this regard, the words of Lord Denning H.R., in

Rgvici Va Prentice Hall incorperated And OthgrS'{1969)
1 ALL E.R. 772 - at 774 were instructive as to the approach
of the courts. -

“(ounsel for the Plaintiff referxed
us to the old cases in the last
century of Bacton V. Storer (1882)
22 Ch, 91 and Atwood v, Chichester
41378 3 Q.B.D. 722 aund urged that
time does not matter.as lonyg as the
costs are paid. HNowadays we regard
time very differently from what
they did in the nineteenth century.

i We insist on the rules as to time

" being observed, We have bhad

occasion recently to dismiss many
cases for want of prosecution when
people have not kept tc¢ vhe rules
as to time. &o here, although the
time is not so very long, it is
guite long enough.”

Hor could there be any assertion to rely on Section 678 of
the Code which reads -

- ®}on-compliance with any of the
- provisions of this Law shalil not
render the proceedings in any
action void unless the Court shall
so direct; but such proceedings
wey be set aside either wholly or
in part, as irregular, or amended or
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"otherwise dealt with in
‘such manner and upon-such
terms, as the Court-shall think
..fit.ﬁ;_.‘“ e
The non—compllance 1# tnwé case was SO serious
that setting as lde on terms as Theopalds JF did was not
an appropriate rcmedy,- it is clear therefore that on the
face ¢f it, the order of- Theobalds J was’ wrong in law and
that his Qrder would have prejudlcea the appellant if there
~were to be a ﬁew_trial at this.lare stage. The affidavit
of hig Attorney-at-Law states‘rhat the only eyé witﬁeés.
-cannot now be traced and the probabiliry is thaﬁuhe has left
the island. On appealL once rt has been decxaeu chat it
was wrong in 1aw to set aSLde the flnal 3udgment fo
AsL BSMEnRT, there 1s nc ueed *o examine in detail the
con*rtlonS‘whlch he 1ncox§oratea in hls order as regards
vhe filing of a defence. [t is sufflcrent to say that'wﬁi?e
.t h con&itions may be appzopriate when it is correct to
- Ke an oraerp geoa conditlcns can never turn an erronecus
o zder 1nto a good cne.;m ﬁuxdﬁ add that the Attorneys-at-
Jaw on, the xecord for the raspunaent have a duty tc advise
cim of hl& llﬂht of acqun agarns his insurers.
Dld thé. reagsons: for judgment

Carsclose a vrony exercise cf
'-discretion'by Theobalds J.

The alternative apprgachiwhieh is to examine
the zeasons Loz Qudgment leads to the same result. The
crux cf the matcer may e found in the following passagp -

i T have ncted the arguments

put Prwarc apd the affidavits.. .
filec in suppert of and in reply to
" the ,pplicatign. The matter is not
‘as e sided as it might have
appéired at first as the affidavits
of he Defendants do disclose a
lac.-0f sincexity.:



" With that in mind-and
withcout going into the facts in
~detail-the flnal judgment is set
f?a51de;“
Why did the learned Juage flnd a lack of sincerity in the
respondent Lawson s aff1dav1t, bearlng in mind he was the
appllcant to set a51de in: the uOUlt below? It is to be
found in paragraph 5 of hls afflddVlt which is repeated
in part for bmpha51s. He say° —:-~
“I ‘would be g‘eatly prejudiced if
I were Lot to-be permitted to
“defend this claim on the merits
© thereof in that I would become
liakle personally to contribute
to the damages awarded against me
which are in excess of the limit
of the liability of my insurers,
" the ‘United -General Insurance . .
Company Limited, to indemnify me
herein, namely in the sum of
W;ﬁcyfFour Thousand Seven Hundred
‘and ‘Sixteen: Dollars One Cent
{$54 716 Ul)

The 1earne& Judge WES rlght to infer that it
was because he, une‘zaspondent found out that he would be
personally liable, that he then puts up an insincere
affidavit., But the error in h*c reasoning is that "with
that ln mind" that 15 the 1nq1ncerc affldgv1ts, he Lhen
set aside the Judgnent. had he conaldered Lhe long desay
and the ieasons given for lt, coupled w1th the 1nsmncer1ty”
he would have found that the only dlscretlon he had was to
dismiss the motion to set aside the assessment, and to
point out that there were two previdus éismissalsa

. Further, thu conaltlons 1mposea, empha51se¢
the learned judge's thlnklng° fie ccns;dered that the
appellanf had suffereq and thouch+ that a payment into

court would cure ox mltlga;c the ufferlng,

“In explalnlng why the conditions were imposed,
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the learned judge sald -

NI make 1t a cond1t101 that the
amount of $5£,715.01 be paid
intoc court in the 301nt names
cf the: Attorneys-at-law. :
The jdea behind this is that
the Plaintiff has been suffering.
hardships through fault not his

* own, The Defendants were R
concerned not so much with the

© Judgment as to Liability but
as to the amount awarded.
Consequently the amount of
$54,715.01 is to be paid into an

- ..interest bearing- account in the

© joint-names cf the Attorneys-at-

. law for the parties within 10 days.
In addition leave - is granted to
the Defendant to file and deliver

defence wzthln 14 aays cf the date
.hereof. o
But _here were aspectf of sufferan dxsclcsed in the
attlaaV1ts whlch the learned juuge falled to take into
account. What 1f the sole.WLtngsb_for the appellant was
no longer avalltble. Certéinlﬁ'thé appellant would be
;lejudlCEd 1n such a case, as once the f;nal judgment was
set as:f.deF both llabll;ty énd damaaes would be in issue
at a trial ”
‘ | There 1élyet 2 furtner abpect embodied in his
reasons Wthh must e adverted to. It is clear that +he
judge cons;dered and applled Secamon 77 of the Code
rather than Sectlon 354. Sectlon 354 has already been
dealt with and to reiterate, the assessment was a txlal
altlough the.*espondent was absent. section 77F con the
othet nand, contemplatea a sxtuatlon where there is

Derath in Appearance and Judgment is entered without any

trlal. That Sectlon reaas ~.

Tltle 12 Defaul of Agpearance

(Section 77) “Where judgment is entered
S e ' pursuant tc any of- the preceding
sections of this Title, it shall
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"be lawful for the Court

or a Judge to set aside or

vary such’ judgment upon such
., terms as may be Just.”

.As it must be repeated that an assessment of damages 15

govezned by Sectlon 354 of the Code and it 13 approprlate to cite
Section 72 of the Code to illustrate this. It reads -

‘Title 12 Deﬁaqlt qfﬂAppé;:ance

{Section 72). . = "If the claim indorsed on the
h writ is, as against any - ¢
defendant, for unliquidated
damages onlv, and that defendant’
fails to appear, the plaintiff
- may enter 1nterlocutory judgment
. against him for damages to be
agsessed ard costs, and proceed
with the action against the
other defendants, if any.”

The éfitidal'wdrdé are "may enter interlocutory Jjudgment

agalnst hlm To be assessed. ' The assessment thercfore:is

the trlal and yesuits in the verdict or judgment of -
Section 354 of the Code., The interlocutory judgment was
in respect of liability. The stance of the learned trial
judge suggestea that he thought the matter in issue was
governed bv Secticn 77 (Supral. Further, he envisaged
that he had a discretion to make the order that he did
make with conditions which he reckoned were just. However,
as the matter was governed by Section 354 of the Code,
there was no discretion to set aside the judgment in this
case. On the true construction of Section 354, having
regard to the circumstances of this case, he was bound to
dismiss the motion s¢ as to uphold the order of assessment
in favour of the appellant.

At the conclusion of the hearing, we allowed
this appea), set aside the order of Theobalds J, and awarded
ccsts to the appellant, both here and below. The
assessment therefore is restored. These are reasons for

making that order.



MORGAN, J.A.

i haﬁé'réé@?thquuéémep;s 0f Carey and

Downer, J.J. A, and égree.théﬁ'iﬁé ébﬁellant succeeds both
on the law and on the facts, for the reasons set forth in

.Vthe Judgments. | - |

In partlcular; X agree ‘that a hearlng for an
Assessment of Damageg is a tr1a1 of an action and that
the proper sectlon of the ClVll Procedure Code to be’
con51dered rn dete*mlnlng whether thlS matter should be
set asrdewis;sectlon,ssémanﬂ ngt(Sect;on 77 - that on an
interpretation of the learned trial judge's findings, he
apparently f;ﬁn&.thar thete was lack of truth as to the
cause of the inordinate delay and/or the defence as
. disclosed in the affidavits, and chat pn_;hose_fipd;ngs
the result shoulsd have bheen to deny thé_épp}icagr thé”

~relief sought. - -



