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WRIGHT, J.A.:

This appeal enjoys the distinccion of being the firse
tc come before this Court: undey the kactrimenial Causes Acc, 1989
(The Ret). Byt by that sape token and, furiher, because the
Act introduces a System which represents quite a departure from
that which Previously obtained it suffers from the handicap of
not having within our jurisprudential System any Precedents

which can rendey assistance in its interprecation. remind

myself, however, that it is an interlocutonry appeal ana that I
should yield neither to temptation nor whe “nvitation to endea-
vour beyond rhe bounds of the immediate Yequirements of this case,
The appeal challenges the exercase by the Master of
her discretion in granting an extension of time to the respondent.
to file an answer and Cross-Petition. «1. will be necessary, there-
fore, teo examine whether that discretion was judicially exercised
and in doing so the relevant provisions of the Rect must necessarily

be examined.
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The single ground for a decree of dissolution of
marriage is provided by section 5(1} of the act, It reads:

"A petition for a aeerce of dis-
soluticn of marriage may be presented to
the Court by either party tc a marriage
on the ground that the marriace has
broken down irretrievably.*

The prerequisite to this ground Leing considered by the Court is

stated in section 5(2) which states;
"Subject to subsacction (3), in pro-
cecaings for a docree of alssclution
of marriage the grounue suall be
held to have been established, and
such deciee shall be made, if, and
only if, the Court is satrisfied that
the partiesseparated and thercattor
lived Separately and aparv for a
continuous period of not less than
twelve months imniedlately preceaing
the date of filing of the peitition
for that decree.v

But subsection (3) makes it plain that it is not all plain sailing,

That subsection provides:

"A decrec of dissolution of marriage
shall noc be made if the Court is
satisfied ihat there is a "casonalbkle
likelihcod of cohabitation Leing
resumed, "

The section requires therefores
(a) & separation

(b} A continuous period of twelve
months livaing separately
immediately pPreceding the
Presentation of the petition.
(¢) Ho reasonable likelihood of
cohabitation being resumed
i.e. no reasonable likelji-
hood of a reconciliation.
For the purposes of this appeal, 2t is not necessary
to deal with thase various aspects 1n deta:l but because of a
lack of precedents and the fact that counsel did exXpress opinion
on the section, ¥ will make certain commentis. The first comment
I make is that is isg certainly not correct. as Dr. Barnett seems

to think, that the parties are the ones best suited o decide
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the issue of irretrievable breakdown so that once they say the
marriage is irretrievably broken down that should be final. ‘The
language of subsection (2) (supra) demonstrates that this could
not be so. it is the Court which must be satisfied:
1. That there is a separvation, and
2. 7That after the separatiocn the perties
zved separately and aparc con-
tinuously for the prescribed period.
Cbviously, therefore, proof of the cointinuous living apart is
not the separation which will satisfy i(iie Court that there has
bzen an irretrievable breakdown,; otherwise subsection (3) {(supra)
would be superflous. If 3 nmay express myself this way, I would
say that proof of irretrievable breakdown can only be shown_by
evidence which demonstrates that the fabric of the marriage has
been damaged beyond repair. iIn more accustcmed language "Has the
consortium vitae been terminatear’. since our Act has been
modelled along the lines of the kustralian Family Law ict, 1975,
it will be instructive to see how the subject is regarded in that
jurisdiction., H. A. Finlay ana R. J. Bailey-Harris, the authors
of Family Law‘in Australia, Fcurth Edition at paragraphs 404-405,
treat the matter thus:

"Consortium or consortium vitac to
give its full name is thes lzgal
relationship of husband and wife.

iis meaning has been encapsulated as
"liviang together with all thc incidents
that flow from that relationshap!

F. M. Bromley and 4., V. Lowe, Yamily
Law, 7th Ed. 1987, p. lU5. What those
incidents are in law current law can
best: be ascercainzd from recent cases
on separation, for separation (itself
now the sole yround for divorce in
Australia if it is of twelve months'
duration) represents the breakdown

of the consortium vitae and so its
antithesic,

Recent decisions of the Family
Court of Australia have offered a

of the consortium vitae, but also
stressed that no checklis: can be
exhaustive since marriage means
different things to different people
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“and thus the incidonts will VaLy
from couple to couple. .hus Ll

TAl _RARKLIAGE OF 'uDD {iio { L9770 )
$ ALR «01 at 4U3 Watson J obseived
that ;

'What comprises the mavital
relationships foyr each couple
will vary. llarriage involves
many elemcnts, some or z11 of
which may be present in a par--
ticular marriage - elements
such as awelling und<: the

same rocf, sexuzal int=icourse,
mutual sociaty and procection,
recogniiion of the ensslence

of the marriage by boiin spouses
in public anc pLivate »=2lation-
ship."

10 Lhese may now be added “The nurture
and support of che childron of Lhe
narriage recognized Ly the rull Court
of the Family Court of Ausiralia in
Pavey's Case (1570) lu aLR £55 as one
of the common auties of the parties,
both as an essential element in the
marital relationship, and as an obli-
gation recognized by the Family Law
Act,..’

Thas, then, appears to reflect, at least ip part; the legal

background againzst which our legislators have chosen to cperate,
in purported compliance with Form 2 prescribed by the

Matrimonial Causes Rules, 1989 (7The Rules). the petitioner on

April 10, 1990, filed the followiing petiticn:

"1. That the parties were married at Woodbrock
Port-of-spain, Trinidad by Reverend Turnell Welion
2 harriage Officer of the island of fGrinidad and
Tobago on the 12th day of hugust, 19473,

<. That at the vime of the marviage the husband
Respondent was a bachelor and the wife Petitioner
was KILLAN MAXIHE POG, a Upinster,

3. The husband was born in Portland Jamaica
on the 31st day of March 1940,

The wife was born in Port-of-Spain, Trinidad
on the 15th day of hay, 1951,

4, hat after . the sdia marriage the parties lived
and cohabited at the following place within the
jurisdiction:--

10 Hopeview Avanuc, Kingsten & Saint Andrew

5. The Petitioner has been ordinarily resident
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"in Jamaica for a period of ovar twelve (12)
Years jmmediately prececing t.as presentation
of this petaticn ana has livea at lu hopeview

fiverue Xingston ¢ ficow liarch. 1947.

‘‘he liespondent is a company Directox
and lives at lu Hopeview Avenue; kingston 6.

V. The followiny are Lhe ralevant childrens-~

STEYKL MINCYY DOoi'n June 16, 1974 and
live at iU Hopevicwu ivenue

SUZAULE Haihiovl born Pebruary 14, 1977
and live 2t 1Y Hopeviow Avenue

JURLUE LaliCi'y born Jsnuary o, 1979 and
live at ifu Hopevic. avaenue.

7. the arrangemencs wp_oposed by the
Petiticnzr for the welfare oi Lhe relevanc
chilaxen are sel out in Civ: Lcartement of
Arrangements for children atveched hereto

U, that there have boon no previous pro-
ceauinygs i chis Monourable Court or in a court
of Lummaxy Juriscdiculon wich reterence Lo your
Petivioner®s sald marriag.e w2:ither by or on
behalf of your Petitioner or the Respondent or
between the pPetitioncr and the kespondent with
refarance to any propeccty of eithec or both of
us,

save and except:

Divorce Suit D.h. U3IL of 1988 ~ an
application for dissolubt:on of marriage.,
this was nevei heuvda. bur was subsequently
cdiscontinued by crder or the Zutn March,
L84,

Surmons for Custedy - D.li. G21 of 1948
vhich rosulted in an interim Order made
on the 2atli July, 1%¢% that the velevant
childian of Lhea manr. age continue to live
willh Responaent ano the Petitioner should
have agcess on alucrioate weenends and
half cf the school nolidays.

Summons ¢ dismiss FPetvition for Dissolution

of Marxiage on thiy 24th lexch, 19%0 when
the Uraaer was mads,

G. there has been n¢ resumption of cohabitation
since the maxing of those crders.

S. The marriage between the partices has broken
down irretrievably.

16, The parcies sepavied on the 2nd February,

1588 znd have lived separaces and apart from that
date.



“1l. “he circumstances in which the
parties last separateg are as follows: -

The marriage was never a happy
one. Your Pelitioner has been
subjected to a lot of abuses and
acts ¢f cruelty from the Res-
pondent which have caused your
Petitioner to lcave iche matri-
wonral home on maay an occasion
Lo seck the protoetion of friends.
Cn the 2ng February, 1988 after
much abuse the Petitioner was
told by the Kespendent and in a
boistercus menner tc leave the
matrimonial home and which your
Pelitioner aid and has not
returned to cohab.itation.

1z, There is no resscnable likelihood
of cohabitation berween the parties being
rasuned, v

Rule 7(2) of the Rules providas:

"Wwhere a petition for dissolution of
marriage oxr for a decroe cf nullity
Giscloses that there are relevant
children who arc unoaoi 1%, th2 paeri-
tion shall be accompanired by a state-
ument sigyned by the peilticoner
personally containing the information
requiredu Ly Rule 4(3) in the form of
Ltatement reguived ag ses cut in

Porm 4 Zppendix 1.%

Ho such statement accompanied the patitica. .t was dated
May 9, 18%0. “here is no indication on the rapers befure me as
to when it was filed. it reads:

“fhe proposed arrancements for the
care and upbringing of the relevant
children under the age of 1t are as
follows:~

(a) Residencc

That the saia children conl.inue to
reslde with the Respondent at

lu Hopeview hvenue Kingston v Laint
Andrew as ordersd whers wliikwgnne and
Joanna share the same bedioon and
Stefan has his ouwn bedroon. in
caaltion tc the Kespondeni. a female
acult lives in the same house.,

(b) Education
That Stefan will continue Lo attena

Wolmers High School and Suzanne at
St. lugh's liigh Sclicol and Joanna

/0
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"at &t. Andrew High School.
The children attend the Brethren
Church in sSwallowfield.

(c) Financial Provision

The children are at prescnt. supported
solely by the Respondent who takes
care of their maintonance and
educalional, dental and medical needs
as well as your Peicitioner. It is
not proposed at this time to nake

any application to the Court for the
financial support of the chalaxen,.

(d} Accecess

That the Petitioner has access to the
said children on alternate weekends
and one half of all &chool holiaays.

The said chilaren are not suffering
from any serious disability or chronic
illness or trom the effects of such
illness,*

There is no indication as to the date of service of
the Petition but it is alleged that appnrarance was entered on
or about the 10th day of July, 19$6. st sonme unspecified date
the Petition was set down for hearing cn the 12th Hovemnber,
1990. 7hereafter a Summons cdated sepiember 19, 1990, was
issued sceking leave to file Answer and Cross-—-Petition out of
time. The supporting affidavit reads as follows:

"I, DENNIs AUDLEY HINGTY, being duly
Sworn make oath and say as follows:-

L. That 1 resiuc and have ny true
place of abode and postal adaress

at 10 Hopeview Avenua, Zingston o

Post uiffice in the perish of Saint
Ancdrew anc . am a Businessman and

the kespondent herein.

4. 7That in or aboubt thc first week
of July, 1990 a copy of Lhe pPetition
filed herein was served on me.

3. That I immediately consulted my

Attorneys-at-Law, iessrs, Alton E.
. Morgan & Co., and instructed them

to file an Appearancc on my behalf,

preliminary to filing an Znswer to

the Petition.

4. That i have been advised by my
sald Atterneys-at~iLaw and Jdo verily
believe that an appearance was

/O
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"filed herein on or about the 10th
day of July, 1990 and served on the
Petitioner's Attorney-at-Law on the
12th day of July, 18%u.

5. fThat since the time of being

served with the Petition filed herein

to the present time, 1 have attended

at the chamboers of my said Attorneys-at-Law
Ol numerous occasions, ¢iving instructions
tor the preparation, and filing, of an
hAnswer and Cross-petition on my behalf.

u. That I was recently advisea by my

sald Attorneys-acl s and do verily pelieve
that “setting down papz=rs" have been

filed on the Poetiticner's bohalf, necessi-
tating the instant appliceat.on.

7. That the filing of the Answer and
Cross—-petition was primarily delayed
because : was awziting medical reports
for my children, Suzannc Hinott and
Joanna hiinoct, te be atiached to the
Scatement of arrangewents for Children
which was to be filed with my Answer
and Cross-petition.

J. That I did not receive these
medical reports until the 3th day of
September, 155U for two primary reasons,
Firstly, my said children s doclor was
on vacation and not accessible and,
secondly, an appropriate -ime had to

e set for the children to be re-
examined by the said doctor and the
relevant medical records consulted,

9. fThat I have been further advised
by my snid httorneys—-at-Law and do
verily believe that 1 have o good and
proper Answer and Cross-peticion to

be filed herein and there is now
produced and shown to me a copy of the
answer and Cross-petitiorn my said
Attorneys-at-Law intend to file on my
behalf marked “Dail¥ fogr saentification.

10. That I do vevily bellave that in
the circumstances, there has been no
irordinate delay on my pirv and that
the Petitioner will not bLe uhduly pre-
juaiced by an Crder of this Honourable
Court granting the relief sougt herein.

11. “hat in the circumstances I res-—
pectfully pray that this honourable
Court will make an Crder in the terms
of the Summons for leave Lo file Answer
dnd Cross-petiticn cui: of 7ime filed
herein.®
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This Summons was heard on uHovember 12, 1950, when it was ordered
that;
1. The respondent be granted leave to
file and serve on the petitioner an
answer and Cross-Petition within
fourteen days of the heazr.ng of this
application.
2. The petitioner be sranted leave to
file Reply and Answer to the Cross-
Petition within fourteen Gays of
the service of said answver and
Cross-Petition.

3. dCosts of toaay be awarded to the
Petitioner to be agreed or taxed.

4. Liberty to apply.
The master gave the basis for her d=2cision ana there are at
least two Vely good reascns why thoy should be disclosed,
Firstly, the Act is new and since it departs radically from the
English System, wiich had pPreviously chbtained in our Courts but
which can no longer assist us there is grecat jurisprudential
value in building up our own body of cpinion on the Act with the
assistance of such systems as are of Coniparable design and pur-
port, Secondly, it is inpertant where Gecisions are arrived
at involviﬁg the exercise of a Judicial discretion that the
Court: of Appeal, as a general rule, be able to refer to the

reasons for such exercise. See Eagil Trust Co. Ltd. v. Piggott-

Brown and another (1985) 3 ALL E.R. 11%. 7The mainstay of her

reasons is stated thus:

“"Further, the respondent has advanced
a sieasonable eicuse for the delay in
filing the ansuer and Crouvs-petition,
in vhat the mediecal avideice hecessary
for the filing of tha Sratement of
srrangements for the children, who
reside with him, did not become avail-
able until after taa expivacion of the
time limited for filing the answer,
Thercfore, mere lapse of time should
hot operate &s a bar in Prrmitting him
from securing an oppor.unily to have
his day in Court since he is desirous
of being heard and was advised that
he had good grounds for obtaining a
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“decree. He ought not te be deprived

of a right which ordinarily would

accrue to him had he filed his pleadings
within the time brescripbed by law.

The draft answer indicaces that the
réspondent has a plausible answer

20 the petition and tha pDiroposed cross-
petition recices allegationz of acts of
adultery which may have conauced to the
irictrievable break-down of thc marriage,
which if proven would entitle the
respondent to a dzcree of divorce,"

rollowing upon the leave grantcd by the Master the
under-mentioned Answer and Cross~Pecsition, which is fully

stated for its effect, was filedy

“ihe Respondent; DEWNIS AURLEY RMINOAT,
by his hitorneys-at-Law, Alton E., Mmorgan & Co.
in answer to the Petition filed in this Cause:-

1. Admits the matters set Ouv. in paragraphs
1l to ¢ and paragraphs t and 10 thereof.

2. Does not admit Paragraph 7 thercof.
Furth2r, in relation to parag.aph (a) of the
“Amended” Statement of Arrangements of Children
fiied herein, your Respondent savs that apart
from the Petitioner and hirs, Jennifer baker,
the live-in domestic helper, the only other
"female adult” who lived at 10 Hopeview hvenue,
Kingston 6, Saint Andrew, was liiss Cecclra
Mitchell who slept in/shared the bedroom with
Mrs. Baker at all times during her stay at the
sald premises,

Your Respondent was assigling miss Mitchell
with bzdly needed accomnecdation whilst she
was studying to become a technical educacion
teacher at the College of Anrts ucience and
Technolocy .1n the barish of saint Andrew.

litss Mitchell was raised by your Respondent
and the Pelitioner during -fhe laiter part of
Miss kitchell's nigh school years.

To the present time, your Re¢spondent has
never had sexual interncourse. neithe- before
marriage,; during cohabitation with the Petitioner
nor since the separatcion, wiLkh anycne other
than the Petitioner.

3. Admits the matteirs set out in paragraph 9
thereof,

4. Denies specifically the matters set out in
paragraph 11 thereof,

/!
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5. As io paragrapli 11 the fRespondent
states as follcws:-

The marriage was a happy cne until
1902 when your kespondent ciiscovered
that the Petilioner was committing
acdultery. The Petitioner and ycur
responaaent were reconciled in 1942
&nd the marriage was again & happy
one until i%¥7 when the Petitioner
adiitted to your Respondeirt Lhau

she was stiil Colnmitiing aduliery,
Your Respondent has heveir committed
any acis or crTuelty or azluse against
whe Petsticnes but, on the contiary,
itas been extremely, foryiving of

the Petiticner's aculterlcus ana
abusive conduct, Furthei, your
Responuent specifically dsnics that
h tola tne Petitioner L0 leave the
Iatr imonial home on Febivary 2, 1ygu
ana highlights the fact {hai the
Patitioner . your Responuzn: ana the
relevant children of +pe marriage
celebrated a happy marriage cn
January 31, 19ui.

“. Admits paragraph 12 thereof,

7. 7%hat the alrangements proposed by
Your Respondent for the waifer- ¢f the
relevani childrer are s2tl ou: in the
Statenent of Arrangemenls for children
attached hersco.

Jd. 2Zs {0 the whole Potition, your ies-
ponéent: relies upen the follow.ng facts;-

(a) ‘what the Petitioner has comnmitted

frequent acis of adultery . dutring

the course of the larriace up to

1L {ime of Separation and since

che separation, ang persisis in so
AOing wiich aivers individuals,
including XY, a mediceal doctor

then on the staff of the liational
~Che& Hospital and the Lustamante
Chilaren's hospital, b, formerly
First vecretary of the Trinidad

and Tobago high Commission and

EF of “wexaco Limited who resides

in Mandeville in the parish of
Manchester, Further, your Respondent
has on several occasicns throughout
the marcizge seen "hicki&s® on the
Peticvioneris necik and tjha retationer,
when confronted Ly your In:spondent
admitted that these "nickies® were rthe
result of adulterous cllcouniers;



(b)

(c)

{d)

(e)

(f)

(g)

(h)

(1)

-

-lz-

That your Respondent finds the
Petitioner's sexual promiscuicy
and/or persistent adultercus con-
duct onerous and intolerakle;

That the Petitioner‘s persistent
adultocry has caused such odium and
sexual scandal in Jamaica, Trinidad
and Tobago and Larbados, where the
Petitioner has frequently worked,
that your Respondent finds a recon-
ciliation with the Petitioner highly
improbable;

That the Potitcioner's trivialising of
hev repeoatedly naving conivacted
s2xually transmitied discases and

living with such diseasas is frightening
aud repulsives

That your kespondeni finds the
Petitionar ‘s persistvent lying and
dishonesty to be intolerable wherein
your Respondent can no longer trust the
Petitionery

That your Respondens finds it impossible
to further tolerate tha numerous tele-
phore calls made to Yyoui: Raespondent's
home and office, including telephone
calls in the early hours of the morning,
by wives complaining oi the Petitioner's
sexcal involvement with their respective
husbands;

That your Respondent alse Tinds it
impossible to further tolerate the Ffacr
that the Peotitionur engages 1n frequent
guarrels and ugly confrontations with
divers individuals who regularly complain
€0 your Respondent that thn Petitioner
defames them. Consequently, your Res-
pondent is ashamed t¢ be identified as
vhe Petitioner's husband;

That the Petitioner'e fraeguent abuse and
neglect of the said relovant children
whilst she was living av the matrimonial
home, combined with the said chilaren's
reluctance to live with +the Petitioner,
makes any resumption of family life or
cohabitation between the pariies

highly unlikely;

That despite constant counszlling by
church officials in the ycars immediately
pPreceding, and up to, the separation

of the parties in February, 1988, the
Petiticnar refuses tc disconiinue her
outrageous behaviour and shows either
indifferencec or a completce lack of
remorse and,

/U
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(3) 7That two of the relevantc children,
namely STEFAN and SUZALNE, have
consistencly vhrecatened to “run away"
0. leave the matrimonial home 1f the
Petitioner were to return there:;

9. That the Answer and Cross—-Petition is
neither presented nor prosccuted 1in collusion
with the Petitioner, neithoyr has your Res-
pondent in any way been accessory to, con-
nived at or condoned the aduliery herein
alleged.

WHEREFORE THE RESPCHLENT HUMBLY PRAY:-

1. That this Honcurable Court will be
pleased to reject the Pray«r of the
said Peticion and disnmiss the
Petition:

<. That further, or in the ¢licrnative,
Lhis Lonourable Court will pe pleased
to dissolve the narriage on the grounds
set out herein;

3. “hat he may have custody of the relevant
children;

4. That this Honourable Court do avard to
him such vcekly ov monthly sums of
noney by way of maint.enance of the
children pending suit as appears Jjust
and,

5. That he may have such further and other
relief as may be just.®

Twa observations may be made at this poinc. The first is that
the reason given by the respondent for hins delay in taking the
contemplated ac*ion was his endecavour L0 comply with Rule 7(2)
(supra). The sccond is that paragraph ¢ of the Answer and
Cross-Petition is redolent of the previous Divorce Act.
The four Grounds of Appeal were dealt with in an omni-
bus position. ‘he ¢rounds are &5 foullows:
"l. The learned ilaster orrod in
' lawv in granting leave ic the
kespondent to file an answer to
the Appellant's Petition in that
Lhe Respondent's application
disclosed that ihere was no
answer ol reasonabls answer to

the Peiition;

2. 7The learned Master =ried in law
in granting leave to the kes-
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“pondent to file an ANSWEYr or
Cross-Petition in that Chey

Wire calculated to delay the fair
hearing of the Petition, vexaitious
and an abuse of the procezss of the
Ceurt;

3. The learnod Haster erred in law in
Granting lcave as aforesziqg in that
whe patont objective of the lLeg-
pondent. and effect of the proposed
ansver and Cross-Petltion aye to
produce: allugations, lLLcrimnnations
anc conclusions asg to yuilt, contrary
0 the purposec and intendment of tne
latrimonial Causes Lot 2nd

4. The learnsd mastar Crrec in law and
on tha facts in granting loave as
aioresaid as there was ne reasonable
cause, excuse or explenation for
ihe Respondent:s delay. v

In support of ihese Srounds, Dr. Lainosts referred to sece
tion 5(1) of +he ACU and submitited thar “he reguirements are:
l. 7The parties Separated and lived

- Separately and apart for twalve
: months,

- <. Therc is no reasonaole likelihood
of cohabitation being resumezd.,

3. nMarriage irretrievably
broken down.

I have carlier dezle with the section ang do not propose. to
repeat myself. He then referred to aul. 24(1) of the Kules
which provides for the fi1ling of an Enswer and Cross~Petition.
The Rule is as follows:

“A Kespondent or other party named
in a Petition who has entered an
- Appearance to a Petition and who
I

(a) wishes to cefend cehe Petition
or to dispute any c¢f the facts
alleged in it,. or

(L) wishes to pray for velief on
any ground authcorisag by the
act, oir

(c) oec-o-o.noe--oo-ou:onuoqt.-uﬂ

shall within fourt.zen vays azfter the
expiration of the time allcwed for
the entry of such Appeacance file

an answer to the Petition. -
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On the question of fault he referred to some English cases
which he said dcmonstrated that an enguicsy into fault is not
permissible if it leads to no benefit to a party or is not a
means of safe-guarding that party azgainst some grave financial
or other hardships. %o my mind, that submission reveals an
umbilical bond to the #nglish Syscem which we are told is not
maintained by tho Act.

Turning his attention Lo the “Ctatement of Arrangements
for Chilaren®, Dr. bLarnect submitied that there is no reguire-
ment for a hedical Report., But such a Repert does, indeed,
appear in rForia 3 which prescribes ihe contents of the state-
ment of Arrangements for Children. The tinal paragraph of
that Form reads:

“The said children is{av not
sutfering from serious diis--
ability or chronic illness oy
from the effects of such Lilness,
State in respect of each chilc
80 suffering the nature of tHhe
disability or illness and attach

a4 copy of any up to dacd medical
report avarlable.®

Such a répbrt was all the more relevant when reference 1s made
to the Ltatemeni of Acrangements for Children filed by the
Petitioner which concluces:

"the said children arc nol suf-

fering from any sc.ious disability

0t chronic iliness or Irom Lhe

effects of such illness.”
He further submitted that insofar as the ¢hildren are concerned
there is no need for the parents to be exposed to a trial when
the substauce of the Petition is conceded, Finally, he sub-
mitted that the learned Master exercised her discretion on
wrong principles of law and took into consideration irrelevant
matters and applied English principles without recognising the
distinction between tne English and Jamzican Acts.

On his part, I:r. Wilkinson submitted thnat it is

incorrect to contend irhar an Answer is not an answel as con-
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templated by Rule 24(1) simply because it does nct offer a
defence to any nf the <¢lements rejuirzd by section 5 of the Act
becausc the rispondant can only defend or dispute any of the
racts in the Petitvion vy filing an Answer. 1 think he is
Corract. &And in=smuch «s a Stop i aefault had been taken in
that the Petition naa bezn sét down for hearing, he adverted
to kule 27 which has poon complied with. <hat rule provides:

“Ho pleading shall bz filecd out

of Lime without leave after a

step in aafault has been iaken

or Glrections for Trial have

been given,®
AS regards disputing any of the facts ia ihe Petition, he
questioned whether the respendent ccula be denied that right if
the petitioner had allegec that "the respondent together with
a criminal gang h&d assaulted the petitioner?”, The answer to
that duestion must be no. His contention was that the res-
ponaent was only striving to place befoie the Court all the
matters which should properly be considered before a decision
1s made. He showed to the Court a copy of the Medical Report
which reveals that the two relevant children are asthmatic,
one being chronically so,

Dr. Barnctt's self-defeatine argument was that since
the responaent: conceded the irretrievable breakdown of the
marriage he ought not to have had the discretion exercised in
his favour. That submission ignores the fact that it is only
from the Answesr that the petitioner or, for that matter, the
Court can know what the respondent is saying; so to refuse
leave to file the answer and Cross--Petit:ion out of time is
to hold the mind of tha Courtc hostage to such allegaiions
which the petitioner chooses to include whether they be true
or false.

In response to the allegatiocn that granting leave

to file the Armswer and Cross-Fetition ‘s calculated to delay
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the fair hearing of the Petition, Mr. Wilkinson submitted
that that is not so because without that pleading were the
Court to dismiss the Petition thus leaving it to the respondent
to take action then i< ig that greater delay would result.,
For my part, i am averse to ary suggestion that speed in depart-
ing from the marr:iage bond is to be placed on par with the
interests of the children of the marriage let zlone being
accorded paramount status as seems to be implied in the ground
of appeal. what to ny mind would have the effect of tying
the hands of the Court insofar as Proteccing the interests of
the children is concerned - a subtle form of child abuse. 1
have already pointed out that the petiticner deliberately
omitted to inform the Court of the health of the children
as she was required to do by Form 3. Had not the Master
exercised her discretion in favour of the respondent the
petitioner would@ have Succeeded Iin pulling wool over the eyes
of the Court.
Paragraph 11 of form 2, setting out.the matters to

be included in the Petition, states:

"The circumstances in which the

parties last separted are ag

follows: (set out shortly the

facts relied on)."
In response to chio requirement the petiiioner alleged:

“1l. 1The circumstaneces in which
the partvies last separatad
are as follows:

The marriace was never a

happy one. Your Petitioner

has been subjected to a lot

of abuses and acts cof cruelty
from the Respondent which

have caused your Petitioner

to leave the matrimonial

home on many occasicn {sic). to seek
the protection of friends.

On the 2nd February, 1986

after much abuse the

Petitioner was told by the
Respondent and in a boisterous
manner to leave the matrimonial
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“home and which your Pstivioner

¢id and has not re eturnsd to

cohabication,®
In stark but condensed teirms that paragraph charges the
respondent with several acts of cruelty Occasioning her leaving
the matrimonial home on several occasions prior to the final
break on February 2, 13¢L. indeed; if those are the facts one
can only sympathise with the petitioner. at the same time, how
can Dr. Barnett, while defending such a2 Petition, criticize
the Answer and Cross-Petition on tha ground that it has done
the impermissible, i.e. "To relate to Lhe perioa before the
last separation'sy Frankly speaking, 1 deeply sympathise with
draftsmen who are expected to drafl Petirions alleging
irrecencilabplan breakdown of narriages while at the samc time
avoiding all indications of fault. if iie ground for divorce
ware that "The Patitioner no longer wishes to cohabit with the
Respondent” and no reasons had to be stated there would be no
difficulty. But as the ground now stands no one can expect
paragraph ll to be filled with the language of courtship. It
is the decision of the Court and not the ipse dixit of one or
other of the parties which determines whether there has been an
irretrievable breakdown. While insisting that the respondent
oen legal advice only sought to place before the Court relevant
matters for: consideration, Mr. Wilkinson conceded that the
allegations by the respondent could be less explicit - names
and acts of adultery could be omiited., To that extent,
therefore, the Answer and Cross-Potition can be amended.

Having given careful considereation to the record
before the Court and the competing submissions as to whether
the learned Mastier erred in the manner in which she exercised
her discretion, i have com to the conclusion that she exercised
her discretion jJudicially as endorsed in her reasons. i

repeat that the Act ané the accompanying Rules are both new
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and time will be required for their application o assume its
Proper rhythm. In the meantime, ihe Court must be alert to
ensure that thz interests of the children of the marriage
are protected so that the children are not. treated as some
inconsequential appenaage to a marliage which has gone sour.

It is evident that the petitioner was far more
concerned about making her exit from the marriage than showing
appropriate concern for the welfare of heir children.

Vhile it is true that these have been omitted from
the record before this Court the statement of Arrangements
for the Children, which was alleged te be attached to the
Answer cond Cross-Fetition as wall %8 the liedical Report con-
cerning the children, il is ny opinion that the learned Master
was suftficiently alcrted to the fact ihi' the whole truth had
not been told about the children by the putitioner and was
thereby justified by ths exercise of hor discretion to allow
for such information to come before the Zourt. added to this
is the fact #hat the oppertunity afiovded by Rule 24(1) to
dispute an? of the facts in the Petition should not be rendered
nugatory.

There is a peculiarity about this appeal to which
I think referencg ought to be made. it is this. Criticism.
has been levelled at the master fcr considering English
cases and conscguently applying tha wrong principles but it is
important to observa thal counsel for the petitioner - not
Dr. Barnett - sought to persuade Lhe Master by citing and
relying on BEnglish cases. Before us, a2lthough it is contended
that we have broken ties with the English system in the pro-
visions of this Act, only English casces were nentioned. The
nearest wo came to being presented with Ay assistance from
ARustralia was to be told by Mr. Wilkinson that up to 1944

there were no hustralian cases on tha point. We are there-
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fore very much on our own in this regard and must be careful

to ensure that in applying the guiding principles human

Befor=s parting with the case, 1 should mention a
matier raised by Dr, barnett, suranygye thouch it appears
was a member of thé Committee which signed the Matrimonial
Causes Rules, 1989%, intc being which came into operation on
2vth day of hay, 15&%. However, as ho made his submissions
thought he detected some incongrulty between kule 24(1) and
Act. 1 mention the matter without passing judgment upon it
with a view to alerting approprciate authorities to the need
to take a second lock at: these new provisions.

in conclusion, i would dismiss the appeal with cost

to the respondent.

- He

considerations are not sacrificed for strictness of construction,

the
he

the

s



_21._ ‘v

FORTE, J.A

In a petition dated the 10th April, 1590, the appellant
sought the dissolution of her marriage to the respondent. No
Answer to the petition having been filed, the appecllant applied
in July, 1990 for the cause to be set down for hearing and it
was éo set for the 12zth November, 1990. However, on the
12th September, 1990, the respondent filed a Summons for leave
to file an Answer and Cross-petition out of time, and this was
heard on the 12th Uovember, 1990 by the learned Master who
ordered: -

“l. The Respondent be granted leave
to file and serve on the
Petitioner, an .nswer and Cross-
Petition within 14 days of the
hearing of this application;

2. The Petitioner be granted leave
to file a Reply and Answer to
the Cross-Petition witchin 14 days
of the service of the said
Answer and Cross-Petition."

It is from this order that the Petitioner/Appellant has appealed.

in order to come to an undersianding of the issues
raised, an examination of the content of the Petition and the pro-
posed Answer and Cross-petition is necessary.

In keeping with the Matrimonial Causes Act and the
Matrimonial Causes Rules, the petitioncer alleged in so far as is
relevant, the following:-

Paragraph 9 "The marriage between thc
parties has broken down
irretricvably.

Paragraph 10 The parties scparated on
thc 2nd February, 1988
and have lived separate
and apart from that date.

Paragraph 1l The circumsiLances in which

the parties last separated
are as follows:-



Paragraph 1z

The respondent in his proposed

far as is relevant states:

"Paragraph 1

[ %]

Paragraph

Paragraph 4

Paragraph 5
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"The marriage was never

a happy one. Your
Petitioner has bLeen sub-
jected to a lob of abuses
and acts of cruelty from
the Respondent which have
caused your Petivioner to
leave the matrimonial home
On many an occasion to seck
the protection of friends.
On the 2nd February, 1933
after much abuse the
Petitioner was told by the
Respondent and in a bois-
Eerous manner (c lcave the
matrimonial home and which
your Pctitioner did and has
not returned 1o cohabitation,
and

There is no rcasonable likeli-
hood of cohabitation between
the parties being resumed. "

Admits the macters s¢t out
in pParagraphs 1-¢ ang para-
graphs € and 10 thereof.

Admits the matters set out
in paragraph 9% thereof,

Denies specifically the
matters set out in para-
graph 11 thereof.

As to paragraph 11 the
Respondent states as
follows: -

"The marriage was a happy
one¢ until 1982 when your
Respondent discovered that
the Peticioner was commit -~
ting aduliery. The
Petitioner and your
Respondent were roconciled

in 1982 and the marriage

was again a happy one

until 1987 whcen the
Petitioner admitted to

your Respondent thait she was
st1ll committing adultery,
Your Respondent has never
committed any acts of cruelty
or abuse against the
Petitioner but, on the con-
trary, has baen extremely,
forgiving of the Petitioncr's
adulterous and abusive con-
duct, Further, your Respondent

answer and Cross-petition in so

) Ok
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"specifically denies that
he told the Petitioner to
leave the matrimonial home
on February 2, 1988 and
highlights the fact that
the Petivioner, your
Respondent and the rele-
vant children of the
marriage celebrated a happy
marriage on January 31,
1983."

L Paragraph ¢ Admics paragraph 12 thercof."

The respondent then in answer “to the whole Petition"
broceeds to allege numerous acts of adultery by the pctitioner,
then in so far as the likclihood of resumption of cohabitation
is concerned makes the following relevant statements: -

"Paragraph &(c) That thc Pctiiioner's
persistent adultery has
e - caused such odium and
: sexual scandal an
Jamaica, Trinidad and
Tobago and Baibados,
waere the Petitioner has
frequently worked, that
o your Respondent finds a
i : reconciliation with the
! Petitioner highly
improbabl. ;

(g} That your Respondent
also finds it impossible
Lo further tLelerate the
fact. that the Pectitioner
engages in frequent quarrels
and ugly confrontations
with divers individuals who
: regularly complain to your
RN Respondent that the
‘ Petitioncer defames them.
onsegyuently, your
Respondent is ashamed Lo
bt identified as the
Petitioncr's husband;

(h) 7That the Petitioner's fre-
quent abusce and neglect of
the said rclevant children

- whilst she was living at

s the matrimonial homé, com-

; bined with the said

children's reluctance to

live with the Petitioner,
makes any rcesumption of
family life or cohabitation
between the parties highly
unlikely."

X
3




.......

e

24~
The effcct of the proposed answer and Cross-petivion therefore
is to admit:-

{1) & separation in excess of
twelve wmonths

(ii) That the marriage has

irretrxievably broken down,
and

(iii) That there is no reasonable
likelihood of cohabitation
being resumed.
However, in so far as (i) is concerned though admitting the
separaticn on the 2nd February, 1968, the respondent secks to
deny through paragraphs 4 and 5 of the answer, the circumstances
of the last separation as set out in paragraph 11 of the
Petition. 1n respect to (iii) above, though admitting that there
is no reasonable likelihood of resumption of cohabitation he
seeks to sel out the grounds ﬁpon which he has come to that
conclusion.
On that background, Dr. barnett for the appellant
contendcd that leave to file an Linswer out of time can only bhe
granted where:-

(i) a <riable defcnce is disclosed
in the answer,

(ii) a rcasonable causc has been
advanced for the delay in
filing same, and

(iii) that the granting of leave is
not against the policy of the
act.

He submitted that neither the affidavit in support nor
the proposed snswer satisfied any of the above criteria, and
consequently the learned Master was in error in granting the
application,

In dealing firstly with (i) above, a look at the

relevant sections of the iict and of the Rules is necessary for

2 determination of that issuec.
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S5ection 5 of the act reads as follows: -

“(1) A petition for a decree of
dissolution of marriage may be
presented Lo the Court by c¢cither
pParty to a marriage on the
ground that the marriage has
broken down irretrievably,

{2) Subject to subsection (3), in
Pr «C&
dissolution of marriage the
ground shall be held to have been
established, and such decree
shall hc made, if, and only if,
the Court is satisfied that the
bParties separatoed and thcereafter
lived Separately and apart for
A coniinuous period of not less
than twelve months immediately
Proceeding the date of filing of
the petition for that decree,

(3) 4 decree of dissolution of
mariiage shall not ba made if the
Court is satisfied that there is
a reasonable likelihood of cochabita-
tion being resumed."
It. is clear then that a patitioner in advancing his petition for
dissolution of the marriage is required Lo pProvc onc ground only

and that is 'that the marriage has breken dewn irretrievably*, In
order to do S0, howevcr, two elcments must be established to the
satisfaction of the Courc, and that having been done, the ground
'shall be held to have becen ¢stablished' and the decree shall be

made. The two elemonts agfc:-

that the partcies separated and
thercafter livead Sc¢parate and
apart for a continuous period
of not less than 12 months
immediately breceding the date
of the filing of the petition
for that decree; andg

(ii) that there 1S no reasonablc
likelihood of cohabitation
being resumed, ®

Additionally, it is clear from the wording of Section 5(1)

on  the ground that the marriage has braken downhirretrievably;—
and this irrespective of whose conduct ‘resulted in that

situation. The gquestion of faule then is not a
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relevant issue, the only matcer for determinstion being whether
the marriage has irrctrievably broken down.

in this case, as the proposed Answer admits to all the
factors which mandate the Court to grant the decree, it would
appear then that no defence is disclosed Lherein.

Mr. Wilkinson for the respondent, however, though conced-
ing thesc admissions, maintains that that is not the end of the
matter. He contends that Rule Z4(1)fa) of the Matrimonial Causcs
Rules, gives the respondent the right rvo challenge the facts upon
which the pevitioner alleges that the marriage has broken down
irretrievably.,

Section 24 of the Rulcs states. -

“{1}) A Recspondent or other party
Mames in a Petition who has entered
an iAppearanca to a Petition and who
(a) wishes to defend the Petition

or to dispute any of the facts
allecged in it, or

(b) wishes to pray for rclief on
any ground authorised by the
act, or
(c) wishes to opposc the grant of
a decree under Section B of
the Act,
shall within fourteen days after thc expiration
of the timc allowed for rthc entry of such
appearance file an Answer to tho Petition."

It is by virtue of this rule that Mr. Wilkinson argues
that the respondent, ought to be given the opportunity to file
his BEnswer and Cross-petition. But is the pelitioner required
to state in the petitvion, the facts upon which it is alleged
that the marriage has broken down irretrievably? The Matrimonial

Causes Rules in Rule 3(1)(i) states:-

“l. The petition in a matrimonial cause
shall state:-



{(a)

(b}

(c)

(a)

(e)

(£}

(g)

(h}
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the namc of the parties to the
marriage and Lthe date and place
of the marriage;

the principal permanent addrcsses
within the jurisdictien at which
the parties have lived together
as husband and wife;

where it is allcged that the
Court has jurisdiction based on
domicile, the country in which
the petitioner and the respondent
respectively are domiciled;

where it is allegud that the

Court has jurisdiction based on
residence, the places of residence
and the dates on which the same
commenced of the petitioner and
respondent throughout the period
of one year ending with the date
cf prescentation of tho petition;

the occupation and residcnce of the
petitioner and tho respondent at
the time of the institution of

the causc;

apart from the provisions of

Rule 7(2), whether (o the knowledge
of the petitioncr in the case of

a husband's pctiticn) any othel -~
child now living has been born to
his wife during the marriage andg,

if so, the full nanm.s (including
surname) of the child, and his date
of birth, or, if it be the case,
that he is over 1§;

if it be tvhe case, that there is
a dispute whether a living child
1s a child of the family;

whether or not there are or have
bcen any other proccedings in

any cocuri in Jamaica or elscwhere
with refcerence Lo Lhe marriage or
to any children of the family, or
between tho petitioner and the
respondent with reference to any
property of cither or both of them
and, if so -

(1) the nature of the proceedings;

(i1) the date and effcct of any
decree cr order; and

(1ii) in the casc of procecedings with
reference two the marriage,
whether there has been any
resumption of cchabitation since
the making of the decree or ordcr;
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{1} in the case of a petition for
divorce, that thoe marricge has
broken down irretrievably; and
whether or not there is o
reasonable likelihood of
cohabitation being resumed. "

Rule 10 states that cthe petition "shall be in
the form indicated in Form 2 of Appendix 1

with such alterations as Circumstances may
require",

e And che relevant sections of the petition in
2ol Form 2 merely state.

o "9. The marriage between the parties
has broken down irrctrievably.,

10. 17he parties separated on the
and¢ have lived separate
and apart from that date.

e

ir\. Tadlsmr b

11. The circumstances in which the
pPartics last separatedare as
follows: (set out shortly the
facts relied on).
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12. There is no feasonable likelilicod
of cohabitacion between the
parties being resumed."

. LfapmtitionurfollowstheForij1theﬂppendixtherefore,

there is really neo requirement to allege any facts except in so

far as it 1is required to state the circumstances of the last

Separation, a factor which it 1S conceivable may have nothing to

do with whether there is a reasonable likelihood of resumption

of cohabitation.

in the appeal before us apart from the history and

antecedents of the marriage, the only allegation of facts allecged

in the petition rolatas to the circumstances under which the

parties 1astseparated, which in the context of each particular

casc may or may not be relcvanc to the proof of the irretrievable

break down of the marriage. If apart from the twelve months

the real test in coming tc such a conclusion, is

whether or not there is a reasonable likelihood of the

resunption of cohabitation, it isg conceivable that the circum-

stances of the last S¢paration, would not ncecessarily lecad to

that conclusion, as the determination of that qucstion must
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take place at the hearing of the cause, and there may be events
occurring even after the separation which may be very relevant
to the issue. 1In kecping with Section 5(3) of the Act, the
Court must be made awarc of the circumstances upor which the
allegation of the unlikelihood of rcesumption of cohabitation is
based so that it can com¢ to a conclusion on that issue. It
cannot be expected to operate in vacuo, and grant a decrec
merely on the "say so" of the petitioner. It follows that cven
though there is no reguirement to state in the petition,; the
facts upon which it is alleged that the marriage is broken down,
the petitioner must nevertheless at the hearing of the cause
satisfy the Court in that regard.
1t appears strange thereforc that there is no reguire-
ment in the Rules for setcing down in Lhe petition thce facts
upon which the petitioner alleges that there is no reasonablec
likelihood of resumption of cohabitation. Because of that
omission, the reference in section 24(1){a) to the respondent's
wish to dispute any facts stated in thco petition must relate to:-
(i) The date of thc last separation
though neverthcless twelve
months or morc and the facts in
relation to circumstances
thereof: or
(ii) Matters in the Matrimonial
Causes Rules &(l)(a) =o (i),
that is, the facts relating te
the history and anteccedents of
the marriage, for cxamnple, the
date and place of mhrriagc,
places of abode, number of
children, ctc.
in spite of th- fact that the circumstances of the
last scparation may in some cases bo immatcrial te the dcter-
mination of whether thecre is an irretricvably breakdown of tha
marriage, it appears that scction 24(1)(a) of the Rules still

permits an answer where those facts are disputed., It provides

for the filing of an answer, not only in cascs where the
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respondent wishes to defend the petition but also where he
merely wishes to dispute any facts statcd therein. It follows,
that in this case, the adamissions by the respondent though
amounting to non-disclosurc of a defencc to the petition,
nevertheless do not precclude the respondent from disputing the
circumstances of the last separation as sct out in the petition.
The Matrimonial Causes Rules, extends beyond the normal civil
proceedings where in such circumstances it is incumbent on the
applicant to establish that the proposc¢d defcnce discloses a
triable cause. in these cascs a disagrcemcnt with any facts
stated in the petition is sufficient to 2llow the filing of the
Answer. The pctitioner in the instant case alleges (paragraph 11)
that the respondent had always been cruel tec her and it was
that conduct that led vo their Scparation on the 2nd February,
1990. The respondent wishes through his answor {paragraph 5) to
placc those facts in dispute, and to establish that it was
the petitioner's adultery that led to the separation. Had he
filed his Answer merely disputing the facts in paragraph 11
of the pctition, within the prescribed time, there could
therefore be no complaint against it. This, cven though the
Act does not contain any requirement for proof of the circum-
stances of the last separation, being significantly and
specifically concerncd with the passage of timce since the
separation and the likelihooé of the resumption of cohabitation.
The learned Mastoer in coming to her decision, did
not, it appear, give consideration to tho fact that the
Matrimonial Causes Act does not recognize fault in the deter-
mination of whether a decree of dissolution should be made.

Instead, she relied on the case of Huxford v, Huxford (1972)

1ALL ER 330, an English case decided on the English Divorce
Reform Act 1969. That kct is significantly different from

our Matrimonial Causes Act in that although it enacts like the
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Matrimonial Causes act that. the sole ground on which a petition

may be presented shall be that the marriage has broken down

irretrievably (Section 1) still retains the clement of blame.
Section 2(1) of that Act states:-

“The Court hearing a petition for
divorce shall not hold the marriage
to have broken down irvetrievably
unless the petitioner savisfics

the Court of one or more of the
following facts that is to say -

{a) that the respondent has com-
mittod adultery and the
pPetitioner finds it intoler-
able to live with the
respondent;

(b} that the respondent has bechaved
in such a way thuat the
petitioner cannct reasonably be
Cxpected to live with the
respondent;

{c) that the respondent has deserted
the petitioncr for 4 continuous
period of at least two Yyeirs
immediately preceding the pre-
sentation of the petition;

(d) that the Partics to the marriage
have lived apart for a continuous
period of at least two years
immediacely preceding the pre-
sentation of the petition and tho
respondcnt consents to a deccree
being granted.®

In Huxford v. Huxford (Supra) a husband petitioned for
divorce alleging theé wifa's adultery and that he found it intolerable
to live with her. (This being the requirement of Section 2(1)(a)).
The wife net having filed an Answer within the reqguired time,
and having obtained evidonee of the husband's adultery, applied
for leave to file an Answer and Cross-petition alleging the
husband's adultery. The husband Cpposwd the application on the
ground that it would cause delay, and oxtra costs to him, and
that by allowing the husband's potition te procecd undefended,
the wife's right te maintenance would in no way be prejudiced

in that shc¢ could bring up all matters of the husband's conduct,
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including adultery, in the subsequent ancillary procecdings.
It was held that on the facts the wife had shown reasonable cause
for the delay in filing an answer; although the wife hag nothing
to lose by allowing the husbang's petition to remain undefended
insofar as her rights to maintenance would be completely preserved,
neveriheless it was impertant for a rcspondent, if she sc desired,
and was advised that she had gced grounds for a decrce, to seek
to obtain a cress-decree; furthermere the wife's intercse in
having her allcegations against the husband considered by the
court and, if establishcd, made the subjcct of a public decrce,
cutweighed the slight incenvenience ¢f the delay and extra costs
incurred by the husband; accordingly the application would be allowed.
The lecarned Mastcer relied on this case for the proposi-
tion that it is important for a respondent to seck te obtain a
cross-decrece notwithstanding that hc runs the risk cf a deccrec
being granted to the petitioner.
This is so, however, in circumstances ¢f the English
Divorce Reform Act 19¢S where it is still important for various
reascns, not the least of which was the continued recognition of
fault in that jurisdiction.
The learned Mastcr, however, based her granting of leave
on the following statement:-
"If at the trial, che petiticner
cannot satisfacterily prove to the
Court that her marriage had
irretricvably broken down as a
result ¢f Lhe rospondentis cruclty
and that she cannot icascnably be
expecied tou live with him, the
rcspendent may successfully obtain
4 cross-decrec if the allegations
in his cross-pctition are proven.
Since he precpeses to file a Cross—
pPetition on the grounu of adultery
it is of significant impartance
tc him to obtain a cross-decrce
even though he is exposed to the

vulnerability of a docrce being
granted to the petiticner.”
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These underlined words reflccr the substance of the English
Act thc first being the requirement of Secticn 2(1)(b) exccpt
that the respondent's cruclty is substitutcd for respondent's
behaviour, and the latter the requirement of proof of adultery
in Section 2(1)(a). lione cf these requirements is- in the
Jamaican Act which for emphasis it is repeated, rcquires no
peinting of the finger of blame on any one party.,

Though the English cases arc net generally helpful,
because of the different approach in the English Act scome
assistance can be had from thnc cases decided in relaticn L¢ the
five years scparaticon, in which as in ocur Act, no fault is
attached to cither party.

In the case of Parsong v, Parsons (1%75) 1 WLR 1272 the

facts are adequately set cut in the headnote: -

"The parties werce married in 1941,

In Augusi; 1972 the wife filed a
pctition fur diverce on the ground
that the marriage had irretrievably
broken down. Shc relied on the

fact that the parties had lived

apart for a cuntinucus period of
upwards of five years irmediately
Prcceding the prescontaticn of the
petition but also alleged constructive
desertion by the husbana. By his
Answer the husband agrced that the
marriage had brokcn down irretrievably,
but hc denied that his conduct had
causcd the wifc to leave the matri-
mcnial heme, alleged simple descrtion
by the wife and stated that the
partius had lived apart for upwards

of five years immediatcly preceeding
the prescntaticn of the hnswer., He
praycd (1) for the rejection of the
prayer of the potition and (2) that the
marriage might be dissclved. The
wife's summens to strike cut the
Answer was dismissed by the registrar.

On appeal by thc wife, limiting the
relief scught to the striking cut of
the first part of the praycr in the
Answer:~

Held, that it was net cpen to a
respondent in an Answer to a petition
based on five years® separation under

;07)
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"Section 1(2){e) of the
MatLrimonial Causes Act 1973 to
pray for the rejection of the
prayer of ihe peticion if by the
hnswer the respondent agreed Lhat
the marriage had irretricvably
broken down and that the parties
had lived apart for at least five
yYears immediately preceding the
presentation of the petitvion;
that there was no justification
for tLhe granting of cross-decrees
in such a case; but Lhat st was
clear from rule 16(1)(a) of the
Matrimonial Causes Rules 1973 chat
a respondent had to file an Answer
if ne wanted to dispute the grant-
ing of a deciee based on somc of
the facts alleged in the peticion
and, accoraingly, ithat the husband
would be given leave to amend the
prayer of the Answer to pray for

o, . the rejection of the prayce of

‘ Lhe petition in so far as it was

" founded on matters denied in the

Answer ., "

In delivering the judgment of the Court 5ir George
Baker, P had this to say, (at page 1275) -

“In my opinion, when a respondent
accepts that the marriage has
irretrievably broken down and
that the partics have been apart
for the requisice five yoars at
the cime of the prescnvation of
the pecition (there night of
coursc bLe an acguinent about the
date), then, with thesc cwo
admissions, there is notching

Ja which he can defend under that
head and the peticioner is
entitled to a decrec. That the
marriage has broken down and the
partics have becn apart for five
years by the time of the filing
of the petition cun nevor juscify
a4 decrec being given to a

AR respondent as well as to a
PeLibiOnCr i ittt innnnnacnsnenns

! D R R R O I O T T

Despite the word ‘grant' in
Section 1(4) of thc Matrimonial
Causes Act 1973, it does not scem
to me that such a decree is
‘granted' to either party oxcept
in the limited sense thac the
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“spouse who has the conduct

of the suit has the primary right
to make the decree absolute. [t
is rathcr a declaration by the
Court on proof of five years®
scparation that the marriage has
broken down irretrievably and
"shall be dissolved.' 1In the
instant case, therefore, the
husband cannot oppose the wife's
plea for divorce based on five
years' separation, for he accepts
that they have been separated

for the requisite time and that
the marriage has irretrievably
broken down."

The husband was allowed to procced in relation to the
obvious issue raised as to whether there was constructive
desertion or simple descrtion by the wife. This, however, did
not escape the following comments from Sir George Baker:-

"Av first sight the present

answer would scem to be

unprofitable and uscless as

the law now stands, but the

wife has e¢lected, perhaps

unwisely, to add a plea of

desertion which the husband is

entitled to deny and defond.

He was not out of time with

his answer."
This case, dealing as it docs with the five years! separation,
which like the provisions of the Jamaican Statute, excludes
the finding of fault, is very relevant to the issues raised in
this appcal. it Supporis the vicw that the respondent having
admitted the elements required to mandatce the Court to make a

decree, there is nothing for him to dcfend, and he cannot

thercfore oppose the wife's plea for divorce.

The respondent nevercheless sceks in his prayer to defend

the petition as also to have the marriage dissolved eon the
basis of grounds set out in his Ainswer and Cross-petition the
relevant paragraphs of which are set out above. In the prayer,
he aslks for the following reliefs:-
"l1. That this Honourable Court
will be pleased to reject
the Prayer of the said

petition and dismiss tLho
petition;
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“2. That further, or in the
alternative this Hconourable
Court will be pleased to
dissolve thu marriage on the
grounds set out herein;

3. That he may have custody of
the relevant children;

4. That this Honourable Court do
award tc him such weekly cor
menthly sums of moncy by way
of maintenance of the children
pending suit as appears just;
and

5. That he may have such further
and othcr relief as nay be
Jjust.*®

In my view, having made the admissions of all the
issues to be considecred in the making of a decree of dissoclution
of the marriage, the respondent cannot pray for the dismissal
of the petition.

In so far as ihe respondent in his prayer petitions
that the marriage be dissclved on the greunds set out in the
Cross-petiticn, it must be remembered that those "grounds" can
only be the very ground upon which the petition has moved the
Court, that is, that the marriage has broken down irretrievably.

The importance of which party, petitions for the
decree leses any significance under the Matrimonial Causes Act,
as the decree is not in that sense granted to any party, but
is made by the Court, dissolving thc marriage. The respondent
in those circumstances, if allowed to file his Cross-petition,
would bo consequontly allowcd to dalve inte the realms of vhe
misbehaviour of the bpetitioncer on the basis of her alleged
adultercus conduct. 1In this regard it is alsc of significance
that the Cross-petition would not in its present form be in
keeping with the Matrimcnial Causes Rules nor the Form which
gives the precedent for the drafting of a Petition.

Additicnally, the allegations contained therein, are

in my view contrary to the cxpress provisions of the Matrimecnial
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Causes Rules and the appended Form in respect to petitions and

runs contrary to the inleéntion of the Legislature to determine,

not who was responsible for the breakdown of the marriage,; but

whether having separated for a period of twelve months or more,

the parties are reasonably likely to resume cohabitation. I

would thercfore agree with the submissions of Dr. Barnett that

to allow the Cross-petition in its present form to be filed

out of time would be against the policv of the ict.

in those circumstances, I would hold that the respondent

~ cannot petition for dissolution on the grounds advanced by him,

and consequently paragraph 2 of the praycr in the Cross-petition

would also go.

CAUSE FOR DELaY

One other matter neceds, however, to be considered, and
that is whether the respondent advanced a reasonable cause for
3% the delay in filing the knswer and Cross-petition.

The reason given appears in the affidavit of the respon-
dent in support of the Summons. it reads as follows: -

“Paragraph 7 That the filing of the
Aanswer and Cross-petition
was primarily delayed
because I was awaiting medical
reports for my children,
Suzanne Minott and Joanna
Minott, to be attached to the
Statcment of Lirrangements for
Children which was to be

g filed with my Answer and

o Cross-petition,

Paragraph 4 fThat I did not receive thesec
medical reports until the
sth day of September, 1990
for two primary reasons.
Firstly, my said children's
doctor was on vacation and
not accessible and, secondly,
an appropriate time had to
be set for the children to be
o re-examined by the said :
B Goctor and the relevant
medical records consulted.™

In determining this issue thce learned Master stated:-—
"Further the respondent has
advanced a reasonable excuse

for the delay in filing the Answer

-
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"and Cross-petition in that

the mcdical evidence. necessary
for the filing of the Statement
of Arcrangements for the children
who reside with him, did not
become available until after

the expiration of the time
limited for filing the Answer."

The requirement for £filing a Statement of Arrangements for
children is provided for by Rule 9 of the Matrimonial Causes
Rules which states:-

"There shall be filed with every
petition 1n a matrimonial cause
an affidavit by the petitioner
verifying the facts of which the
petitioner has personal knowledge
and deposing as to belief in the
truth of the other facts alleged
in the petition. Where there are
relevant children the affidavit
must also have the statement of
intention referred to in Rules 4(3)
and 7(2) in the form indicated in
Form 3 appendix 1 - Statement of
Lrrangements for Children.”

Rule 7(2) states:-

"Where a petition for dissolution

of a marriage or for a decree of
nullity discloses that there are
relevant children vho are under 18,
the petition shall be accompanied by
a statemcnt signed by the petitioner
personally containing the information
required by Rule 4(30 in the form of
the statement required as set out in
Form 3 Appendix 1."

Form 3 in so far as it relates to the point in issue

states in paragraph (d):-

"The said child{ren) is (are) (not

suffering from serious disability

or chronic illness or from the

effects of such i1l :ss. State in

respect of cach child so suffering

the nature of the disability or

illness and attach a copy of any

up-to~date medical repori available.”
The relevance of the medical certificate did not becone apparent
until during thc course of the arguments before us, when it was
disclosed that two of the children of the marriage were asthma
patients and required medical attention on occasions,; sometimes

necessitating hospitalization. This fact is not supported by

the 'Statement of Arrangements® attached to the petition which
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states:-

"The said children are notu

suffering froin any serious dis-

abilily or chronic illness cr

from the effects of such illness."
As the proposed Answer and Cross-petition merely make reference
to an attached Statement of Arrangemenis without actually
attaching same, there was also po information in regard to the
children's illness from that scurce. Dr. Barnett for the

appellant contended that Form 3 states clearly that the meaical

report is only required i1f available, and laying great emphasis

on the condition of availability argues that the Statement
could have been filed without the medical certificate which
could be attached at a later. date when it became available.
In my view this contention is sound,; and I would conclude that
the learneu Haster fell into crror when she based her conclu-
sion in this regard; on an opinion that the medical reports
were necessary for the filing of the Statement of Arrangements,
Consequently, I would hold that the respondent has advanced
no reasonable cause for his delay in filing the Answer and
Cross-petition in the reqguired time.
Befcre leaving this appeal, Y take note that in the

pbroposed Cross-petition, the respondent prays for custody
and maintenance of the children. The opinions 1 have expressed
herein do not preclude the respondent from pursuing Lhese
matters in separate proceedings, and he should therefore not
be prejudiced in this regard. In so far as custody is con-
cerned, he presently has custody of the children and there
is no prayer in the petition secking their custody. He can
therefore pursue in other proceecdings. his applicacion for
custody and to have the petiticner share in the maintenance
of the ghildren.

| For those reasons, I would conclude that the learned

Master wrongfully exercised her discretion in granting leave

/0
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to file the Answer and Cross-petition out of time and would

accordingly allow the appeal, and order the respondent to pay the

Lot

costs of the appeal.
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MORGAN, J.A.:

It is my view that the requirement of a Medical Report with
respect to a child of the marriage is important and necessary for
the final determination of divorce proceedings. The Act, however,
does not make it necessary to delay pleadings if at the time of
filing there is no up-to-date Medical Report. if such is available
then it ought to be attached and filed but until then it seems that
the mere reciting of the disability, if any is known, is sufficient.

In this case, up to the date of the filing of the application
for leave, the Medical Report was still not filed though what was
urged as the original reason for the delay in filing the Answer and
Cross-Petition was its absence. As its absence is no valid reason
for delay, it is my opinion that there remains no basis for the
Court to exercise its discretion.

Again, it was the petitiocner's allcgation of fault, i.e.
"cruelty and abuses” prior to the last separation that evoked the
filing of the explicit and virulent Answer and Cross—-Petition under
Rule 24(1)(a) for which there is now grounds for appeal. Had the
petitioner abstained from citing elements of fault no necessity for
an answer could have arisen. The intendment of the Act is clearly
one of "no fault® and it seems to me that Rule 24(1l)(a) possibly
contemplates a defence to the Petition in the nature of e.q.

(a) There has been no separation, we are
still living together; or

(b) We have been living separate and apart
for six months only, or

(c) There is still a likelihood of cohabi-
tation.

This Answer and Cross-Petition, however, only served to support the
petitioner by admitting factors required to be proved in section 5
of the Act in order to obtain a decree.

I entirely agree with Wright, J.A. in that Rule 24(1) appears
to be in gross conflict with the Act and its intendment thus producing

absurdities as has shown up in this matter.
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However, in the circumstances of this appeal, 1 agree that
ieave should not have been granted. I concur with Forte, J.A. that

the appeal should be allowed and I have nothing more to add to the

reasons for that conclusion as expressed in his judgment.

By a majority the appeal is allowed with costs to the

WRIGHT, J.A

appellant, to be agreed or taxed.
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