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ROWE P.: -

f'This a@péal raisés tw09poin£s of great importance.
Flrstl}p can’a 11t¢gant mho ‘has nadu -an application to the
rull CouL_ for a writ of habeas corpus ad subjiciendum by
virtue of thé;p;ovisions of Hection il of the DExtradition
act 1870, ptpéerly juin to that application a Motion seeking
redress under Section Z& of the Constitut;on of Jamaica and
seconuly were ;he pLoceedanga before the Full Court a
c;;nxnal caube or ma““er fﬁom stari o finish from which

no appeal lies to- ;h1s Courc.




These proceedings have meandered thirough the Courts
in desultory fashion. Wotice of \0_10a ‘Gate .Maf 31, 1996
was filed on ﬁéhalf;cf;the'appg;lant_seekiggqralienget
out therein. Every part of that Botice of Meitien s

important and it is set out hereundaer:

gKH RGT;CL thet the applicant“s appli-
catlon for leave to ap“ ly Ior ap Order
tnat a2 Writ of Habeas Corpus ad Sub-
jiciendum, having been dismissed by
M, Justice Courtney Jrr on the
36th uay of May 19%0. the Full Court
of +the Supreme Court will be moved on
the igLn day of June 1980 at 10¢:00
o’clock in ghe foxr &noor on behalf of
DERRZCE WaTKIS MITCHELL at present
detained in tho ugne;al Penitentiary

r‘%-

e ... Prisong Ringston, uamaJ Ay~
(1) FPoi an Czder or such Writ
a5 it may order to issue,
. . ‘or. such directicn as ii Wmay - o . o
e consiaer agpropriate to A

give, for the purpose of
enﬁo;cxng and securing the
Srovisiong of 3ecticn LE{l} .
and Sz2cticih 1941 of the
ConotitlriOn in winar the
Lpplicant rundawental rights
COL-aintd -n those pProvisions
‘y;fh@va beern, and are being, and
“Te likeiy to be contiavenet in
relziion te im in thazo, nig
rresent detention by the Keeper
of tuC Cenoral FPelitlentidly:

Zingston, oaikalcd,; GOés Not fall

- within the e”cagt;ons concained

hix . U0 ip ection 1Bliyi3y and section
_ 15(1) (e} c? he L0 nuti“htion,

Pur‘tant g
facrion 4¢{2

SOCLLOT 2oL anc:. ‘
of the fonstitub ion.

et (I' \"i’ U‘!}

e
H
Tt

o |

cuwin an (o n,,.ug Strecht )
1, Jamaica, imnedli abcly
the ceceipt of such Writ
underge and raceive all and
ingular suciy ma;ters_and‘Lm;ngs
the CouLt'&u Tl then and '
cre considex of concerning

kim in that Behalf upon the
grounds sel fC"‘ﬁ in the

LEficavics of Wenywerth Charles,
A o T

Sttorney-ab-Law sWoIn Lo on the



25th and 2lst days of May 195G,
ané the exhihits attached

thereto, copies of which-said o Cud
~ffidavits and sxhibits are
served hepewith. - The Con- -

gtiturional ground is iLhat
the existing.law, -that is the .
U.K. Extradition ifci 1870,
CGeenmed to be law for the pur- o 17
poses of Section 15i1) and
e e Section 18{3) of the Constitc
tion by virtue cf Section £
won e Of +he Jamsics {(Conscltuiicy .
Order-in-Council 14862, has been
«: - braached, in tlie mannern ; N
appearing in paragraph ¢ sub-
aragreph 1 0f the HZffidavit o ol
cf Wentworth Chasles sworn to
o the 25Lh day of. day 1980
hercinbefore Mentioncd.

u-
13
nl-

AND ALSO for - Oxdex g:antlng oall
pending the. hbar¢pg and. oa,QLNLndtlon
of this qppllcatlan.“ ;

Dated the 3ist day of May 15207
Thé Fulli Court,'(h lcolm, Bincham‘ Patterson JJ.) heard

Lhe Mo icn betwean July 10~ 13 1996 and dicmissed it. he

h;nuhb of Order q;gﬁbu JY a;l three judges records
"hotion Dismizese d“.

Hotice of -hppeal was filed immediately and the matiér came
on fos hearing before this Court on July 3C. Cocunsel for
the respondent filed and commenced to argue three preli-~
minacy objections. In the course of the argument on the
ground Lihat this.ﬁourt;hésihc Jur risdiction to hear the
instant appeal it beinglé ﬁééision frdﬁ.the Fuil Court in
an application for hab@as‘ébrtus.ariéing ocuiv ¢f extraditicn

proceedings, :espéndent's Counsel subritved that on his

instructions paragraph 1 of the lictice of Motion was not
argued and had been abandoneé.. This led to a sharp conflict
beitween opposing Counsel and rceulted an the appeal being

adjourned to await the judgment of. the Full Court.




Upon the-resumptlon of . the appeal, on Cectober 10, 199Q,
this Court remitt cathe case to - Lhu Full Cou;t with a
direction that Ln;y con51de and make a f;ndlng cn para-

graph (1) of,bhe ﬂo;lce of M0L1on navﬁng regala to the

provisions ofnoectlon:23'02$f onst u ’or This we did

as we were of Lhe view thdL the Full Cour t had, in error,

-\ ;

treate Daragraph;i;},gf th?““O»lceuéf ﬁbtion as having
been abandoned. On thé reference, that Court in a rather

enigmatic judgment, repeated portions of ihe earlier

judgments of two of the judges and .concludeds

"Our ruling is and was that the
Orcer to Preoceed directed to the
Hesident Magistrate was 31vnea
by the proper officer".

Counsel on botn si de interpreted :ihe above semtence to be &

aete n1natlon of Baragraph {1} of the Motice of HHotion

-suff1c1ent to 1nvoxe the 1u&1sdlct¢on of this;éoﬁ?f;‘all
other th;ngs be¢nq acLal

Patterson J. had raised the questibn as to whether the
appellant had inveoied the jurisdiction of the Court under
Bection 25 of the CToustitution when 2t page 40 of the

Judgment he wrote:

“”he full Court sal in exercise of
its. jurisdiction(conferred by Lhe
Judicature {Civil Procedure Code)
Law) to. hear” an application for a
wiit of habeas corpus and ivs
jurisdiciion was invoked by the .
applicant Derrek wWaikis lMiitchell
in execcise of his right. fThe
durisdiction of the Full Court
as' a Constitutional Court siitving
to consider redress in relation to
Lreach of the fundamental
;igh:; and freedoms of the indivi-
R cdual under Lbapte IIi ef the
Jamaica Consti.ution, was not
Cinvoked.  indéed,the rulec S : Ll
governing such an applicacion were
not adhered Lo”.



= The Judicature {Constitutional Redress) Rules 1563
" provide itwo methods by which applications may be made to

the Supreme Court pursuvant to fecticn 25 of the Comstitution.
If the complaint is that . any of the claimant’s fundamental

rights and freedoms- "has been, or is being? contravened in

relation to him;- then the application may be made by. Hotion.
If on the other hand the complaint includes a claim in
reilation to future conduct,..n addition to past and present
wrongs, then the application must be by writ. in the.
instant case the allegations were that -the appellant{;

fundamental rights and freedoms "have been, and are being

and is likely to be contravened" in relation vo him. WNo

B

application was made to -the Full Court 1o amend the lcticn

- ko -delete the claim for recress for fulure conduc? and we
g‘reﬁused“;he”applicat;qp to amend as in our view a_cla;m for
congiitutional re§;ess‘under“Section 25 cannot be,joined t
an _applicatvion fox habeas cerpus under Section 11 of the
Extradition Act, and accopdingly no useful purpose wqgld be
‘served-in granting the umendrent. _ _

f it may be that the application (o the Full‘Court
was conceived in haste because the documents presented Lo
“the Full Court were confusing to say the least. Pavagraph &z
of the Hotice of Motion was suppocted by an affidavit of
Wentworth Charles. dated May 23, 1990 which clearly identified
the proceeedings as being yrounded in Section 11 of the
Extradition &Act.. The final sentence of that paragrapi,
however . coummenced with the words: "The constitucional
ground® and we_.therefore held that there was a suificient
rveference to peragraph 1 of cthe Netice.of Motion to enable
che appellant to urge that he could rely on Chavles'

is

G
o

affidavit in support of the said paragraph i. I

-axiomatic that: care should be taken to invcke in proper form



‘the extra-eordinary remedy provided by Section-2353 of the
Constitition and that a Court shculd be left in no.doubt.

. #hat such a. jurisdiction has been invoked.

=FoThe writ ofihabeas corpus is a process:by-which-a

" person who is confined without legal sustification may

. s@cure release from his confinement. The wrong-doei-is not
thereby punished, but the person imprisoned procures his
‘release and. is then at liberty to pursue his remedies against the

wrong~doer in the ordinary way - ses Hade & Phillips,

Constitutional Law, §th Ed.. at 4%l. In Jamaica the proce-

dure for hearing an application for habeas corpus ad -
subjiciendum is regulated by Sectiaon Su&K-Jo 4T of the
Judicature (Civil Prucedure Code) Law which sets up a
“special veégime:for the-épeedy resolution of a matter which
peCuliarnyrelates o the liberty of the subject. .No pro-
vision is made -inthe rules for the iginder of this prero-
gécive writ withla cause of action as definad in the Code
anéaindeéd'oné~purpose of .che writ is to enable the person,
upon release. to seer Lo punish the wrong-goer for -the. -

v anlawful detention, through an action for.falce imprisonment
6r miéliciols:-prosecution. & writ of habeas:.corpus may not
.berfétreredrby. a festraining Order of the Court rhiat the
prisonér may not bring an action for false imprisomment- as

a condition. of-the release - see Bx parte Hill (1827}

3 &, & P.OZ25% 12 BLR. 397 .
e provision’ 18 made. in Jections 4 and I of the

Judicatura (Civil Procedure Code) for actions previously
commenced by writ and a variety of proceedings formerly
commenced by bill, or information or cause petition -in the
Courtisof :Chandery or Ny a citation -or otherwise in the
Court of ordinary to 'be instituted Ly proceedings called an

tgeiion”. Other proceedings were not affected.and.the i



forms of procedure were expressly saved. :ction is defined
in - Ssction 2 of thé Code to mean “civil proceedings
'chﬁmenced by writ and shall not include criminalzggqceed;ngs
by the Crown™: The prerogative writ of habeas corpus was

never commenced by writ or by any of the process referred

to in Section 4-of -the Code. and whereas other nrerogative
P"writs” e.g. Certiorari.and Prohibiiicn, were ctatutoraly
transformed te "orders”, the wirit of habeas corpus has

et

retained its original form i

The ;emc&y provided by Section 45(2) of tb?,
ACbnsfiﬁu -ion” is: ~governed by the tConstltutional_gedrggs)
Rules 2nd redress thereunder must necessarily be of a civil
‘nature as distirc:c from criminal proceedings. Thgse_Rples
maké‘no.prébisfdh?fﬁr the joinder of proceedings under

"':

5(2) with mnr other proceedings whatsoaver.

25{4) envisages that Paxliament will enact rules
aigroﬁitime to time govérning the procedure to be followed
iﬁln the Supreme Court exerc ;Jurisdicticn icor pu:poses
of Section £&5(2) to enable the Court to periorm the ﬁlde
Jurisdiction conferred by that section. There seens to be
no warrant for joining pxoceud;rgn undexr Section 25(2) with
any other araﬁ ings, In any_evenL it has been judicially
dete“”Lned Lhub an - uQDle Lion;fof nhabeas corpus under
Section 11 of the Extraﬁlt;gg Lot is in & criminal cause or
matter notwithstan&ing_?hatfthe_pxoceedings are civil in

R, 12586 at

g}

form ~ see U.S. Govornment v. Bowg (19¢5] 3 W.

1275. It would indecd be ihcongrucus for criminal pro-
ceedings under Section 11 of the Extradition Act 1o be
joined with civil proceedings under Section 24(2) of the

»onstl utlom, The fact that both sets of proceedings may be

conmcncea 5y mOt*on doeg noun¥ng to affect the character

of the proc;edxnga.



“- ghe seconé'quéstion raised in the preliminary .2
objection which calls for determination is whether the .
proceedings before the Full Court were Irom beginning to. end,
‘Troceedings in a criminal ‘cause or matter with the censeguence
‘¢at the attempt to raise = separate constitutional issue in
" paragraph 1 of +he Hotice of Motion was ineffective for all
ipﬁrPOSes. I go directly fo the decision of the Privy Council

in ﬁ;gJ”qugrﬂméﬁt'v‘faéwe'léupral.' “n the Bahamas. there are

-

Constitutional provisions-similar'to those which exist in
cections 25, 15(1}(3) dnd 18(3)(e) of the Jamaican Constitu-
tién. “Sectien L(L¥{g) (Bahamas ) ~cofresponds with Section
1§(1313) *{Jamaica)i Section 25(i) {(Bahamas) with Section
16¢3)(e) (Jamaica); Section 26(1) and 28(2) (Bahamas) with
section 2$(l)“and'?5(2) (Jamaical; fedtion 104{1) ~{Bahamas)
wvith Section 25{3) (Jamaicalw =~ . - S R
 ifter citing the relevant sections cf the-Bahamian
Conscitutrion, Lord Lowry in giving the opinion of the Board

in“v.s. Government V. Bowe (supra} saic at p.. 1278 .of the

Reports” ~ - T e _ .
”l.ﬁ- B yo.‘\nletla'l.oorﬂ?.ﬂ?owtﬁeén‘v
2.  Both article i%{1} and articie
25(2}{b) contemplate the law-"
-t i ... rulness of excvrddition and extira-

dition proceédings. The fugitive -
may argue that enly iawful actien
is protected from the ariicle 28
jurisdiction, but this argument
and, it would appear, ths
reasoning of the majority in the
Court of Appeal give no-effect
. whatevey to the provise to
article z8{2)y¢ S

'oruvided that tihe Supreme
Court shall not exercise

its powers under thig para-

- .. . . graph' {emphasis added)
) ¥ it is satisfied that

- adequate means of redress
‘are or have been available
to the person cancerned
under any othér law'.,



"3. .4t WaS fallac ous,*easoning
to import article 28 merely
because. the arrest and pro-
posed extradition of the
fugitive, 1ﬂvolved intexr-

. ference with his freedom

o - of movenent“

This third'propdéition of ﬂo{@fLoﬁry fits neatly
in“o Lhe subnls on of ML, Robinson that an applicant may
not have recourse to a so-callea Constluutlonal Motlon
aeeklng a wrxt of haoeao corpus when he is SLmultaneouslj
seeking a 31milar'remedWTunder the prov igdhuns of tne Extradl—
tion Act.

This Couri has conéiééently held that if would be an
abuse ¢f the process Ot the COUlt Lo germ¢t an application
under Section 25 of the Cons;*;uulon for redress in circum-
stances where uhexﬁip a renedy unGcL Lhe é%tradition Act orx

the Fugitive Jffenders ﬂCt.l.in Thompsow v. D.P.P.,

S.Co-Misc,:App. 1/87 --the majority of {he Court held that
the: Full-Court.was zight to refuse to amend the Notice of
Motion.brought by. the appellant ic cnabie him to seek a
declaration -that his fundamental rights had been, we;g;bg}ng
or.were:likely to be contravened in breach of Jection

13(1){3) of the Constitution. Wright and Downer JJ.A. said:

“In the particular circumstances BRI
_of this case it would mean that ‘
“{he law- having specifically ' Lo
. ... . provided the effective procedure
“To 7 of habeas® corpus to test the o
. legality of committal proceedings,
“the” fugitive  could 1gnorh that -
. dimportant protection of ihe law
and’ résort tothe original juris-
diction of thg Supreme Cour:. and ,
allege"'tha% his fundamental e
rights have been breached. Ly
such a devVice the fagitive would -
. be eptitled to cone bo this court
~onappeal to say that his arrest
- and the committal proceed¢ngs
- were ih contravention of his
~ fundamental rights and freedoms



~10w

"when he ignored .the opportunity
1.to test the constitutionality’
.or the 1ega11ty of the pro-
iceedlngs in the Supreme Court

by way of Pabeas Corpus as

iaid down in the Statute. The

advantage’ sought is 'that by this

method there would be an appeal
as of right teo this €ourt and
thereaiter o Her hajesty in

L,OIB'I.C" b} H PR

Eaving stated the problem and the poss;ble conse—‘

quences‘if he Court accedad ‘to the appe‘lant s contentlons,

the majorluy dEClS*On uent on to point out the futlllty of

the process. ”hey said:

“"Even if the amendment had been
"granted there was ‘ample
power in the Supreme Court to
prevent abuse of it§ process
if it was satisfied that a.
resort to habeas cerpus and
relief under section 10 of
the Fugitive Offenders Act
.. were adequabe means of red:ess
“under other:law".

Forte J.A. expressly approved this latter statement -

in Junious ‘Mordan v. The&-Attorney General, S.C.C.A. 9/88.

~ In our view it ‘is lear that a person who is
committed to prison under Section 10 of the Extradition Act
and having been ““advised unde¥ Section 11 cof that Act of his
right to apply forawrit of habeas éoxpus, makes such an’
applicacion, it is falla01ous for Lim to attempt to seek
simultaneous ;edvess “under gechloﬁ 25 af the Constitution.
That dev1ce douﬁ not have *hekéf;ecb Gftransformlng the
~character ci +he~proceed1ngs from a c**nﬁnal cause or matter
from beg*nnlng'té Lhe-end.; On *hat ba51 toog we are of the

view that no appeal llLs-to ;has Court.

We hold thareforegthat-thc Ful¢ Courc could not
grant any redreqb to the apcellant under pa:graph 1 of the
Rotice of Mot¢on-as angappl¢catlon unaer,uQQtlon 25 ¢of the

Constitution could nofréroberly'be jeined to an applieation



w]]e-

for a writ of habeas corpus under Section 1l of the
Extradition Act. We hold further that the entire proceedings
before the Full Court, when properly construed, was an
application in a criminal cause or metter in relation te
which no appeal lies to this Court. Tor these reasons we
ﬁpheld the preliminary objection of the respondent and dis-

missed the appeal.

MORGAN J.A.:

I agree.

GORDON. J.A. {AG.):

I agree.



