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Mrs. Ursule Khan for the Defendant.

Clifton Daley, Clinton Hines and Miss Carol Vassall imstructed by Daley, Walker
and Lee Hing for the Defendants.

Hearing on February 6, 7, 10, 11 and June 26, 1992

RINGHAM, J.

The plaintiff now a young lady, aged 18 years was as a thirteen year
old school girl then attending the Saint Johns Primary School on Saint Johns
Road in Saint Catherine when on 20th June 1986 she was hit down by a motor car
oﬁned by the first named defendaﬁt and driven by the second named defendant,

This collision ocarred while the plaintiff was attcmpting to cross the
waln road which leads from Spanish Town i a north westernly direction alomng
Saint Johes Road,

Following z hearing of her claim founded in negligence for persomal
injuries and which hearing engoged the attention of the Court for five days I
reserved my decision.

The question of ownexshir and agency not being in issue on the pleadings,
ithe two qnestions left to be determined wezre liability ond assuming a determina-

tion in tho plaf==4f7’; favour the secondary issue of damages.
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The Facts

This fact of the plaintiff being in the act of crossing the road when hit
down was not challengcd either on the pleadings or on the evidence. What was
being contended by the defence in the light of the cross examinmation of the
plaintiff was that she was running across the main road when she was hit dowmn, a
fact which was denied by her. She placed herself as walking across the road by
way of a pedestrian crossing by the school at the time of the incident.

The second named defendant who was the driver of the car involved in the
accident did not give evidence. The dJdefence called a witness one Desmond Framcis
a Labourer who testified to being on the scene when the plaintiff was hit dowm
by the car. 4As it emerged from his evidence, under cress examination by
learned Counsel for the plaintiff he was unable to assist the Court as to the
circumstances leading up to the accident. From his account he was positioned
to the left of the main road as one proceeds in a westernly direction. He
plnced himself at the edge of the asphalt surface with his back tou the Saint
Johns’Primary Schoel gate from which the plaintiff emerged before entering the
road from the direction of the school gate.

The witness called by the defence Desmond Francis, however, sought to deny
the presence of a pedestrian crossing by the schocl at the time of the incident.
Given the unchallenged evidence emanating from the witness Francis of the presence
of some two thousand children attending the Primary School as well as the presence
of other childrenat & Basic Scheol within close proximity tc the Primary School,
and the children at Saint Catherine Secondary High School mot far away in the
direction from which the car was approaching, all rendered it more prcbable than
not that there was a pedestrian crossing by which route the plaintiff was proceed-
ing across the road at the time cf the accident. Irrespective of the presence or
absence of such a crossing, however, the admitted presence of what would have
been hoards of school children in uniform during the luncheon break- the time of
the incident, both in the school yards aud within the environs all this cught to
have clearly brought home forcibly to any reagsonable and prudent motorist the need

to exercise extreme caution in proceeding ¢n a highway which traversed this area,



Much emphasis has been placed by leerned counsel for the defendants on
the knowledge by the plaintiff of the road drill which he contends placed some
duty os her to exercise reasonable care for her owm safety in crossing the high-
way in question. This fact has, however, tv be examined against the back ground
of the circumstances as related by her that it was after she had taken the
precautiocnary measures in looking to buth sides of the rcad that she cormenced
te cress the highway and this evidence has not been destroyed im cross exomina-
fion nor centradicted by any credible evidence coming from the defevnce.

The witness Desmcud Francis from his account negatived any gquestiom of he
belng in a position to describe how the accident happened,; having posirtioned
himself at the edge of the asphalt surface with his back to the school gate
through which the plaintiff emerged as she made her way to cross the road to
purchase her lunch. Under examinatiom &f Francis by learned Defence Counsel
Mr. Hines the followlog dialogue ensueds-—

"G. What is the nert thing that
happened while you were out
there waiting to cross?

A. While there waiting there
come this lictle girl from
through the school gate and
run right out in the street.

She came "up rumning.

Q. &bout how far back up from
the road is the school gate?

A. About 40 feet.
(witness podats ocut distance).

(. Where were your daughter and
yrurself standing?

A. VYe were at the roadway.
To the Court we were at the
edge of the asphalt".

Under crouss examination the witunesses® evidence nvw made it ciear that he
did not see the plaintiff until the accident was about to take place. He then

stateds-—

"I was standing down at the asphalt
facing the roardd. The school gate
was behind me.

Q. You didn't see the child when she




ceme ovt of Ehe gate?
fi. No;, maam.
G. Tou don’i know whether the

pirl was running: when she
came to you?

(Uaderlines for emphasis)

At this stoyyre one needs te recall v wind the dicoum of Cuncing Bruce J.

in Jsues v Lawrence [1369] 3 ALL E.R. at 267 whose cpinicn I adepc as opposite,
that in all prebability the plointiff couvtrary to what she said did wot oo
through any rood drill and look uwp and dowr Saint Johns Read bat 244 whae most
children of her ape would have done im dariing across the road. Bvoen this,
however, would sut alisolve the defendany Ariver of the primory duty «f care
placed uwpon him &0 cercise extreme couiion baving reyard fe the gsicuaticon with
which he was confronted on the day iu quesiion. Having reparc to the evidence
of Desmond ¥riancis as to the relative speed of the car heing hetween 3G -~ 35
(miles per huur)gythis clcarly wa;ﬂgiveu rhe circumstances ncgpligent drivisg on
the cefendaut’s driver®s part. On facts evew wore favourable to the Defence’s

cuntention this view is supported by Jusws w Lawrence {supra) which Jdecision

was relied wpun by Howe P. in S.C.C.A. 36/86 Cornel Lee (by n.f Paulive i

v Tvy Mayhin unreprrted judpment of the Court of Appeal delivered om

Z2nd March, 19%91. The learned President in that case cited with approval from

the dictum of iLord Du Parcq in Lomdon Passescer Transport Board v Upsin {19491

£.C. 153 at 176 where the Noble Lord saadis-—

"The correct primciplce was stated by
tcrd Dunedin whep he said -
If the possibility 1 canger cmerging
is reasonably apparcit, then to take
ac precauticas is neplipence, but if
the possifility «f davger emergping is
only a mcre possibilicy which would
never sceur to the wind of a reasun~
able man, then there ds ss aeglipeace
in not havipg takes sxtracrdinary
precaut ivas”.

(emphasis suppliad)



Applying the above principlé, tn my viev.gives the facte here of sc moany
young children playing both in the schocl vards ond using the highway at lunch
time, this vught to have presented ton the wmind of any reascnable and prudent
motorist using rthat thorough fare the real and apparent possibhility that a
child {or children) may have attempted suddenly and without warning ¢ cross
that road. For the defendant driver sgiven his estimatoed speed to have taken
i1 such precautirms was therefore negliseuce op his port.

LHlthough it was beln; contended by the Jdefence that the presence of a
motor car parks? to the left of the road by the school pate facing west which
vehicle may have impeded the view of the Jdefesdant driver; even had this been
sv 1t would not exomerate him from his duty v approach this area at a speed
which would have cnable him te stop within a safe distance in an mezpency.

T summarise therefore; the wmatfer resolves itself to a case in which
the plaintiff’s evidence, which was n«t shaken in cross examinaticom, related
an acccunt in which she was crossing; a hiphway by way «f a pedestrian crissing
after having tusken the necessary precautions when she was hit down by a car
owned by the first defendant angd Jdriven by the seccend defendant. The witness
called by the defence was from his account ¢nly able to say that he saw the
lmpact at the time when the plaintiff come in contact with the motor car,

In accepiing the acciunt as related Ly the plaintiff therefore, I would
in all the circumstances hcld that the defendant driver failed in the duly of
care placed cn hizm and was therefore neglipent and that om these facts k2 was
sclely to blame for the collisicn. On the guestion of liabilicy therefore, I
{ind in Eavau: ~t the plaintiff.

Damapes

I turn a.w to the question of dawages. In considering this quesiion there
is nc issue as to the sum claimed for specioel damages as this has been ogreed at
the amount claimed in the particulars of $1,320.

It is in the arca of peneral damapes that issuc has been joined. This

calls for a proper cvaluvation and assessument °f the evidence of the plaintiff,
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her mother and the two experts Dr. fisquithReid and Dr. Fllen Buchignani. The
latter who attended to the plaintiff at the Spanish Town Hospital did nu
testify at the trial. A medical report prepared by her was admitted into
evidence as «<xnibir 1.

When the plaintiff was admitted to rhe hospital on 20th June, 1926 the

following injuries were poted:—

I. Head injuries with loss of coasciousness.

2. 2" lacceration to right upper arm.

3. 2" X 2% japged iaceration of right arm.

4, T™wo lem iacerations to left upper arm near the elbow.

5. Three lem puncture weunds to the left side of the posterior chest.
Treatment

The plaintiff's treatment comsisted of suturing and dressimg to wounds,

intravencus ifluids until she was able ©o eat; and freguent neurclogic checks.

On the day after the incident she was congceious but drowsy. She slowly improved
over the next few cdays and by 23rd June she was fully awake but still lethargic
at times. By 7Z6th June she was up and about and was discharged. The wounds on
her back had still not healed and she was instructed to return for Cressings.

The plaintiff returned to schonl in September 1986 and her aitendance was
regular. She had cccassional headaches but these were not severe encuph to keep
her home from school or to ilnterfere with her studying.

Given the report of Dr. Buchizaasl cne would have heen left witch the
impression that certainly by September 1986 the plaintiff had recovered suffi-
ciently to enable her to returm to schooi and that apart from the occassiconal
headaches she had by then recovered frim the effects »f her injuries to be able

to ccatiaue her schooling without any interruption. According to the plainciff

and her mother, hcowever, the extent ¢f the recovery was nmot complete but was marked

by a falling off ip the plaintiff’s prades.
This situation caused the plaintiff t. be referred to bLr. fsquithReid a

Clinical Psych-lcsist who saw and cxamined her cn two occassions, the first
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being in.July 1987,

Dr. Reid's exumination and assessment

He interviewed the plaintiff whom he found to be withdrawn (shy). EHer
memory was depressed particularly in the short term process. The plaintiff
was subjected by Dr. Reid to certain psycholcgical tests among which the Bender
Test was one Jdesigned to determine the extent of her brain fuaction. Accorddng
to Dr. Reid where veuroleogical tests sometimes fail to pick up sizas of hrain
disorder this icst will be alile to d0 0. fAs a result of the plaiotiff's
performances Bi. Reid comciuded that she hail suffered brain injury. Ee based
this conclusica on the sub-tests scores which she received.

The second examination was coaducted in Marck 1991. This confirmed his
carlier diagnosis.

Dr. Reid asscssed the degree »f brain disfunctiom at 17Z. He was also
uf the opinicn that this condition will be permanent.

Dr. Rell was, however, of the viow that despite her coudition the plaintiff
could be truimed to perform at some simple craft although her work -~ out-put
wiuld be more than likely affected. Using the variability in the sc res which
the plointiff obecained in the intelligence tests she was piven, this sugpested
that prior tc the injury she had the ability tc gain and properly access informa-
ticn.

Dr. Beid’s assessment suprorte’ the evidence of both the plalatifi and her
mother as to her (plaintiff®s) performance hefore and after the accident.

Dr. Buchignani®s report although not confirming Dr. Reid's asscessment coes not
rule i€ ¢ut, It is of some significance that the medical report (exhibit 1)
revealed at (I} the followdimy:~

“Head injury withk luss <f comscicusness™

(emphasis wine)
On the totalicy of all the eviderce therefore I would conclude that the
plaintiff Feonia Mitchell suffered a very serious head injury which one could

properly infer was caused by the accident and which injury resulted in brain
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damage and that this condition, in the absence of any evidence to the contrary
will in all probability be of a permanent nature. From her demcanovur in the
witness box the plaintiff did not impress we as one who had fully recovered
from the traumatic experiences of that fateful day in June 1986, an incident
which has now resulted in her being unabie to cope with the challenges of a
high schocl curriculum and demestic life and may continue to do so for a long
time to cone.

It was apainst this background that learned Counsel for the defendants
¥r. Hines relied nn the following authorities:~

1. C.L. 1978/R137 Elaine Kussell {by u.f. Eileen Griffiths v. Bemcroft

Bloowfield per Gurdon J (as he then was) reported at volume 2, p; 206
¢f Mrs. Khans Perscanal Injury awards.

2. Carl Richar« Lrchie v. Internaticnal Car Rentals voluwme Z of the same

woerk at pp 202,

3. C.L. 1978/R 41 Anthony Rose by n.f., Tvonne Rose v. Thomas Smith per McKain J

reported at volume 2 of the sawe work at pg 210.
In the above mentioned cases the awards for general damages were as fulluws:—

1 $108,200 «f which $83,200 was for loss of future earnings;

(2) $180,6G0G of which $30,000 was for loss of future carnings andg

3) $18,000 which sum was iacrease® cn appeal by The Court of Appeal t..
$80,0G0.

This last case of Rose v Smith etal bears scme similarity to the dnstant

case in that the plaintiif was withir the asge grouping of the present plaintiff

and his injuries were somewhat similar. They were; however, more sericus

including as such a fracture to the left lrwer leg (ankie). Using this case as

%2 string for his bow'Mr. Hines submitted that a sum of $50,000 cught to be a
reascnable award im the circumstances. This award made in 1983, when converted

to the woney «f the day aes Mrs. Khan was very careful to point out it would result
in an award of $48%,000. Using Mr. Hines' figure as o hase she submitted that a

reasonable award when this sum was scaled down ought therefure to be i the range
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of $350,00 ~ $400,000. Mrs. Khan has frankly conceded that the injuries in

this case¢ when coupared to Anthony Rose's case (supra) were superficial. There

was however; the head injury and the brain damage which has affected ths

plaintiff's mwemcry in the short term. She is now mildly retaorded. It is for

this condition that the plaintiff now has to be compensated.

Tﬁerc can be no doubt that when kKose's case, which I am minded to f-llow
is scaled dcwn proportiomately, a reascnable award for penmeral damages would
amcant to $325,000. I would, however, roduce this sum even further in view of
the failure on the plaintiff's part to make a full disclosure to Dr., Reid as to
her educational history in haviag atteanded Saint Jage High Schiol between 1589
and 1%%1 and evenr more importantly of her educational performance while aitending
that iastitutioo. Dr. Reld's reactice in Court om being told of this fact was
one of surprise borderinmg «n shock. He adwiltted that such information would have
affected his assegsment of the plaintiff. He alsc admitted that glven the
plaintiff's performunce based on her class marks in at least four subject areas,
that had these facts been known t¢ him at the time of the second interview in 1951
it would have had some effect on his cverall assessment of the plaintiff.
Regprettably learn«? Counsel for the defence id not seek to ascertain from
Dr. Reid to what extent this non—disclosurs by the plaintiff would have affected
the assessment of 177 brain disfunction o which be came. Justice in such
circumstances, however, demands that this matter does not pass umncticed, I would,
therefore, in all the circumstances, reduce the amcunt 0f$325,000 by one-fifth

The result in that judement is encered for the plaintiff for $261,320 and

costs to be agreed or taxed being:~

i. Special cdamages 1,320
2, General Jdamages $260G,000

for pain and suffering and loss wf $261,320
amenities and costs to be agreed or taxed.
Interest awarded ¢m special damages at 37 as from 2G/6/86 to 26/6/%, and

mm peneral damages at 3% as from date of service of writ 6/11/87 tc 26/6/92.





