id THE COURT OF APPEAL

SUPREME COURT CIVIL ZPPEAL NG. 29/31

COR: THE HON. MR. JUSTICE CAREY, J.A.
. THE HOH. MR. JUSTICE DOWNER,; J.B.
THE HOH. MR. JUSTICE PATTERSON, J.A. {(Ag.}

BETHEEN ALGIE MOORE PLAIHTIFF/APPELLANT
AND MERVIS L. DAVIS RAGHAN DEFENDANT/RESPONDENT

‘ Berthan MaCaulay, ¢.C. and Ainsworth Campbell
Rt for Plaintiff/appellant P et

Donald Scharschmidt, 9.C. and John Givans for
Defendant/Respondent

February 1.2,3.4 & July 29, 1933
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This iz an appeal from the judgment of Walker, J. who
found for the respondent in an action brought by the appellant
claiming damages for negligence. The zppellant suffered seriocus
personal injuries on Hovember &, 1984, in a collision between
himself and & motor car driven by the respondent. The appellant
2lleged in his statement of claim that he was struck by the
respog&ent”s motor car whilst he "was lawfully standing on the
sidewzlk on the main road® in the vicinity of White Marl. The
respondent, in her defence, denied that the zappellant was stand-
ing on the sidewalk #s he alleged, and tha:t she was negligent.
She averred that the appellant, in attempting to cross the road,
stepped off the Xerb on her near side, “and going intc the side
of the motor vehicle.®

Both the appellant and the respondent sought to prove
the guestion of liability by relying on the direct evidence of

eyewitnesses. The appellant gave evidence and called two eave-




witnesses. The appellant testified that he was standing off
the road on a grass verge awaliting 2 bus when a car came alcng
and hit him. Beside him were three bags containing cheese trix.
He denied attempting to cross the road and that he stepped into
the path of the car while signalliing a& vehicle to stop.

The first eyewitness for the appellant szid she saw
the appeliant standing on the sidewzlk mext to his baggage cof
chesse trix. She described the driving surfacs cof the rcad to
be asphalted and smocth. Adjoining the driving surface was
rough asphalt and then grass. 4 signpcest was positicned
“between the walk way and the grass,r and the appellant®s
baggage was between the appellant and that signpest. She saw
the car swing cff the road and hit down the signpcst, and then
it ccllided with the baggage and finally with the appellant
where he stocd. She was not able to say what part of the car
was damaged. The other eyewitness said the appellant was
“standing at edge of the grass® where it met the soft shoulder.
She, tov, said she saw the car rum off the road, hitting down
the signpost and then cclliding with the appellant’s baggage
ancd then the appellant where he stocd.

The respondent's eyewitness was a passenger in the
car, but she did nct see the appellant before the accident as
her attention was focused on a boy in the rear seat of the car.
However, she felt an impact to the forward half on the left
side ¢f the car, and she said that after the impact, the car
ran OLf the road toc the left. The car had been travelling in
the extreme left lane when she turned to speak with the little
boy and when she felr the impact. In cross—examinaticn she said
"it is a possibility that car could have been ¢n the grass
verge when I fzlt the impact.” She was not certain if cheese
trix had been scatter:& as = result, of the accident. The

respondent testified that she &id nect notice anyoneg stanGing



or walking on the sidewalk, she explazined what she saw and

what fcllocwed in the following terms:
“A man came up from a ditch trying
tc get the attenticn of a moving
vehicle. He ran into the path of

my <ar. He ran into left hand
front doocr., With reflex action,

I applied my brakes and tried to

swerve from him slightly to right.

&t this time there were fast

moving vehicles in right hand

lane, so I could not go too much

to ithe right. At a peint I had

to swing back to the left with

result that my car went off the

road.”
She said she did not see any signpost in the vicinity of the
accident and she £id nct hit down any such posit. She did not
notice if cheese trix was scattered about after the accident,
and her car did not plough inko any bags by the side of the
road.

The learned judge had to resclve a case that turned
cn a pure questicn of fact. He was faced with two conflicting
steries of what happened, and therefore the credibility of
each witnesgs came into sharp focus. 1In 2 reserved judgment,
he made it guite clear that he Aid not rely on the agppeilant's
evidence as ic how the aceident cccurred since the appellant
hac suffered sericus heasd injuries resulting in retrograde
2nd post-traumatic amnesia. He did not accept the evidence

<f the twe eyewitnesses called by the appellant =s they 4id

he accepted

th

nct impress him 2s witnesses of truth. He sai
as true the evidence of the respondent and bher witness, and
that he uvnhesitatingly Preferred their evidence tc that of
the appellant and his witnesses "whereever there is conflict
between the twc.®

The judgment was challenged before us primarily on
two grounds, namely, that “the learned trial judge failed tc

888ess Or pruperly asscss the evidence given 2t the hearing®



-

in relation to the guesticn of lisbility and that the verdict
"was wholly against the weight cof the evidence.”

in fact, what ccunsel for the appellant asked the
Court tc <o was o review and reverse the findings of fact
of the learned judge whe had the Jdistinct advantage cf seesing
and hearing the witnesses give evidesnce, and to substitute
therefor cur own findings of fact. Coumnsel argued that the
evidence of the witnesses for the appellant plainly proved
thar the respondent®s motcr car left the road and that it not
cnly ccllided with the appellant, but that it 2lsc collided with
the signpost and the bags of cheese trix which were near IO
where the appellant stood Jjust before the accident. He said
that it was never suggestec tc these witnesses in cross-examina-—
ticn that the car ¢id not collide with the signpost and the bags
of cheess trix. He argued that the ovidence of the loss
adjuster gave credence tc the appellant's witnesses, and it
supported the appellant®s case. The loss adjuster saw Camage
to the left aide <f the vehicle invelving "the front bumper,
left front fender, left head lamp, left door, left Goor mirror,
windshield glass, lower front panel, bonnet, left windshield
pcst and the left rear fendex.® The respondent’s evidence was
that the appellant ®"ran intc left hand front door®™ of her car.
She szid that her car left the road after the appellant
cellided into it and it went down into 2 4rzin and stopped:
She explained that the impact in the drain caused the windshield
tc shatter and that damage was done tc the under secticn of the
car and the front bumper. What she failed to account for was
the damage tc the left rear fender. Ccunsel for the appellant
submitted that the >nly reasonable inference to be drawn was
that the left rear fender was damaged when the car cellided
with the signpost, and that finding supporte? the appellant’s
case that the car &id ccllide with: a sigpgost-as well as with

the appellant.



Counsel for the respondent agreed that the case hinged
on the credibility of the witnesses. However, he argued that
there was no evidence of any objective fact that could falsify
the findings of the learned judge. He said that at the close of
the appellant’s case, there was no evidence as to the nature of the
damage done to the car and that there was pothing in the ;equnﬁent‘s
case which explaines the samage. He submitted that the appellate
ooprt eught nct to reverse the findings of the trial judgs based on ﬁhe
credivility of witnesses and their demeancur unless it was clearly
demonstrated that those findings were wrong. He submitted further
that the appellate court must not only entertain doubts regarding
the findings of the trial judge, but must be convinced that he
Was WIong.

It is.undoubtedly true that the learned judge in this éase,
saw and heard the witnesses, and he had the opportunity of watching
their demeanour and, therafore, an appellate court should be
reluctant td interfere where the guestion is one of credibility.

But that is not am inflexible rule, and circumstances may give rise
to the matter becoming at large for the appellate court. Lord

Sankey, L.C. puts it this way when in Powell v. Streatham Manor

Nursing Home {1335} All E.R. Rep. 58 (a2t p. 81) he said:

"On an appeal against a wverdict, if

the evidence was such that nc jury
properly directed could reasonably

have found the verdict in guestion,

the verdict so found will be set

aside. A verdict, however, will

not necessarily be set aside merely
because it is, in the opinion of the

Court of Appeal, against the weight

of cvidence, but theres is jurisdiction

to grant a new trial in such a case:

see Solomon v. Bitton (1881) 8 ¢.B.D. 176,
C.2.; Digest (Practice) 598,2386, and
Metropelitan Rail. Co. v. Wright (1886)

11 App. Cas. 152;55 L.J.0.B. 401:54 L.T,
658;34 W.R. 746:;2 T.L.R. 553, H.L.; Digest
{Practice) 599,2391, per Lord Halsbury

(11 Zpp. Cas. at p. 155). There is
certainly jurisdiction in the Court of
Appeal to reconsider the facis in the way
they do reconsider them and to come to an
opposite concliusion to that arrived at im
the court below. The judge of first instance
is not the -~possessor of infallibility, and,
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"like cother tribunals, there may e
occasicns when he goes wrong on
questicn of fact, but first and
izst and all the time, he has the
great zdvantage, which is denied
to the Court of Appeal, of seeing
the witnesses and watching their
demeancur.®

il

Where there is an appeal from the trial judge’s verdict
based on his assessment cf the credibility of witnesses that he
has seen anc heard, an appellate court *in crder tc reverse must
not merely entertain doubts whether the decision below is right,
tut be convinced that it is wrong® {per Lord Ringsdown in Bland

v. Ross, The Julia (1980) 14 Moo P.C.C. 210 at p. 235). Lcxd

Wright, in his cpinicn in Powell v. Strcatham Mancr Housing Home

{supra) at page 67, gucted Lord Sumner’s views zs to “the proper
questicns which the Appellate Court should propound to itself in

considering the conclusions of fact of the trial judge:

T{i} Does it appear from the
President's judgement that
he made full judicial use
of the cpportunity given
him by hearing the viva
voce evidence?

{43} Was there evilence before him,
affecting the relative credi-
Dility of the witnesses, which
would make the exercise of his
critical faculties in judging
the demeancur of the witnessses
a useful and mecessary operaticn?

{iii} Is there any glaring improbability
zbout the story accepted,
sufficient in itself tc constitute

'a governing fact which im relaticn
to cthers has ¢reated a wrong
wmpression® or any specific mis-
understanding or disregard of &
material fact or any ‘extreme or
overwnelming pressure,’ that has
had the same effect?® '

Lord Wright considered Lord SuEner's views to be a statement of
"principles which will guide the appellate” court in the majority
Of cases.” What follows. (&t p..67):is appysite -in the instant
Cage, and des=rves to Le borme in mind:
“Yet even where the judge decided on
conflicting evidence, it must not

be forgotten that there may be cases
in which his findings may be falsified,
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*"as for instance Dby scme objective

fact; thus in a collision case by

land or sea the precise nature of

the damage sustained by the colliding

cbijects or their relstive or final

positions may be determinant and indis-

putable facts, and the same may be true

of scome conclusive document or

documents which constitute positive

evidence refuting the cral evidence

of tho witness:; such cases have

occurred in the experience of most

judges and are covered by the third

guesticn propcunded by Lord Sumner.”

The live issus that confronted the learned judge was
whether the appellant was standing off the rcadway as he and
his witnesses said he was at the time he was hit, or whether
he stepped off the kerb or ran initc the roadway and ccllided
with the left side of the respcondent’s motor car, as she said
he did. In deciding the issue, it was the duty of the learned
judge to consider all the evidence in the case as a whole, and
then arrive at his decision.. However, it appears to me that
the learned judge cverlccked the evidence cf the loss adjuster,
who testified to the precise nature of the damage tc the car as
a result of the accident. The respondent, in procfi cf her counter-
claim for the damage to the car, did not attempt an explanation as
tc how the left rear fender came to be damaged. However, the
evidence cf both the appellant’s witnesses support a finding that
it is more probable than ncot that the damage was cone by the sign-
post with which they said the car ccllided before hitting the
appellant. That being so, it would give credence to their
testimony and would give the 1lie tc the story of the respondent.
it is clear that the learned judge, in considering. the

conflicting evidence, 4id not take intc account the objective

fact provided by the evidence of the loss adjuster, and

consequently, his fizdings were falsified.



Fer the fcreguing reasoms, I concurred in holding that
the appeal shculd be allowed, the judgment of the court below
set aside, and that judgment be entered for the appellant on
the claim and on the counter-claim and that the matter be

referred to the learned judge tc assess the damages.

CAREY, .JuA.

i agree.

DOWNER, J.A.

I agree.




