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IN THE SUPREME COURT OF JUDICATURE
OF JAMAICA
IN DIVORCE

SUIT MO, De 978 M, 094

BETWEEN ENA MOORE
AND WOODROW NEWTON MOORE
AND SHIRLEY MAY MCDONALD

Mr. S. Shelton & Mr. D, Goffe, for Petitioner
Mre S, Fyfe Mr. J.H.N. Forrest for Respondent

Mre R.A. Penso for Intervener

PETITIONER
RESPONDENT

INTERVENER

9th & 10th October, 1980, 9th, 10th
11th February, 1981, 20th, 21st, 22nd
October, 1981, 11th December, 1981.

PATTHRSON Ja

On the 15th day of November, 1978, the wife presented a

petition Hr divorce on the ground that her husband had since the

celebration of the marriage committed adultery. She alleged that:

" the respondent has frequently conmitted adultery with
Shirley May McDonald, also known as Joan Collins; in
particular, the respondent has from July, 1978 to the

date of this petition, lived, cohabited and habitually

committed adultery with the said Shirley May McDonald
also known as Joan Collins at 36, Bronx Avenue, Kingston
8 in the parish of 5t. Andrew and in particular committed

adultery with the said Shirley May McDonald also known
as Joan Collins at the afore-mentioned 36, Bronx Avenue
on Wddnesday the 12th July, 1978, "

The respondent in answer to the petition, said he is not

guilty of adultery as alleged in the petition or at all; alternatively
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he said that if he has committed adultery as is alleged, which is denied,

the petitioner by her own conduct conduced to such adultery.

Mrs. Shirley May McDonald, the woman named, who was granted

leave to intervene in the cause, in answer to the petition

the allegation of adultery.,
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The petitioner and the respondent were lawfully married on
the 5th June, 1965 in Kingston, and about two months after, they
migrated to the United States of America and lived in New York. In
1972 they agreed to return to Jamaica and the respondent, in June,
returned to Jamaica to look for a suitable place to establish the
permanent matrimonial home. The petitioner was left behind, and after
the respondent bought No. 36 Bronx Avenue, Kingston 8, he notified
her and she came home to what she described as ‘lan ideal love nest."
There were no children of the marriage, and they both were the only
occupants of No. 36 Bronx Avenue. They were recasonably happy to-
gether, They both obtained employment and Jamaica was now their
permanent residencge and place of domicile,

The petitioner testified that she went to the United States
of America in 1974 for approximatcly eight months, and again in 1975,
1976 and 1977, each time with the consent of the respondent, and
returning each time to resume cohabitation with him, On the 1lhth
April, 1978 she left again for the United States of America with
the respondent's consznt. He drove her to the airport, She intended
then to be away for a little over six months, during which time she
would work and purchase a small car for her use in Jamaica. The
respondent had told her he intended to take up a management course
in the United States of America in 1979, and she would then be without
the use of his car.

Prior to 1977, the respondent and herself would attend the
Barbican Baptist Church together, but on her return from the United
States of America in 1977, she discovered that he was now attending
the Moravian Church in Richmond Park, and he did not invite her to go
with him., He told her he was a member of a singing group, but again,
she was never invited to participate., He left her at home every night
of the week until the late hours, and his excuse was that he was out
singing and out "with the boys.™

She said that before she left Jamaica in April, 1978, she had
heard “something" about the respondent, but she did not think much.of

what she heard., Up to then, she had mever heard the name
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Shirley May McDonald nor the name Joan Collins, nor had she ever seen
the intervener. About two months after leaving for the United States
of America, she said she heard "lots of things® about respondent.,
They corresponded and one of the letters (Exhibit 4) received from
dated 29th June, 19786, It was shortly after that she heard "things"
about her husband,

It is against that background that she enpgaged the services
of a private investigator, one Cleveland Wilson., Mre. Wilson said
he was assigned by the petitioner to investigate "the whereabouts of
her husband.'" He said he was only given the nime Woodrow Moore then,
but subsequently he was given another name -~ Mrs. Co],lins, and that
he was to get evidence for divorce proceedings. The petitioner's
case 1s to a great extent dependent on the testimony of this private
investigator and his assistant Hervin Radway. Their testimony nmust
now be examined in some detail,

Mre. Wilson said that his assignment tcok him to Bronx Avenue,
where he made enquiries and observations. He made “'several visits"
in the area from time to time, and about five night visits prior to
the night of July, 12, 19784 On two of those visits he had seen the
respondent and the intervener leaving the premises in the respondent's
car, On the night of July, 12, 1973, along with his assistant, he
drove a motor car to Bronx Avenue, getting there about 7:30 p.m. he
parked the car near to No. 36 Bronx iAvenue and his assistant and him-
self kept moving up and down the street, it about 7:40 p.m. he saw
the respondent and the intervener lcave the premises in _;hiespondent's
car, He remained in the area and a2t about 11:10 p.wm., they both returned
and entered the house at No. 36 Bronx Avenue. The light in the living
area came on as also that in a bedroom nearest the living area, He
said he could see "people moving in the room, but it was not possible
to identify who they were.” At about 11:45 p.m. he and his assistant
attempted to enter the premiscs, but they were attucked by dogs and
had to retreat to the car. They spent the rest of the hight - there
in the car until the following morning at about 5:30 a.m. when they

gained entrance to the premises.
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It may be helpful at this stage to describe the lay-out of
No. 36 Broax Avenue. The petitioner, Mr, Wilson, and indeed, the
respondent and intervener, gave evidence as to the lay-out. Counsel
invited the Court to view the locus, and I did s0 on the 9th February,
1581, accoupanied by the parties and their attorneys-at-law., Bronx
Aavenue runs South off Barbican Rond and No. 36 is on the left. On
entering by the gateway, there is a driveway which leads into a car
port; a walkway leads off the left of the driveway and turns right

from
unto a verandah, A doorway leads _/ the verandah into the living
dining area. The living area is -somewhat lorger than the dining
area. A passage which is visible from the doorway, and almost
straight ahead, leads off the living area, This passage is about
2% fezt wide and on its left are two doors situated beside each other
which lead into the only two bedrooms. On the right, a door leads into
a bathroom, and at the end of the pasuage is the doorway to the study.
The doorways to the bedrooms are adjacent to each other and are
separated by the wall which divides the roomse Therc are nc inter-
communicating doors or windows in the bedrooms. On the northern side
of the first bedroom are metal louvre windows. The southern wall of
the room is to the passage and the door is on that side. The wall to
the west divides the bedroom from the living area and there is neithuor
door nor window in that wall, There is another bathroom, the entrance
to which is through the study. Behind the study is 2 back proch, The
then

Kitchen is behind the dinins area, Such/is the lay-out of the premises
in so far as it is relevant to this matter,

Now, to continue with the testimony of Mr. Wilson, he said that
he rapped on the gate and the respondent appenred at the front door.
He identified himself to the respondent who invited him inside the
house. He went in accompanied by his assistant. Hé snid he entered
the living area, sat down, and respondent and himselfl were talking.
He then asked the respondent if he would make a statement, "concerning
his assccistion with whom he is living.'" He said the responddnt replied,
"My wife lcft me alone and expect ue Yo live without anycene in the
house." Just about this time, the intcervener "avpesred¥ in the living

syren - she come from the first budr-son, cnd she Yepe - wink ai hbt-wom
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He said that while inside the house in the! living area, he shifted
position and looked inside the said room and saw a bed, dressecr, bed-
side lamp, & nicely furnished room from his obscrvation. On the

bed he saw female atltire - what appeared to be o dress, and :n o chair
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he saw what appeared to be a pair of pants and a shirt., He scid he
asked the name of the person in the night-gown and she said

iJoan C“ollins.! /sked if she would make a statement concerning her
association with Mr. Moore, the intervener made no reply. He said

that his assistant, the respondent and himself talkkd for a few wminutes
more and then his assistant and himself left.

Mr. Wilson was subjected to very searching cross-cxamination
by both counsel for the prespondent and the intervener. He was very
evasive at times, and I formed the view th~=t he was not being frank
with the Court. He insisted that he had made no less than five visits
to the Bronx Avenue area making obscrv-tions, yet he was quite unable
to pgive the dates of his visits., He said he made notes but did aot
memorise dates. He received instructions from the petitioner in early
June, and started his investigations a day or two after thate. This
does not appear to we borne out by the petitioner's testimony, since
she said that up to the time when she recceived the letter (Bxhibit &)
from hcr husband dated 29th June, 1978, she had not ‘"heard things'
about her husband -~ it was shortly after that. It seems hardly likely
that she would have employed the services of a private investigetor when
her suspicions were still dorment. He said he saw the respondent and
intervener leave the home on more than one occasion prior to the night
of the 12th July, 1973, but he could no: remember those dates, although
he regarded such behavibur as rclevant - but not at thut -time,

I do not believe that Mr, Wilson and indeed, his assistant
Mr. Radway, made visits to Bronx Avenue or the area prior to the 12th
July, 1978 and consequently [ reject their ecvidence that they saw the
respondent and the intervener leaving the house .on more than one
occasion., I find that Mr., Wilson did not receive instructions in early
June as claimed by himj; his instructions from the petitioner were given

shortly before the 12th July, 1978.
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I come now to the night of the 12th July, 1978, Vid
Mr. Wilson and his assistant visit Bronx dvenue at 7:30 p.m., and if
so, did they see the respondent and the intervencr leave the prepises

together and return together at about 11:10 p.m?  Did Mr,. ¥Wilgon sce

0]

hadows of persons that night in the first bedroom? Both the respon-
dent and the dintervener said in evidence that they did not leave the
house that night; they were not together in the same bodroom thot night
or any other night. The respondent said he went to bed at about 10 p.m.
closed the windows in his room, turned on the air-conditioned unit

and went to bed, Before he retired he heard the intervener in her room
playing her guitar, Mr, #ilson and his assistant did not agrece as to
where they were when the respondent and intervener left the premises
that night, nor could they be precise as to the scquence of events

leading up to the departure of the parties from the nremi

that after the parties returned to the house that night and the lights
went ont, they both spent the night in the car after failing to gain
entrance to the premises, Why they remained on the scene for the
better part of the nipht escapes me, From their own evidence, it wos
obvious that the parties had retired for the night, so whet wos the
vigil for? According to them, it was not their first visit hut at no’
other time did they stay the whole nighte. I accept the evidencce of the
responcdent and the. intervener that they .did not go out thet night.
I find as a fact that Mr, ¥ilson and his assistant did not see the
respondent and the. intervener leave the house that night nor did they
see them return at about 11:10 p.m., or at all, Mr. Wilson Adid not sece
shadows in the first bedroom as he claimed he did, Indeed, I do not
believe that they spent the nisht in & car parked on Bronx Avenue. On
a balance of probabilities, they did not arrive at Bronx Avenue until
the early morning of 13th July, 1978, If they did go to Bronx ivenue

then
at 7:3%30 pem. that aight,/they &id not see what they said they saw, It

is interesting to note that lr, 9Wilson, a professional investigator, with

a view to getting their rcacticn, Jdid not at any time wmention to eithor

the respondent or the intervener that he had been watching thelir movements
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and had sec¢n them going out and returning together and more imn rtunt,
that he had seen them togethor in the first bedroom,

What transpired .n the morning of the 13th July, 1673
must now be examin~” in detail, Tt is nct disputed thot Me., @ilson
attended on the respondent early that morning, and that he wes invited
into the living arca of the house. Mr. Vilson, in his examin:ition
in chief, would h.ve me believe th2t his sssistant also entered 4he
living area with hdm, that they béth remnined throughout the visit
and that they eveniually left together, However, in cross-examinstion,

he contradicted haugelf and testified that his assistant did not

enter the living orcea but remained on the verandah, Mr. Road

nyts
evidence is that he remained on the verandah most of the time thuat

Mr. Wilson was ins.de the Louse; he said he paced between " the verandah
and the car port or driveway., On the other hand, the respondent s2id
thut Mr, Radway did not even enter the premises. It was iy, ¥ilson
alene that he invitec to enter and he then closed the gate and

Mr. Radway nroceeiled townrds a car that was parked across The strect.
The respondent sard that from where he s2t in the house, he could s e
the verandah and »t ao time did he see Mrs Radway on the verandah,

Hr. Radway's evidence was so vague 2s to what occured on the visit and
his description of w'at he saw of the lay-out of the house conflicted

so viclently with the rest of the evidence, thnt T concluded that he did
not enter the premises at all that morning. His evidence in this

rerard cannot suppost or advance the petitoner's case., I find as a

fact that he did not cnter the premises on the morning of the 13th July,
and that he did not see the intervener as he testified he did,.

Mr. Wilsont's testimo., 28 to what took place inside the house canme

in three versions wilch lead me to believe that he could not be speaking
the truth, having regord to the lay-out of the house., On the 9th
October, 1980, he sestified in examinstion-in-chief that on the invitation
of the respondent he went in the living area of the housc accomponied
by his assistant and they sat down and talked., He said he fooked

Mr. Moore if he wou.d nake a statement concerning his association with

sondent answered Ymy wile Lloft we

whom he is living® and that the res

2lone and exnect me ta live without anyene in the Touse,t  Ho contlianed
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" Just about this time the intervencr appeared in the
living area - she came from the room mentioned hoeforsz,
She had on a pink nisht-pown, While finside the
house in the living area, T shift position anld 1-oked
inside the said room and saw a bed, dregser, bodside
lamps: = nicely furnished from observation, T noticcd
on the bed female attire -~ it appeared to be a dress,
and on a chair I ohserved what appezred to be a

"
I

of pants and a ghirt - on a chair. I askoed the nume

of the person in the nightie - she said "Joan Collins,.t
I asked her if she would make a4 statement conceraing
her association with Mr. Moore. Phe made no renlye

My assistant, Mr. Moore and I wore there talliing for

a few minutes more and then we Jeft. ™ ’

That was the first version of Mr. Wilson's testimony,
When cross-examined by Mr. Fyfe for the respondent he described the
lay-out of the house. He was uncer:ain on which side of the doorway
the door to the first Bedroom was hinged, but the dcor which he said
was wide open, was some 6 feet along the passace; it could be 10 feet.
He sat in a living room chair to the riyht of the door on entering the
living area. He said that from the chair to where the passame commences

would be about 20 - 12 fcet - on reflection he said 6 - & fe:t, and

from the front dcor to the passagze would be about 10 - 12 fect. ie

was not sure as to the position of ti~ door to the first bedroom, but

from where he was sitting to the door lfading to that room would be a

maximum of 14 feet, not 19 - 20 feet. Fe then said,

" T shifted my position before I left, T was in the
chair gitting before I shifted my position, Hy
assistaent was not in living area, Mr. Moore invited
me in - my assistant followed ~ he was on the
verandah - could not say exactly wherej; I left him
on the verandah, and went inside with Mr. lMoore.
From where I sat I could not sece on the verandah
as my back was turned to door. ‘While I was in the
house I did not know where my assistant was."

That evidence was siven on the 10th October, 1980, ihen
the matter continued on the 9th Februaiy, 1981, Mr. “{lson could remember
that a carpet was in the living arca, wut he could not recall if the
chair in which he sat was on that carpst near to its edges. He faced
the passage but he was not directly ia front of it; he could not recall
if he was to its left or right., Me then continued

" yhen I was about to leayq; I stood up - I walked

towards the passage, shifted a little to the right,

I walked forward #for about 2 yards or a little more -
possibly less than 3 ya<ws. T was then off the
carpet in the living ampeux. To the right of the

carpet, I think its taie cining aren., I moved
forw-rd about 2 yards lown the pnssnge way. The

3

iy

passare commences the width  of the living -rea

from sittinee.e Frow the chair to the




COMMENCENERT BE Ehe pgsdss eanld “BS fbout 12 - 13
fect, I walked the width of the living area and then
2 yards down the passage.’’

It was from that vantage point that he suid he was able

to see in the room, He could sec then only one wall in the room. ile
did not see the wall dividing the bedr-om from the living area nor the
wall dividing the bedrooms. He saw the f .ot of the bed, but could not
see the middle., He said that it was at the foot of the bed that he saw
what appeared to be a lady's dress - portion hanging over and the other
portion on the bed itself. He said "there was a chair - almost in front
of the bed ~ to the f ot of the bed.'" He saw a bedside lamp over the
other side near to the northern wall. He said he was not lyinsg. FHe

did not point out the dress to the respondent or intervener, nor did

he mention it to then,

What I describe as the third version came when he was CrossS-
examined by Mr. Penso for the intervener, He said he saw the foot
portion of theb bed, a lamp and a chair, arkticles of male and femdle
attire. He continued

"I went down pasgsage = close to doorway - 2 “ant cor two

in a slanting position ~ «lmost opposite doorway. I

I did not enter the rcom. I saw linen on the bed,

The door is hinged on the right as I stood. It opens

on the inside, Door was fully opened. The head of

the bed was towards the living dining nrea - foot

towards the other bedroom. The bed was not acainst

wall between the oassase and room - was about 7 feet

from the passage wall., I did not see the head of the

bed., I cannot say how far the foot of the bed was

from the wall that seperates the bedrooms as I could

not see that wall. Cannot say what position deor was

in wall as I could not see the other wall, Therc was

another door further down the passage ~ possibly 12 - 15

feet away from the first door. First door is about

2 yards 1 fool down pPassage e vevevevsesvconsennsos

T did not see female apparel in room, I did gee

in the bedroom, It is highly improbable that I could

see in room without going in passasge,"

see
He said he .did not/the intervener come from the first bedroom, In answer
to a question put by the Court, he said he went aleng the passage to look
in the room, but stopped short of going to ther door as he did not want
to disclose to Mr., Moore than he was actually inspecting the bedroom.

The truth 2s I find it to be is thut Mr. Vilson did not zo
zlong that passize on the morning in question, nor did he at anytine nce

into the room, as he claimed he did, T &ccept the evidence ol the respon~

aent thot it dls not possible To ctoy Ia tha livine cnoand

v
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bedrocms It scemMs sorangs that an ianvestilg

tor is employed to

svidenece vould stop shoert of letting the othor side knew that he

vhaot could be rop-d

ey o AT
coeLiie

evidences. e ccould

ooen the nerthern wall of the room witiout socing the ecstern

that beinw the eide on which the door o ensy I accept the

.

always turned to the wall which divides the two bedrooms.

that Mre. Wilson did not =

anything in the room,

evidence
ot the roguvondent that not only when the vetitioncer and himself
the room, but on the 13Lh July, 1931 and c¢ven now the bed hend uns
It follous

the foot or any wortion of the bed or

T Tind as o fact that on the norning of the 13th Jguly,, 1°

Mre Yilson was invited int: the house by the respondent

and thet

guated in the living area in o chair just to the loft, not to the ripght,

of the entrance door. From vhere he 7as sented he could

denrn Lo

ing to th2 bedroomss conseguently he did not s

intoervener coamo from
respondent 4t wog wio went to the door of the

occunivd by the inteorve

Tore ohe "appeasred?” dn the living =sroan
which vy

e i A Fe e B
psecond hedrcom

he enlleod hor to come ©o the living roonm.

The intervencr came fro= hor rocou which is the scecond wedroom

o

from the resp o ndentts bedr on which is the first bedroonm,

the evidence of the respondent thet it was cutelde of his housu

he had o concorsatl.on with Mre Wilson as to whether he was

livins with

a woman shd thot it wos when Mr. Vilson cxpresved a desire

with the intervencr that he =2y invited to center the housce

intcrvencr enterced the living arce she was attired in o heuse dross

ibit 6). Mre Vilson nskoed if hoer ne

3

EN

vas Mrs. Collins

twld him her correct name; they had sone talk that wos not relevant

to his migsion, and it wasz thurcaftcer that he teld her the

hie

Lls
0

was intercsted in pgetting a divorce and thaet she was the

vigit, that he vas a private davestigator sent by Mo s. Moore vhe

womnn namoda

The intorvencr Lold him she was o wenant and after Mr. Uilson

about hims:lf o fouw wove minntes, he lott the promiscs.

o down the pasosase as T #2id beforo; he 31d not soo dnto

3

bedroom, and he did not
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sec female attire in that bedroom; he did not see the intervener come
from that bedroom,

The respondent and the intervener have both denied having
a sexual relationship,., They insist that the relationship is strictly
that of landlord and tenant and receiptis were tendered in proof of
payment of monthly sums by the intervener to the respondent by way of
rental for the room she occupies. They both related how in 1977, they
met at the church which they both attended and discovered that they
knew each other from childhood days. The resvondent reloted the way
in which it came abdut that he took a tenant in the.house., It is
admitted that both the respondent and the intervener are living under
the same roof since the 1st July, 1978.

Adultery is voluntary sexual intercourse betwecn & married
pérson and a person of the owposite sex, the two perscns not being
marricd to each other. It is rarcly that direct evidence of the act
of adultery is adduced in a petition for a divorce on this ground, and
this is not such a case, It i5 not necessary to adduce direct evidence
in order to prove adultery., In nearly every case what is relied on
(as in this casc) is circumstantial evidence, such as the conduct of
the respondent and the woman-named, confessions and admissious, acts

suspiciouns
of undue familiarity, __/ circumstances, and generally cvidance
which points to the conclusion that they were involved in an adulterous
association., The burden of proving adultery is throughout on the person
alleging adultery, there beins a presumption of innocence. There have
been various views expressed with regard to the standard of proof in
matrimonial cases, the cases moking & distinction in standard of proof
according to the ground of divorce. It has been said that adultery
must be proved to the satisfaction of the Court, that is bevond recson=-

able doubt; the evidence need not reach certainty, but it wust carry

a high degree of probability.," (Halsbury's Laws of England Third

Edition Vol, 12 at page 237). If I may say so with respect, that

standard of proof secms to be equating a matrimonial offence Lo a
criminal offence, and since it has becn held that =z suit for divorce is
a civil and not a criminal proceecdinr, it probably has set too high

a standerd., In Blvth v, Blyth (1960) <.C, 64%, it » .35 said £kt in
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proportion as the offence is prave, so ought the proof to be cle.r,

Perhaps the true position w:s best stated by ¥ilmer L.J. when he said:-

" In the present case, what is charsed is "an offence.”
True, it is not a criminal offencey it is a matrimoninl
of fence., Tt is for the husband petitioner to satisfy
the Court that the . offence has been commitited, What-
ever the popular view may be, 1t reaains true to say
that in the eyes of the law the commission of cdultery
is a serious matrimonial offence. 1t follows, in wy
view, that a high standard of proof is required in order
to satiefy the Court that the offence hasg beon commiticd,
(Bagtable v, Bastable & Ssunders (1968) 3 A1l B
701, 7047,

R,

I accept the views of Wilmer L.J. to contain a true statemcnt
of the. Standard of proof required and I am guided by that view in
arriving at my decision in the present vase, s I have said b fore,
the success of the petition depends to a large extent on the evidence
of the paid private investigators, Mr. Wilson and his assistant
Mr. Radway. I have looked at their evidence with gre:t care and huve

those
found that they are discredited on _/ noints which were directod at
establishing nossible familiarity and cohabit:tion. Familisrities by
themselves are insufficient to found a decree, thoush topether with
cvidence of opportunity, may Ee juﬂf sufficient for the Court to draw
the inference that adultery has taken place. In so far as the evidence
of those two witnesses goes, they have failed to establich any
familiarities or improper behaviour between the ressondent nd the
intervencr, [t is true to say that the inference that adultery hasg
taken place arises if the respondent and intervener gpend the night

in the same room (see Yoolf v, Woolf ZT9317, P. 134) but I have not

accepted the evidence that it so happened. In the event, I am left
with only the evidence of Mr. 'ilson as to the conversstion between
himself, the respondeént and the intsrvener., No admissions werc made
except that the respon'ent nnd intervener were living under the same
roof, and the uncontroverted evidence is that the :intervener was 2
tenant of the respondent, Proof of peneral cohabitation excludes the
necessilty of proof of particular Ffacts to establish adultery

(Rutton v, Rutton Zi97§7 2 Hag, Con. 6), but is there such proof of

general cohabitation? The foct that 2 wan and a woman are living

under the same roof does not noceszarily provide proof of connbitation.
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(Bve Bartram ve Dariram (L949) 2 ALL ©eR. 270). It scems to me th-i
the evidence must ¢ further and ot least show that the parties have
becn living as man and wife, thouph proef  of sexual dntercourse woulsd
not be requircd, The Court must talie a common sense view of the facts
of each casce and decide whother or not there is proof of gencinl
cohavitations. I accert the cvidence that the intervencr wes the tenont
the

of the resnondent. I further accepbf uncontroverted evidence thot they
did not share the same bathroom and thet although they shared a cuminon
kitchen, they did not coolr for vach other, I will ot hold thot whore
a person who 1ls living alone takes a tenaunt of the opposite sox under
the same roof, cchabitation is cstoblished or that it inevitably points
to their having a sexual relaticnship.

One oi the objects of cross-cxomination 1s to establich neots
own case by means of the opponent!'s witnesses. The respoendent and
the intervencr ucre subjected to crogs-cxamination, no doubt for this
pUrpesce  Hre Shelton in his address has asked me to draw the dnfercuce
of adultery from certain circumstances which, if T understand him
corractly, he contends cannct be mere co-incidence and he pointed to

the folluwing cevidences-

rate in 19773 the spondent and the intervener runowv;
achquaintances in 1877

(1) "he petitioncer said that the marriase commencad to Jde
r
0

[C4
7

"
i

It Qous not appear to me thet if the marrisge did commence to deterio-

rate then, it can be ~tiributed to the renewal of acquaintances boetwoesn

the partics, The only cvidence is that they attended the samc church.

There is no cevidence to surgest that they were meoting otherwise than

churche

(ii) "The petitioner said that the respondent bepan staying out
late in 1977 and gave owcuse as “singing," and it was that
year thnt the reswondent started attendlng the Moravian
Church and met up with the intervencr.”

The respondent denied staying out late at nights except on the wdd

occusicn when his job Lept him away from home. But cven assumin: that

he did stay cut late ot nights, whure is the evidence to say thet an

a

gsociation with the intervency wos che cause? The petitioner cadd he

ves out Miith the boys," ond if that is so, is there nny contr dicting

fib/
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} for the
undent finds it neces
poh o neguaintance, and fn the

znees, could thut b

the Pebitioner loo

tL\ e

to rant aoroon
Lisht of Jamsi
¢oaonablo?n

But the respondent jave ovidence that it was because of his ilinu.os
and the foct that he vas then #lone In the house, thot he lecided to

take in o tenante The intorvenci said she décided to loave her own

homoe and te move dinto runted accomoc

tivn because she was suffering

from blood pressure and her own home was very noisy and was not
cenducive to rests Hoving scen No. 36, Bronx Avoenue she Jocided o

rent a rooa therce Thuse reasons may wot appesr to be vdry convincir

but they were uncontrovertods,

(iv) "The regpondent did not call his wife in the United States
of America end tell her of his illness in 1370, but din
197 he had called her to come home, Instend whot he @
wrs bo contmet his church and then zetg intorvener to
the role »f hig wife,”

I do not repgard that oo a rescoaable inference to be draun frem the

proven facts. The dntervencr did gay thnt before she went to
bDroux Avonue, she had overhes+»d thoe responddnt say that he wos thinkin
of having someons eolsc in the home in cose of illness or cmeroncy an.
it vas then thot she becane awere of hig desire Lo take soncone in the

home, She was

nelced the questicn, "so you knew that in the ovent
thot Mre Moore got sick thoet yeu would hove to agaist hime™ Hew
answer was, ‘nol necessarily ooy, I owas awore of ite. I it become

neconssary Lo owould assist hime”  In the event would it be an unreasonable

thing to do and fs thet a role exclugively rescerved for wives? This
W

wns not advanced Ly Lthe intervencr o8 2 reason for hor renting the

room b No. 30, Bronx Avenuc.

(v) Whe o

D nt did not tell the Petitioncr that o
renting out uhe room althoush he wrote her a few g

beflfore, and the home was jointly owned by them.
respu dent pas never under the impression that his v
had hime The Petiticner had »neid three ﬂﬂntqg
i ]dTy in advances to thae helper.ht

(vi) "The dintervencr sald she there to rest - she
not know if the reupﬁnﬂmnt was narricd then and it vas
net her hc : > hears that he i
after the 12th July, 1%
heors : i t 'hc 1‘urunﬂont's wide

had ¢ hi there and yob che has not roemov. e

>
ouestion, "Is thet the ‘ﬁC’tl' 3

ATV

the

ey rale oy ;.]
OG0

" o
on 7




From all the circumstances uutlined chove, the Petitinnor
cumalative
sking the Court to pay that the / effect shows that the

-

relationchiy of the rzspondent and dinteorvener was not innocents

motive cun be irdorred from guch ocvidence and from their behoviour.

Tven 1f goncral cohabitation is not established, then opnortunity

cwists from the admitted fact thet they are living under the sunce rocf,
Such woere the arguments cdvancod in that rveg

favour oy

the Potitionaorts prayer for o decroes But they are bound to fail,

In my viow the evidenco at its hijhest has only established ~round

Tor suspicion and an opnortunity to commit adultery; it has f2llen
short of the standard of proof rogquired to establish adultery betwoen
the two partiese. The reapondent cxpressed his strength teo "roesist
tomptation dn sexunl matierse’” He said that when the intervener came
to live in the house he had not hrd sexuel intercourse fer several
years and this scems to be borne out by the evidence of the Petitioner,
at least in so for os she wos crucerned. He said he has taken his
mind off sex. In all the circumsiances I cannot say that T anm
satisfied to the required standard that from the noture of things the
respondent has committoed adultoery with the inturvener, either on the
nizht of the 12th July, 19738 or any time at No. 36, Bronx ivenues.

The Petitioner has failcd to discharse the burden placed on her fo
prove that the respondent has coomitted adultery, and consequently,
cthe decree scupht must be reifused,.

Having regard to my findings, it will Le unneces.ary to
review the evidence tendered for and against conduct conducinge Suffice
it to say that if I oam wrong in my findings, and the Petitioner is
indeed entitled to a decree -on the evidence, I would hold that there
ig insufficient evidence to support the respondent's claim that the
Petitivnerts conduct amounts to conduct conducing, and for that
reason I would not have cxercised by discretion to refuse the decrec,

In my judgment, for the roasons already stated, the Petition
is dismissed and tho intervener is dismis od from the suit.

The question of cdsts 1s reserved for arsument.



