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12 10 GUURT OF BPPEAL

ARCIC COURT CIVIL APPEAL NO: 9/148

BEFORE: The Hon. Mr, Justice Furte, J.A,
The Hone Mr. Justice Downer, J.A.
The Hon, Mey Justice Gordon, J.A. (Ag.)

OLTWEEN JUNITOUS MORGAN APPLICANT/APPELLANT

PNV THE ATTORMNEY GENERAL RESPONDENT /RESPONDENT

lioe Jamsuy with Enos Grant for Appellant

Poirick Rotinson Deputy Sollcitor General with
Mr. tougias Leys for the Respondent

October 11, 12, 13, 14, 21 & December 6, 1988
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The appellant |s the subject of an Extradition Order méde
acrinst him on the 4th June, 1987 by lils Honour Mr. Karl Hazr}son,
Resident Magistrate for the parish of Kingston al the request 6fLJThe
Government of the United Stetes of America, and by virtue of Sectlon 10
of thoe Extredition Act 1870. Consequent upon this crder, he applled to
the Full Court ?f the Supreme Court for a writ of habeas cofpus ond on the °
94l Octeber, 1987 after a hearing lasting six days, the courfudlsmissed

Bie adicstion 10 Cd relersed from custedy. The appellant Thercvatter

it oo originating meotion sceking severst Jdeclorations pursuant cto

sectiore 29 of the Constlitution of Jamaica. Al the hearlng, the Cod}f
uphctd 2 praliminary legal peint dekon by the respondent Tieo that the
prowis: to saction 2% (2) was appliczble e the circumstances of 76;
cos. et ceardingly the Coort cfu!J nd wexercise 1ts powers under thot

cocti vy 1t is from +hod decisicn of the Ceurd, the reesons for which
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are set out In the judgment of Zacca C.J. and Bingham J, (Ellis J,, concurring),

that the appellant has appealed to this Court.

. 4 It Is convenient to set out hereunder the declarations asked for
N

\—qt the 6rlglnaflng motlon,
| i« A Declaration

(a) that sections 15 and/or 16 of the
Constitution and in particular
Sections 15 (1) (b), 15 (1) (})
- 16 (1) and 16 (3) (e) have been and/
or are belng contravened in
relation to him In that he Is belng
deprlved of his persons! |lberty
and/or his treedom of movement and/or
his right to reside In Jamaica;
and/or his Immunity from expulsion
(:;3 from Jemalca; and/or

(b) that the order made by His Honour
Mr. Kar! Harrison on 4th June, 1987
that the Applicant Is proven to be
a person convicted of an
extraditable crime and that he be
committed to the General Penitentlary
to awalt his surrender to the
Government of the United States cf
America contravenes .the Applicant's
rights under sectlions 15 and for 16
of the Constituticn as aforesald; and/
or

C (¢) that the orders made by the Full
. Ceourt on the 9th October, 1987,
dismissing the Applicent's application
for an Order of Habeas Corpus Ad
Subjiclendum contravenes the Applicant's
rights under section 15 and/or 16 of
the Constitution; and/or

(d) that the applicant ls not a convicted
person within the meaning and Intendment
of section 10 of the Extradition Act
1870 and/or sectlion 15 and/or 16 of the
Constitution; and/or

iy

(e) that the Applicant's detention s not
In exccutlon of the sentence of o court
. In respect of a criminal offcnce of
which he has been convicted by any
court In Jamaica or elsewhere; and/or
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{(f) that there was no evidence before
His Honour Mr. Karl Harrison that
the purpose of the rcmoval of the
hpplicant from Jamaica is so that
o he should undergo imprisonment in
(\ \ exccution of the scntence of a court
in respect of a criminal offence
of which he has becn convicted
within the intendment of Section 10
of the Extradition Act and/or
section 15 and/or 16 of tho
Constitution: and/or

\ (g) that the said Orders of His Honour
Mr. Karl Harrison and the Full Court
or cither of them arce unconstitutional,
null, void and of no effect;

The oppellant also asked for the following order:

(:j\ 2. An Order

) ,

(a) that the applicant be forthwith
rcleased from custody; and/or

{b) That the Rcspondenf pays tho
costs of these proceedings.

“And also

3. Such further ond other reliefs as to
the Honourabie Court may seem just.

He then advanced the grounds upon which his application is based. These are
"inter alia”

(\z’ (a) that His Honour Mr. Kar!| Harrison
and/or thce Full Court misdircctoed
itself on the truc and proper
construction of the word
"donviction® and/or fconvicted'

as used in the Extradition Act 1870
' es part of Jamaican Law; and/or

(b) that sectlon 15 and/or 16 of the
Constitution contains clcar
directions that the word ‘conviction
and/or ‘convicted' as uscd in the
Extradition Act 1870 should be
interpreted in the tegnl sense; that
(f“\ is, to include sentunce, and/or
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(c) that the Extradition Act 1870 should
be interpretced in 2 manner ‘to make

+ 1t conslistent rather than conflicting
with the express words of the iy

+Constitution; and/or

(;'> . (d) that the Extradition Act 1870 as a

- ' PEMAL STATUTE OUGHT TO BE construed
in favour of the citizen, In
particular wherce his [lberty is af
stake.

It Is manifcst from Thé récord, therefore that the contravention
of his tundamental rights allcged by the appellant has its basls In the
inferpretations glven by the Resident Magistrate and the Full Court to the
WCInds s‘c:onvicfed'. and/or tonviction' as used in the Extradition Act 1870 and
whether or not thelr findings in that regard are In conflict with sectlicns

<\,ﬁ 15 and 16 of the Constitution, |

In Bis affidavit in support of the originating motion, In
outlining the history of his casc, and setting out the arounds and argumonts
thot were advanced In the Full Court In the habeas corpus proceedings, the
appcl lant makes 1t quite clear in paregraph 11 (g) (il) that the meaning of
the word "conviction' and/or convicted” was onc of his main contentions

before that Court.

(;x The paragraph roads as follows:

Paragraph ||

"That in sum and substance the following
grounds were advanced on behalf of your
applicant before the Full Court -

(g) (ii) that lastly and in any
ovont the word 'convictlon?
or 'convicted! in the
Extraditlon Act 1873
borc Its primary cocmmon
law meaning of verdict and
sentenca. ™

( ; The appellant also attests to the following in his affidavit:

“"That your applicant is informcd and
verily belleves that the Order of
the Resident Megistrate Mr. Harrison
herein committing him to priscn and
the Order of the Full Court
dismissing his application for Hobuos
Corpus are wrona.”
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in brief, the appeliant's complalint Is that the flindings by
\ the w“esident Magistrate and the Full Court, that he Is a convicted person
<i:,Jwi+hln the provislons of the Extraditlon Act 1870 have resulted In a
breach of his fundamental rlghts which are protected in Sections15 and 16
ot the Constitutlon, boecause the former resulted in the order of
extradition, and the latter in a refusal of the writ of hateas corpus to
Firloase him from prison.
The rights alleged ftc be breached are set out in sectlon 15
and sectlon 16, \
(::\ | | first refer to sectlon 15 which reads as fol lows:
/ S. 15 (1) No person shall be deprived cf
his personal liboerty save as may in .
any of the following cascs be
authoriscd by law.
and then the section sets'out the cases 'authorised by law', of which the
following two are reluv;nf;
'
(L) «oeo..'in execution of the sentence or
' order of a court, whether In Jamalca

or elsewhere in respect of a criminal
offence of which he has teen convicted;

or

(;,/ ' (j) for the purpose cf preventing the
unlawful entry of that person into
Jamzica, or for tho purpgse of cffecting
the expulsion, exiradition cr other
lawful removal of that person from
Jamalca cr the taking of proceedings
relating thereto."

) f ;he appellant's detention came within the twe sub-paragraphs
(b) and (J) thon there could be no breach of scction 15.
Any declaration that therc wes, is, or is likely to be 2
(i;\ tresch of 2 fundanental right profected in scctlon 15, cannot be avollable
anless 1he deprivation cf perscnal liberty wes not under clrcumstances

asuthorised Ly law 2s set out In (a) to (k) of =ecticn 15,
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6.

Sectlon 16 deals with the ‘brotection of frecdem of movement t

and for clarlty Is set out verbatim hereunder In relatton to the relevant

‘ sectlons.

"S. 16 (1) No person shall be deprlved of
his freedom of movement, and for the
purposes of thls sectlon the sald
freedom means the right to move
freely throughout Jamalca, the right
te reslde In any part of Jamalca,
the rlght to enter Jamalca and
Immunity from expulslon from Jamalca

(2) Any restriction on a person's
freedom of movement which Is
involved In his lawful detention
shall nct be held to be Inconslstent

- ~ with or In contravention of thls
(;/ section,

(3) Nothing contalned tn or done
under the authority of any law shall
be held to be Inconslstent with or
In contraventlcn of this sectlon to
the extent that the law In questlon
makes prcvislion

(a)......‘.’.Q".‘....""'.........
(h)..ooooo;ooonoo-o-..b.oo-hiooono.
(C)..............'..'.......‘......

(d)..l......'.'."...""".'...‘..I
(e) for the removal of a person from
. Jamalca to be trled cutslide
( ) Jamalca for a criminal offence
- or to undergo Imprlsonment outslde
Jamalca 1n exscutlon of the _
sentence of a court In respect of
a criminal offence of which he has
been convicted."

As In sectlon 15, the protection Is In subsectlion (1) with
exceptlons provided for In subsections (2) and (3), subsectlon (2) makling an
cxceptlon where a person is lawfully detalned and subsection (3) (e) In the
case of extradition.

(“\ The contraventlons alleged by the appellant, therefcre must
nccessarlly relate to rights protected by section 15 (1) not to be deprived
»f personal Ilberty and sectlon 16 (1) not to be deprlved of freedom of
movement Inctuding immuntty from expulslon from Jamalca,

The appellant moved the Court by virtue of sectlon 25 of the

Constituticn which Is set out hereunder:
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7. .

"25. (1) Subject to the provisions of
subsectlon (4) of thls secticn, if
any person alleges that any of the
provisions of sectlons 14 to 24
{(incluslve) of thls Constitution
hes been, is being or Is likely to

¢ be contravened In relation to him,
\_/ then, without prejudice to any other
action with respect tc the same
matter which is lawfully avallable,
that person may apply to the Supreme
Court for redress.

(2) The Supreme Court shall have
original jurisdlction t¢ hear and
determine any application made by
any perscn In pursuancc of sub-
section (1) of this sectlon and may
make such orders, lssuc such writfs
+ and glve such dircctlons as it may
ané]der appropriate for the purpose
= ' of cnforcing, or securlng the
(:ﬁ enforcement of, any ¢f the provisions
of the said sectlons 14 to 24
(Inclusive) to the protection of
whlch the person concerned Is entlitled:

St

Provided that the Supreme Court shall
not exercise 1ts powers under this
subsection if It Is satisfled that
adequate mcans of redress for the
contravention allcged are or have

been available to the person concerned
under any other law."

At the hearlng, counsel for the respondent took e preliminary

o
< Jpeint baseo on the proviso to section 25 (2). Tho Court, upheld the

preliminary point whlch is conveniently summarlzed In the judgment of
Zacca C.J., and is reproduced hereunder:

"In his preliminary objection Mr, Patrick
Roblnson for the Respcndent submltted
that the Supreme Court was barred from
exercising Its powers under sectlion 25 (2)
t¢ grant the redress sought by the
applicant as a result of the provisc to
the sectlion. He further submitted that
adequate means of redress have been

S avallable too the applicant for the
( j alteyed contraventlons f the Constitution
‘ under the Ixtradltlion ict 18700 The

right to apply for Hobeas Corpus afforded
by the Extradlticn Act ond which was in
fact utilized by the applicant, albeit
unsuccessful ly was an adequatc means of
redress for the contraventlon alleged by
the applicant.”

139%
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The question that arlses tn this appeal Is whether %he‘accepfance
by the Full Court of those submisslons was correct. However, it has been
conceded by the appellant that |f on the face of the records, the Full Court
could have come to a finding that the application was without merlt l.e., the
zpplication was misconcelved or that |+ manlfestly appeared that adequate
means of redress were avallable In other law, then there would be no necesslty
tc "hear and determlne" the merlts of the allegation,

Many Interesting and well reasched arguments wére presented by
tcth counsel In thls appeai, In refatlon to whether ¥kere ex|st adequate
means of redress for the alleged contraventlon of sections 15 and 16 of the
Constitution,

Before deallng wlth these, however, this Court, ought to examlne
the record to determlne whether or not the application for the declaratlons In
the orlginating motion Is misconcelved le. whether or not the allegations, if
accepted as factual, could amount to ‘a breach of the appellant's fundamental
rights and In par*léular the protectlon provided for In sectlons 15 and 16
of the Constltutlon. | new do so.

The authorlty for thé order of extraditlon made agalnst the
arpellant 1s the Extradition AC* 187-0.f Sectlon 10 of that Act empowers the
RPesldent Maglstrate in +He.caée of a fugltive criminal alleged to have been

cenvicted of an extradltion crime, |f such evidence |s produced, as would,

?QEBEﬂlﬂﬂfiQﬁibﬁfL2£§~9i;§?TQlE?: prove that the prisoner was convicted of
such crime, to commlt him to prison to awalt extradition., Sectfon ti of
the Act requlres the Resident Magistarte, |f he commlts a fugltive criminal
te, prison, to Inform him that he will not be surrendered unt!ll after the
explration ot 15 days, and that he has a right to apply for a writ of Habeas
Courpus. |

The fugltlive therefore has the right to apply withln 15 days

of the order, for a writ of habeas corpus, seeklng hls release from custody,

and tn effect preventing his extradltlon from the Island.

] +9%
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The Extradition Act of 1870, in force at the coming Into

cffect of the Constitution, has continued to be the legal authority up fo
\\)}he present time for theg extradition of fugltives to and from the

1

countries with whom Jamaica has such treaty arrangsments.

In those ¢ircumstunces the appllicabillty of section 26 (8) of

[

the Constlitution to this case must be examlned.
The section [26 (8)] states:

"Nothing contained In any law In force
Immed]ately before the appointed day
shall be held to be Inconsistent with
any of the provisions of this Chapter;
- and nothing donc under the authority
(“1> of any such law shall ‘be held to be
' dene in contravention of any of these
provisions,"

Though exhaustively referred to, In.the many Constituticnal
cases, that have been consldered in rospect of the Constlitution of Caribboan
countries, the followlng passage from the dlcta of Lord Deviin in

0.P.P. v. Nasralla (1967) 3 W,L.R. 13 (at page 18), speaking of the

Constitution of Jamaica, is cof utmcst relevance,

. "wWhereas the general rule, as 1s to be

Q‘ ; expected in a Constitution and as Is

~ here embodled in sectlon 2 is that
previsions of the Constitution should
prevail over other law, an exception
Is made In Chapter |l1. This Chapter
as their Lordships have zlready noted,
proceeds upon the presumption that
the fundamentel rights which It covers Vs
are already secured to the people of
Jamaice by existing Law., The laws in
force are not to be subjected +to
scrutiny In order to see whether or not
they conform to the precise terms of
the protectlve provisions, The object

- cf these provislons [s T ensurc

<‘\V that no future enactment shall in any

o matter which the chapter covers derogate

from the rights which at the coming infc

force ot the Constitution the individual

enjouyed. Accordingly section 26 (8) In

Chapter 111 provides as follows cieeees

p

The statement of Lord Devlin is obvlously predicaoted upon the

provislons of sectien 13 of the Constitution which rocads as fcllows:

1 +9¢
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"13. Whercas every person In Jamalca {s entlitled
to the fundamental rights and freedoms of
the Individual, that Is to say, has the
right, whatever hls race, place of origln,
political opinlons, colour, creed or sex,
but subject to respect for the rights and
froedoms of others and for the putiic
Interest, tc each and all of the followlng,
namely -

(a) llfe, llberty, securlty of the
person, the enjoyment of property
and the protectlon of the law;

(L) froedom of consclence, of® expre-
sslon and of peaceful assembly
and assoclation; and

(c) respect for his private and famlly
“f@)

the subsequent provislons of thls Chapter
shall have eéffect for the purpose of
affording protectlon to the aforesald
rights and frecdoms, subject to such
lImlitations of that protectlon as are
_contalned In‘those provislons belng
Iimitations designed to ensure that the
enjoyment of the sald rights and
freedoms by any Indlvidual does not
prejudlice the rlghts and froedoms of
.others or the publlic tnterest.”

The sectlon, In recogntzing that the fundamental rights and
freedoms covered In Chapter 111 were rights and freedoms to which the
Individual was already entltled, also recognlzed that those rights and
freedoms are subject to |lImltatlons which are deslgned to ensure that the
enjoyment of those rlghts and freedoms by any Individual does not prejudice

the publlc Interest,

Before the coming Into effect of the Constltution, the Indlvidual
~lready had a right not to be subject to arbltrary arrest or de;en+lon, as Is
now protected In sectlon 15, as also the right to freedom of movement as is
now protected In sectlon 16, Navertheless, the Indlvidual was subject to the
provislons of law, which permltted the deprivatton of his personal Ilberty, or
which provided for hls extradition l.e., hls expulsion from Jamalca. In the '
Instant case, the appollant was dealt with by virtue of the provislons of the

Extraditicn Act 1870 which was In force Immedlately before the Constitution

| 300
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came Into effect, and consequently nothlng done under the authority of

that law, can be held to be done tn contraventlon of sectlong!5 and 16.
Indeed sectlon 15 and section 16, by thelr owh provisions
j recognlze that no future law whlch deprives an indlvidual of his personal
Iiberty for the purpuse of extradition proceedings, (sectlon 15 (1) ()
and sectlon 16 (3) (e) ) would be an Infringement of the fundamental

rights and freedoms of that Individual,

L

In my view, the contentions advanced In the originating
motion and the afflidavit In support, are misconcelved not only because cf

( the appllcation of sectlon 26 18) of the Constitution but for other

reasons,

i The gravameﬁ of +he,appe}|an+'s complalnt In the originating
l motion Is In the allegation that the learned Resident Maglstrate and the
] Full Court which heard the habeas_c;rphs proceedings misinterpreted the

meaning of +hé word "convictlion" and/or "convicted" and thereby fell Into

error, To tmy mind, the Interpretation of a word In a stotute, Is a matter

— of substantive law, and no% a procedural error which affects the
fundamental rights of the appellant,
If this be so then the fullowing dicta of Lord Diplock In

Mahara] v. Attorney Genheral of Trinldad & Tobago (No. 2) (1978) 2 All E.R.

670 at page 679, so often clted Is directly applicable:

"In the flrst place, no human right or
funcamental freedom rececgnized by
Chapter | of the Constltution Is con-
travened by a judgment or order that
Is wrong and llable to be set aslde
on appeal for an error of fact or

- substantive faw; even where the error

o has resulted In a person serving a
- sentence of Imprisonment. The remedy

for errors of these kinds Is to appeal

to a higher court,

Where there Is no higher court to
appeal to thenh none can say that there
was error., The fundamental human
rlght 1s not to a legal system that Is
“Infallible but 4c one that |s falr,

I+ Is only errors In procedure that are
copable of constituting tnfringements
of the rights protected by section 1 (a)

e . I'ol
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"and no mere Irregularlty In procedure Is
enough, even though 1t goes to Jurisdictlong
the error must amount to fallure tc observe

one of the fundamental rules of natural
Justice,"

Thlg a|c+a related *é an alleged Infringement of sectlion 1 (a)
of the Constitution of Trinldad and Tobago which recognized that the people
of that twin-lsland state had alway; had and should contlnue to enjoy the
fundamental rights andffféedomé as §e+ out hereunder: |

"The rlgh+5'of +he indlvidual to Ilfe,
I Iberty, securlty of the person and
i enJoyment -of property and the rlght
'(.:} not to be deprived therecof except by
/ due process-of law,"
| Speclflcally the appellant Maharaj complalned that he was
1 deprived of hits liberty except by due process of law, because the learned
judye convicted him of contempt and commltted him to prison without speclfy-
Ing sufficlently the nature of the contempt charged.
Lord Diploeck therefore was dealing wlth a provision which

secured MaharaJ's right to due process of law which was violated by what was
z:w\ In effect & breach of the rules of natural justlce.
In the Instant case, nelther the orlginating motion nor the
affidavlt in support suggests that the appellant was not treated In
accordance with the law by virtue of which he was deprlived of his liberty.

Lerd Diplock's speech In so far as It relates to 'errors In substantive law!

not amounting to a breach of an Individual's constitutional right Is
therefore, in my oplnion appllicable to the clrcumstances of this case.

This view is strengthened by the speech of the same Law Lord

g (r“ In the case of Chokollingo ve. Attorhey General of Trinldad & Tobago (1981)
i 1 All E.R, 244 at page 247, where after referring to the passage of hls

speech In the Maﬁaral case which Is clted above, expanded on that statement
thus: .

B L
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"The arguments addressed to thelr Lordshlps
in the instant appeal, however, call for
some expansion of that statement, Under =
constitution on the Westminister modei,
l'tke that of Trinicdad and Tobaco, which is
based on the separetion of powers, while
. it is an exercisc of the lcgislative power
{ of the state to make the written low, it is
an exercise of The judicial power of the
state, and consequently a function of the
Jjudiclary alone, to interpret the writien
law when made and Fo dectarc the law where
iT still remains unwritTen, (.oveevececnee o
S¢: when in Chopter | the Constitution of
Trinidad and Tobayo speaks of 'law' It Is
spesking of the taw of Trinidad and Tobage
as interpreted or Jeclarcd by the judues In
The exerclse of the judicial power of the .
o I O
It Is fundamental to the administration of
Justice under & constitution which claims
. to enshrine the rute of law (preamble, poras
L‘\ () 2nd (e) ) that If between the partles
T 1he litigation the declsion cf that court
te iinal (elther beceause there is no right
cf oppez! fTo 2 higher court or because
neither parTy has avaoiled himseii of an
existing right of cppeail, The reievant law
as interpretfed by the judae in reaching Tne
court's decision Is the 'law' so far as the
entitiement of the parties to ‘cdue process
of law! under section 1 (o) and The
‘protection of lov' under section 1 (b) ore
concernes.  Their Lordship repcer what was saic
In Manaraj v. ATTorney Genera. tor Trinida!
and Tobago (No. 2). The fvncamental buman
\ riah® guorantecd bv secTiorn 1 {a) and (b} anc
(\;> section 7 of The Constiturlon is not 10 e
g lego! system whichn is Infallibic but TC one
which is fair.”

{
1

Although the Constitution of Trinldac and Tobauc and that of
1
. L}
Jamaica, are designed ditferently, both securcd almost the same funcemental
~ 1

+

rights and freedoms for thelr resrective peoples. The provision in sections

v

I and 2 of The Constitution of Trinidad and Tcbago cen with few exceptions,

be found in The confent of Chapter Il of the Constitution of Jameica.
In my view Thercfore, the fcorned Resident doyistrote ond the
./ -

\ .
\wu4| Court, In excrcising thelr judicial functions came To @ finding of

substantive law, 2s to whether the appellant should be extraditec - this

geclsion as disclosed In the reccerc dej.endont upon a legel inferprefaflon»ﬁki*~;

as to whother the' accused was o convicted poerscn under the Extradition Act. .
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14,

In those clrcumstances, and especlally having regard to sectlon 26 (8),
the concluslcns arrived at In both courts cannot be sald to be a breach of
the arpellant's fundamental rights as provided for In sectiors 15 and 16,

I turn now to the arguments advanced as to whether "adequate

means of redress for the contravention alleged are or have been avallable

to the person concerned under other law,"

Mr. Ramsay éon+ended +ha+ the Judges in the Suprems Court,
were wrong In upholdling the preliminary potnt and thereby refuélng to hear
and Jeterming the appllcatlon. (n my vle@ thls argumént (s untenable. The
court did hear and deform}ne'+ﬁé_ma++er on the basls of the legal arguments
that were presented to 1, qné did COmd‘fé the concluston that the breach of
fundamental rights complalned'of; could flnd adequate means of redress
elsewhere thereby enforclng +hquour+‘+§ fol low the s*rlc+uges of the
oroviso l.e. not to exerclse any of Its powers under sectlon 25 (2), In
those clrcumstances, there was ho necessity to determlinhe the valldity of
the allegation - that belng assumed for the basls of the atrguments on the

preliminary ;clint,

The questlon therefore Is whether there Is adequate means of
redress,

As already stated, and as cohceded by counsel In arguments,
the remedy of habeas corpus ls the redress avallable to a person who has
taen unlawfully detalned, as a result of an extradition order which is not
valld, The llnes were drawn as to the adequacy of that remedy, Mr. Ramsay
contending that In proof of a breach of his fundementtal rights In this actlon
brought by virtue of section 25 of the Constitution, the appellanf would be,
In addltion to belng released entltled to compensatlon for his unlawful

detontion, 1In addltlon, In a Constitutlonal action, the appellant has a

amar 4

right of appeal. In habeas corpus, he contends, the appelliant would not be
able to recelve compeﬁsa*lon, as hls.de*en+|on was a result of a judlclal
declslon for which the Judge would not be Ilable. Nor would the appel lant
have a right of appeal, elther o the bour+ of Appeal or to the Judiclal

Coemmittee of the Privy Couné\].
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The question to be resolved Is whether the adequacy of the
remedy avallable under other taw 1s to be determined by comparison to the
remedles avallable by.vlr}ue ot section 25 (2) or the determination ought
to be by ascertaining whether the ;emedy under other law Is sufficlent to
satistactorily redress the wrong suffered by the Individual. 1In my view,

the fatter 1s the correct manner of.appfoach‘+o the question. Lord Diplock

In Maharaj v. Attorney General of Trinldad and Tobago (no. 2) (supra) In

dealing with the meaning of the. word "redress" as used In the Trinldad

Consttitution satd +hus: o . v "

"What then s the nature of the 'redress!
to which the appellant was entitled?
Not belng a term of legal art it must
be understood as bearing Its ordinary
meaning which In the Shorter Oxford
Dictionary Is glven as 'Reparation of,
satisfaction or compensation for, a
wrong sustalned or the toss resutting
from this.' At the time of the
original notlce of motion the appellont
was still In prison., His right not to
be deprived of his l1berty except by due
process of taw was stitl belng
contravened, but by the time the case
reached the Court of Appeal he had lfong
ago served his seven days and had becn
reloased. The contravention was In
the past; the only practicatl form of
redress was monctary compensation.”

'Redross! therefore could have the form of reparation of, or
satisfaction for the wrong sustalned, which could be effected by the Immedliate
release of the appellant by way of a writ of habeas corpus. Of significance
Is that In the Maharaj case, he having already served his sentence, the only
redress avallable to him was monctary compensation for the time alteady
spent In prison, To ask the same question asked by Lord Diplock in Maharaj
"what then Is.fhe nature of the redross to which tho appellant Is entitied?"
In my view 1f It wore conc}uded,fha+ the appeliant did suffer a breach of
his fundamontal rights, 1., déprlvaf!on of his ||ber+y, then certalnly his
immediate relcase wouid be sufficlent reparation fo; the wrong suffered.

This he could ob{a[n undef other law l.e, by writ of habeas corpuss It Is
of some s!ganlcance'+ha¥ the appettant In the orilginating motlon does not

siaciflically pe*1+|6n for compensation,

a R
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Arguments were presented on both sides in respect to whether

or not an appeal Ly special leave still tics to the Judiclal Committes of
the Privy Councll fronxfhe decision of the Full Court on a matter of habeas
COrpus.

Mr. Ramsay argued strongly that such @ process Is no longer
possivle, and Mr. Robinson in reply impliedly conceding, that on an
examination of section 110 and 4 (1) of the Constitution It appears that
there remain no entlitiement in the cltizen fo petition Her Majesty in
respect of decisions not coming from this Court.

Having regard to my conclusion, In respect of the approach

t+o be teken in determining whether adequate remedy exists in other law, |

(;“; find it unnecessary at this time to express my oplnion on that question and

st

S A
upholding the preliminary point. In doing so they were not only paying

wlll reserve my comments for ancther time, when it becomes necessary to come

to a conclusion on that subject.

in my view, Zacca, C.J, and Bingham J., were correct in

obedience to the strictures of the proviso to section 25 (2) but also
apparently exercislng thelr inherent powers to prevent an abuse cf the Court's
process,

The appellant had already exerclsed his right to apply for 8
writ of habeas corpus which was available to him by virtuec of the Extradition
Act. There was no complalnt In the record of any error in that process which
amounted to a breach of natural justice - the only complaint belng an alleged
error In the Court's Interprefation of the statute under which he was belng
dealt with. Nor was there anything cn the record which supported the
allegations that hig fundamental rights undcr sections 15 and 16 were, were
beln;, or were fikely To be infringed,

The prqcédure complained of relotes to fthe exfradition
proceedings which werexconducfed undcr the Extradliion Act of 1870, an Act
which precpded Thercoming into cffect of the Con§TlTu+ion, and tTo which
section 26 (8) of the Constitution applles. In addition the very sectlons

of the Constitution which are alleged te hove been treached recognize

106
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(es | stated before) that any law which makes provision for the lawuful
detention of an individual for the purposes of extradition and anything
done under such law, will not be in contravention of these particular
protections, The fact that the appellant falled fto obtaln remedy from
the Ful Court on hls applicéfion for Wrif ot habeas corpus, suggests a
tinding by that court that he was justly held. The fact that he dccs
not have the right of appeai to the Court of Appeal or to the Judicial
Committee of the Privy Cou?cil would not in my opinion, affect that
conclusion and that Is fn Keeping with the words of Lord Diplock in “he
Maharaj cese fhaf'- '

"when there is no higher court to appeal
to, then none can soy that there was error."

" Indeed, having regard tc my conclusions that the interpretation
of werds in'a statute 1s @ matter of substantive law, the following dicta of

Lord Diplock in Chokolingo v. A.G. Trinidad and Tobago (supra) s also very

relevant.

“ MAcceptence of the appellant's argument would
have the consequence that the Judge had made
any error of substantive law as to the
necessary choracterlstics of the offrnce
there would be parallel remedies avallable
to him: one eppeal tc the Court of Appeal,
the other by originating appllication under
section 6 (1) of the Constitutlon to the
High Court with further rights of appeal to
the Court of Appeal anc to the Judiciel
Committee. These parellel remedies would
also be cumut=tlve since the right to apply
for redress under section 6 (1) Is stated
tc be 'without prejudice to any cther
actlon with respect to the same matter which
is lawfully available'. The convicted
person having exercised unsuccessfully hils
right of appeal to a highcer ccurt, the Court
of hppeal, he could nevertheless ltaunch @
collateral attack (it may be ycars later)
in a judgment that the Court of Appeal had
upheld by making an application for redress
under section 6 (1) t¢ a court of co-
ardinate jurisdiction, the High Court io
glve to Chapter (1) ¢f the Constitution an
Interpretation which would fead tc this
rcsult weuld, in their Lordships' view, be
qulite lrrational id subversive of the rule
of law which It f& a declarcd purpese of
the Constltution to enshrine."

| RO F
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These words were spoken of the provisions of the Constltutlon
of Trinidad and Tobago, which unltke that of Jamaica has ho proviso whlch
quallfles the exerclse 6f the powers of the Court.

in the case of .D.P.P. ¥ Feurtado (1979) 30 W.l.R. 206 whereo

the éppllcanf had obtalned a ﬂeelaraflon.from fhe Supreme Court agalnst the
Director of Publlc Prosecut!ons Qnder section 25 of the Constitution, that
he ought not to be trled and should be ﬁncondlflonal|y discharged by reason
of gross, unconsclonable and unreasOnabfe delay In breach of sectlion 20 (1)
of the Consflfuflén, the Court In allowing the appeal held that where a
Resldent Maglstrate refused or neglected to carry out hls statutory
functions the proper remedy did not fle In a motion under sectlon 25 of the
Censtltution but In the [nvocetlon of. the supervisory: jurlsdictlon of the
Supreme Court, by the seeklng of the appropriate prerogative orders.

in deillvering the judgment of the Court, Kerr J.A., at page 216

referred wlth approval to the followlng dicta of Lord DIplock In the case of

Harriklssoon (1979) 3 W.L.R. 362 at page 64:

"The right to apply to the High Court under
section 6 of the Constltutlon for redress
when any human right or fundamental freedom
is or Is llkely to be contravened, s an
Important safeguard of those rights and
freedoms; but lts value will be diminished
If I+ 1s allowed to be misused as a
general substlitute for the normal procedures
for tnvoking judiclal control of adminlstra-
tive action. In an originating application
to the High Court undet sectlon 6 (1), the
mere allegation that a human right or
fundamental freedom of the applicant has been
or Is likely to be confravened Is not of
itselt suffliclent to entlitle the appllcant
to Invoke the jurtsdictlon of the court
under the subsection 1f it Is apparent that

. the allegation fs frivolous or vexatious or
an abuse of ‘the process of the court as being
made solely for the purpose of avolding the -
necessity of applying In the normal way for
the apprdpriate Judictal remody for unlawful
adminlstrative action which Invoives no
contraventlon of-any human right or
fundamental freedom,

%0

I7C?ZJ



-

@

1793

19.
/

He then consldered the offecf.cf that statement on the Jamalcan

Censtitution In which there¢ Is the proviso,

"A fortleorl, thls Ys even more pertinent
when the Censtltution contalns a
purposeful proviso such as that in the
Jamalcan Constltution, si 25 (2)., We
are of the view that éven 1f there were
a contravention of the Constitution,

s. 20, adequate means ot redress were
avallable to the respondent under other
law and consequently, the court should
not exerclse Its powors under the
constitution, s. 25."

o

The argument advanced by Counsel for the appellant that the
proviso inhiblts the exercise of the Court's Inherent powers and restricts I+
to a2 slavish applicaticn of the proviso Is th my view untenables The Court
has 2lways had Inherent power +to praevent abuse of lts process, and
appllication ot the provlso adds to that Inherent power; rathet than erodes
it. 1t Is true that the dlcta In the Trinldad cases declded In the
Judicial Committee of the Privy Council, are to be consldered on the back-
ground that the Constitution of that country has no equivalent restrictions

on the exerclse of power as Is contalned |h the proviso to sectlon 25 (2).

I see no reason to dlsagree wlth the assertlions of thils Court In

D.P.P. v. Feurtado (supra) that statements In the clted passage from the
Harrlklssoon case (supra) and | alsc add the clted passage from the

ChckolIngo case (supra)are even more pertlnent when the Constitutlon contains

a2 purposeful proviso as In.the Jamalcan Constltution sectlon 25 (2),

The question of the Court's powers was also consldered by this

Court In Donald Anthony Thompson ve The D.P.P. and the Attorney General
5.C.M.A, 1/87 dated 13th November, 1987 (unreported). This case had a simllar
background to the Instant case. 'fhe abpellénf Thompson, with an order of

extradltlion under the Fugltive of Of tendor Act against him, applied to the /

Full Court of the Supreme Court for an order that he be dlscharged. During
4 Pt LL

the_hearling, Thompson +hrough‘hls;counsel applled to the Court to add an

14

applicaticn for a Declaration thats

——
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"the fundamental rights ot the applicant
to protection from arbitrary arrest or
detentlon guaranteed by sectlon 15 (1)
of the Constitutlion of Jamalca has been,
Is being and/or Is llkely to be
contravened in relation to the applicant,”

[\/} The application was refused and Thompson appealed. In dellvering
the majority judgment of thls Court, Downer & Wright JJA (page 16) expressed
the view that:

"existing law provided ample safeguards
by the writ of habeas corpus and
proceedlings pursuant to section 10 under
the Fugitive Offender Act."

And again (page 17):

"Even 1f the amendment had been granted
there was ample power In the Supreme
P Court to prcvent abuse of its process
(\J} if it was satisfied that a resort tfo
habeas corpus and relief under sectlion 10
of the Fugitive Offender Act were
adequate means of redress under other
law."”

This dicta is in keepIng with my own views in relation to the

L]

instant case and supports' the view that habeas corpus proceedings provides
'

'emple safeguards’, and recognises the Inherent power In the Supreme Court
to prevent abbse of Its 'process.

For the reasons stated hereln | would dismlss the appeal and
affirm the judgment of the court below. CbsTs Yo the respondent tc¢ be

agreed or taxed.

%10
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DOWNER, J.A.: N

The Issue to be declded In thls appeal from the Suptreme Court (Zacca, CJ;

Bingham & Ellls, JJ) is whether 1+ was correct in Yaw to have dlsmissed the
appellant's motlon on a preltmlnary objectlon of law taken by the respondent
Attorney General. To understand fhe.léSUes of law Involved 1t Is necessary to
summarise the affldavit évldeﬁce,and refer to the averments In the Origlnating
Hotlce of Motion. For the dg+erm[qafioh of the Supreme Court to be cortrect, the
evldence must have been assuﬁod'+o be true, so that the correct Interpretation

of the law could properly have dlsposed of the motion.

L]

The affldavit of Junlous Morgan discloses that he was a buslhessman
from Manchester and that he was remanded In custody at the Geheral Penltentlary,
pursuant to an Order made on 4th June, 1987, by His Honour Mr. Karl Harrison the
Restdent Maglstrate of Kingston. The order was made pursuant to section 10 of

the Extradlition Act, 1870.

He recounted that the next stage In these proceedings was his applica-

tion for a Writ of Habeas Cotpus In the Supreme Court, the hearlng of which lasted

some four days In September and October, 1987, and that the appllcatioh was
rcfused. In explalning how these proceedings were commencad, Morgan stated that

the Government of the Unlted States requested hls extradition and that the
211cgatlon agalnst him was that he was convicted In absentia in the Unlted States
District Court of Southern Misslssippl for the offence of possession with Intent

to distribute approximatoly 453 pounds of marljuana and ho admlts that he fled
from the Unlted Statos.

In recallifg the proceedings before the Resldent Maglstrate, he polinted
out that submlsslons were made challenging hls commlttal and stressed that he was
‘convlc+éd' In hls absence End that no sentence was imposed on him. Then he

stated that bosls of his éomplaln* which alloged that hls fundamen%al rights was

bronched. 1+ roads thus: -

"That your Applicant Is Informed and verily
_bolleve that the Order of the Restdent
Maglstrato Mr. Hartlson hereln commltting
him to prison, and the Order of the Full
Court dlsmlssing hls appllcation for Habeas
Corpus ate wrong: And that as a result
thereot your Applicant Is unlawfully
dotalned, hls freedom of movemeht restricted,
hts right to reside In Jamalca abrogated and

1B
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"his Immunity from oxpulsion from Jamalca taken
away: That your Appllcant says that accordingly
his rights under Sections 15, 16 and 25 of the
Constltutton have been and are belng contravened
In relation to him."

1+ ts pertinent to pause at this polnt to state that the appllcant Is

asserting that the Orders of the Resldent Maglstrate and the Full Court of the
Supreme Court In the Habeas Corpus proceedings were wrong and that i+ {g because
1 of these errors that there has been a breach of hls fundamental rights under

ﬁ(i Sectlons 15 and 16 of the Constitution. Nowhere does he state that there were

{ any submlssléns made on hls behalf before the Full Court of.the Supreme Court

; challongling the constltutlonnlity of tho Extradlitton Act or that thore were

;

breaches of hls fundamental rights and freedoms. Also signlflicent was the fact

It 1s of signlflcance that 1+ was after the dismissal of hls applica-

i::j that the substance of hls prayer was that he be released from custody.

tion In the Habeas Corpus proceedlings that he Invoked the jurlsdictlion of tho
Supremoe Court pursuant to soctlon 25 of the Constlitution. |In that motlon he
sought a Declaration which had six subheads. Fitstly, he sought declaratlons
that section 15(1)(b)(]J) and 16(1)(3)(e) had been or were belng contravened In
relation to him as he was derIyed of his right to restde In Jamalea. Secondly,
that the Order.madé by the Resident Maglstrate commitiing him to awalt his
surrender to the United States of Amerlca was In contraventlon of sectlons 15
and 16 of the Constltutlon, -fhlrdry, fhaf the order made by the Suprehe Cour+t
in Habeas Corpus proceedings conffavehed sectlons 15 and 16 of the Constitution,
Fourthly, that the appflcaﬁ+ Wasuho¥ 3 cohvicted personh within the meaning of
the Extradition Act, 3870 and.590+lons 15 and 16 of the Constitution. Fifthly,
that the appllcant's detentton was not In execution of a sentence In respect of
‘ a criminal offence of which ho could have been convicted by any court In
~f . Jamalca or elsewhe}e. Sixthly, that there was no evidence on which to base hls
}\\”J commlttal and seventhly, he relterated that the Maglstrate's order as well as

tho Order of the Full Court were null and vold,

1+ s nocessary to comment on the declaration sought and the grounds
for seeking them, Then the averments {n the Notlce of Motlon as well as the
affldavit evidence must be considered so as to determine whether the Supreme

Court was correct to have dismissed the motion on a preliminary objection In law.

[
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As for the first declaration séﬁ@hf It Is necessary to refer to section

1501 b)Y (j) of th> Cunalitudlon. Thot soctlai i~cads:

"15(1) No person shall be deprived of his
personal llberty save as may in any of the
followlng cases be authorised by law -

(;"> 53 J ceenen feereetanann

(b) In executlon of the sentence or
order of a court.whather In ‘
Jomalca or elsewhore, In respect
of a criminal offence of which he
has been convicted; or

(J) for the purpose of preventing the
unlawful entry of that person Into
Jamalca, or for the purpose of ‘
effecting the expulsion, extradition ‘
or other lawful removal of that \
" person from Jamalca or the taking of
(;J} proceedings raiating thereto;"

The signiflcance of this section In Chapter !il of the Constlitution
which Is captlioned Fundameontal Rights & Freedoms Is appreciated by referring to
section 13 of the Constltution which ts the preamble. This preamble makes It

cexplicit that the rights protected are subject to l!miTaonn% so thet others can
enjoy tThese rlghts and that the public Interest wlll also be vindiceted. This
Is ihe essance of constitutionalism~ |imited government as unresiricted i-lghts
lead to snarchy and unrestricfed power to tyranny. Here are The exact words of

section 13 -
)

"Whereas every' percon In Jamalca Is entitled
To the fundamental rights and freedoms of fhe
Indlvidual, that Is to say, has the right,
whataver hls race, place of origin, poliflcal
opinions, ¢olour, creed or sex, but subjoct
to' respact far the rights and frendoms of
others and for the public Interest, to sach
and all of the followlng, namely -

_(a) [llfe, liberty, securlty of the person,
the enjoyment of property and tho

(l‘\\ protoction of the law;
]
o~ (b) freadom of conscience, of expresslon
and of peaceful assembly and assoclatlon;
and

(c) Fespégf for his privcte and famlly lifc,

the subsequent provislions of this Chaptor shall
hevo effect for the purposes of affording
protection to the at-~resald rights and freedoms,
subject to such limitations of that protection
as are contalined In thosc provisions beling

1213
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Iimltations designed to ensure that the

enjoyment of the sald rights and freedoms

by any Indlvidual does not prejudice the

tights and treedoms of others or the

public Interest."

It Is agalnst thls background that the allegation that section 15(1)(b) & ()
has beenh and Is belng contravened Is to be examined. Be It noted that the slde
note reads "Protection from arbitrary artest or detention'". On the basis of the
affidavit and the allegation In the Notlice of Motlon 1t s clear that the appll-
cant was deprlved of hls Ilberty on the "order of a court" {n Jamalca and else-
where In respect of a ecriminal offence of which he has been convicted.

Section 15 of the Constltutlon recognises +ga+ extradition existed in
the laws of Jamalca.ﬁefore the -Constitution and 1+ 1s betng sanctioned for the
future. The right to be protected from arrest or detentlon or extraditlion from
Jamalca must be balanced agalnst the 4reafy obligations of the state which Is an
aspect of the public ln+érééf. So the order of a court outslde Jamaica as wel |
as the sentence of the court Is a Val;d foundatlon to surrender a person In
Jamalca provided 1t 1s author|sed by law. Conviction, therefore, covers alther
situations - In executlion of a sen*énée or order of a court, This s evidenced
by the expressed proviélons of section 15(1)(b) &{}).

How then can the Otrders of the Resident Maglstrate or the Full Court of
the Supreme Court to extradite the applicant be sald to bireach hls rights when
the orders of the two courts In question were made pursuant to the Extradition
Act? This act was designed to prevent arbltrary arrest as well as to comply with
the clalms of the forelgn state which requested his return., Further, how can such
an allegatlion stand In face of the admission that the Writ of Haboas Corpus was
rosorted to as that 1s the classic means of challenging arbltrary arrest and
111egal detention?

These were obvlous conclusfons the Supreme Court was entltled to make
In respect of the flirst three declarations as regards breaches ot sectlon 15(1)
"(b) & () ot the Constftutlon. As tor the other three breaches ot this sectlon |
of the Constitutlon the significance of 'conviction! within the Intendment of !

15(1)(b) has already beeh noticed and t+he applicant has stated that he was con- f
victed In Southern Mississippl District Court. The averment thet there was no
evidence before the learned Reslident Maglstrate on which to commit him, wes an |s%

|

|

|
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was ralsed In the Habeas Corpus proceedings. Here |s how the matter was ralsed

at paragraph 11(e) of hls affldavit -

"11. That In sum and substance the followlng
Grounds and arguments were advanced on behalf
of your Appllcant before the Full Court.

(a) ..virnnn. tss et s ess s beeasen

(e) That the evidence (of Appllicant and
: tbe Requosting State) disclosed

i L prcejJudice and breaches of Jamalcan
‘} standards of falr trlal In respect
L of the Applicant as a black mon
being trled In the State of
Mlisslsslppl: Further that the
Indlctment was procured froh the
Grand Jury by wholly Inadmlssible
evldence, that Is, hearsay: That
: I+ was submitted that for that

L o reason alohe the proceedlings were
(;’, wholly null and void, and the

_ 'conviction! was not a true

i | ‘ convictlon."

 §, As this matter was ralséd,and'de+ephlned by the Full Court of the Supreme Court,
the only complaint Is %haf the court was In error In finding agalnst the appellant
and for that error, If 1+.exlsfed, there was a further appeal avallable to the
Privy Counclii. tn any event, I+ waé not a breach of a Fundamental Right and
" Freedom. Simlilar prlhclples(apply to the complatnt that the Resldent Magistrate's
Order was nutl and vold. It could have been challenged on Habeas Corpus
:/j proceedings and the contentlon that the Order of the Supreme Court was null and
l vold could have been appealed to the Privy Councl! on the ground that there was
} A mlscarrlage of Justlice. Nelthor of these are breaches of Funcamental Rlights
; protected by sectlon 15 of the Constltutlon.

It Is now tIlme to turn to the allegatlons In respect of breaches of
soctlon 16(1)(3)(e) of the Constlitutlon. The relevant sec+lgn reads as follows:

E "16(1) Mo person shall be deprlved of hls
! freedom of movemont, and for the purposes

; . of thls sectlon tho sald freedom means the
<\ ) right to move froely throughout Jamalca,
e the right to reslde In any part of Jamaica,

tho right to enter Jamalca and Immuntty from
oxpulston from Jamalca.

ooooooooooooooo tscs s st bt b sas b btersse e

16(3) Nothing contalned tn or done under
the authortty of any law shall be held to
be' Inconsistent with or In contraventton
of thls sectlion 1o the extent that the
law In quostion makes proviston -

so0e e thoesasensaes ssesesedaebdo s
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" (o) for the removal of a person from Jamalca
to be trled outslide Jamalca for a
crimlnal offence or to undergo Imprison-
ment outslide Jamalca Ih executlon of the
sehtence of a court In respect of a
criminal offence of whlich he has been
convicted."

Once agaln when the declaratlions sought are examlnod agalhst these provislohs I+ Is
patent that extraditlon Is a recogntsed |Imitation to freedom of movement and

that 1f a person s removed from Jamalca to be trled outslde Jamalca or to

undergo Imprisonment outside Jamalca for an offence for which ho has béen

convicted then this would not be a contraventlion of section 16 ot the Constltution.

L}

The slgnlflcance of sactlion 26(8) of the Constltution

The maln thrust of Mr.. Ramsay's submission was that the Supreme Court

e -
\\_4/ :

ought to have heard his application on the merlts of the case before dismlssing

the cpplicant's motlon. Tho glst of this prelfmlnary objection on a polnt of

rntmh. “ S G

lew 1s that as the facts are assumed to be true,then the polnts of law In Issue
can dlspose of the case. Take thls case where section 26(8) of Chapter Il of
the Constltution is applicable. Bingham J, with whom Ell1s | agreed, adverted
to this In connectlon.with tho Extradition Act, 1870 but did hot develop thls
theme. It Is Imperative fo set out sectton 26(8) tn order to examlne lts scopo
and effect In these procecdings. It reads:

"26(8) Nothing contalned In any law In

force Immedlatley bofore the appotnted

day shall be held to be Inconslstent wlth

any of the provislons of thts Chapter;

and nothing done under the authority of

any such law shall bo held to be dons In

contravention of any of these provistons."

The slgnificant complaint of the applicant 1s that the judiclal
preceedings In the Resldent Maglstrate's Court and In the Full Court and the
Orders made [n these courts contravened hls constltutional rlghts In sections
& ) 15(17(b) and 16(1)(e) of tho Constitution. But the Extraditlon Act cannot be
] hold to be Inconsistent with the constltution as "nothing dona under the
authorlty of any such law" shall be held to be unconstitutional.

There are authorltles of the hlghest order which approve of such an

approach and the flrst of them |8 D.P.P., v. Nasralla [1967] 2 A.C. 238 and

10 J.L.R. 1. At page.247 of the first report Lord Devllh sald:

1816
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"Thls chapter, as thelr lordshlps have alrcady
noted, procceds upon the prasumption that the
tundamental rights which It covers are already
secured to the people of Jamalca by existing
law. The laws in forcc are not to be subjected
to scrutliny In order to see whether or not they
conform fto the precise terms of the protective
provisions. The object of these provisions is

. to ensure that no future enactment shall In any
{ N matter which the chaptor covers derogate from
/ the rights which at the coming Into force of

“the Constitution the iIndlvidual enjoyed.”
in the {ight of this, sections 15 and 16 of the Constitution which are
alleged to be contravened were entrenched to ensure that future laws are In
conflrmlty with The constitution but laws prior to the appolinted day 1962 and as
the Extradition Acfyand'acfs "done under the authority of such laws" are not to
be hc{d In contravention of the,constitution. Other important cases relferate

this Theme. For Instance Lord Diplock after referring to Nasraiis sald in

C le Freitas v Benny [19757 27 W.1.R. 318 at 320:

e

"Section 3 debars the Individual from asserting
that anything done to him that Is authorised by
a law In force lmmediately before 31st August,
1962, abrogates, abrldges or Infringes any of
the rights or frecdoms recognised and declareod
In sectlon 1 or particularised in section 2."

Further on page 321 Lord Diplock approved of the declision of the Couri of Appaal
In Trintc: 1 that the point falled in limine. He said:

"Thelr Lordships agree wlth the Court of Appeal
¢ that this contention falls in limine. Santonce
k;)/ of death for murder, as Thelr Lordshlps have

‘already polnted out, Is mandatory under the
Offences Against the Person Act which was in
force at the commencement of the Constifution.”

Lord Diplock relterated this stance In Maharaj v The Aftornoy General No. 2

{19787 30 W.I.R. 310 at 317. He sald:

"What confines s 2 to future laws Is that It

Is made subject to the provisions of s 3. in

viaw of the breadth of language used In s |

to describe the fundamental rights and frecdoms,

detalled examination of all the laws In forco
e In Trintdad and Tobago at the time the Consti-
g\ ) tution came Into effect (including The common

‘ law so far as 1t had not been superseded by

written law) might have revealed provisions
which (It could plausibly be argued) contravened
one or other of the rights or frowdoms recognised
and declared by s 1, Sectlon 3 climlnates tho
possibl |ty of any argument on these lines."

Another Instance of the sams approach is Boker v The Queen (1976)

A.C.774 or 13 J.L.R. 169 af 176.
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I+ must be‘rgiféfaféd*ThET.fhe prelimf;ary ijecflon In law taken by
the respondent that the soven declarations ought to have been refused was on the
basis of the averments In the Orliginating Motion and the affidavit of the
applicant, and so presented,the Supreme Court was entitled to rely on sactlon
26(8) of the Constltution to determine that the Extradition Act was Immune from
scrutiny if It were allegced that The.lawful arrest, detention and extradition
from Jamaica were breaches of section 15 of.The Constitution. Moreover extradi-
Tioﬁ of the applicant to undergo imprisonmeont outside Jamalca In execution of
the sentfence of a court In respect of a criminal offenco of’which he has been
convicted cannot be scrutinised on the grouﬂd fhéf.i+ wés In contravention of
section 16 of the Constitution, since such extradition was done under the autho-
rity of a pré*exlsflng law. | would, therefore, Qphold the prellminary objection
in law on this basis.

The reliance on the Provise to sectiorn 25(2)
of the Constitution

If it could be said that recourse to section 26(8) of the Constltution
was only Impilclt In the judgmenis of the Court below then there can be no doubt
Tha¥é¥he principal basis of tho judgment of Zacca; CJ whe wrote the
leadfng Judgment was the application of the proviso to section 25(2) of the
Constitution. It is, therefore, obligatory to set out that scctlion In full.,

"25(1) Subject to the provisions of subsection (4)
of this sé¢tion, If any parson alieges that any of
the provisions of sectlons 14 to 24 (inclusive) of
this Constitution has been, is being or is Ilkely
to be contravened In relatlon to him, then, without
prejudice to any other action with respoct to the
same matter which is lawfully avallable, that
person may apply to the Supreme Court for redress.

(2) The Supreme Court shall have original
jurisdiction to hgar and determine any application
made by any person in pursuance of subsoction (1)
of this scction and may make such orders, Issue
such writs and give such dircctlons as 1+ may
conslder appropriate for the purposc of cenforcing,
or securing the enforcement of, any of the pro-
visions of the sald sections 14 to 24 (inclusive)
to the protection of which the porson concerned Is
entitled:

Provided that the Supreme Court shall not oxerclse
Its powors under this subsectlion If It is st isfled:
that adequato means of redress for the confraventlon
alleged arc or have been avallable to thu person
concarned undcr any other law.

|1
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" ’(35‘2Any pé}gaﬁ\éggfleved by any dotermination

of the Supreme Court under this section m“y appeal

therefrom to the Court of Appeal."
Tho side note is entltled "Enforcement of protective provisions" and the framers
of thc Constitution recognised that the best safeguard for fgndamenfal rights
was to glve the applican#'dnimpeded access to the Supreme Court and further
rights of appeal to the Court of Appeal and thercafter to Her Majesty In Councll.
But although there Is Unresfric%ed access to the Supreme Court the framers of the
Constitution recognised Tgaflfhe powers of the Supreme Court exerclising its
orlginal jurlsdictlion must not be oxerclsed -If There;was adequate means of redress

under ofher‘law. Since on the appolinted day when the Constlitution came Into

effect there would be no new laws yet enacted by Parliament or decliared by the

- Courts then the corpus of pre-existing laws were assumed to conform with

Chapter |11 relating to fundamenta! rights. 1In any event thay were not to be
scrutinised to see if thoy breached the provislons of Chapter Ill. When adequate
mecans of redress are fo bu found In pre-oxlstlng laws then there 1Is an Intimate f>
conncction between the mandatory terms of the proviso to section 25(2) of the
Constitution and the mandatory order in sectlon 26(?) stipulating that pre-existing
lows are not to be examinod to doTermln0 ff by'cﬁénce they offend the provisions
of Chapter Ill. Thils theme is impliclflln the judgments o% Zacca, CJ and Blngham, J
In the Supreme Court and it was on that basis that they determined that the Writ
of Haboas Corpus could never be found to be Inadequate In this case. N
It Is to be noted that section 97(1) established the Supreme Court and

it Is appropriate to cite This secticn -

"97(1) Thore shall be a Supreme Court for Jaomalca

which shall have such jurisdiction and powers as

may be conferred upon it by this Constitution or

any other law.

L7 N ceceeeees

(4) The Suprome Court shall be a supericr
court of rcecord and, save as otherwisc provided
by Parliamont, shall have all The powers of such
a court.’
The Court, therefore, hes all the powers conferred on it by Acts of Parflament
0.g. the Clvll Procedure Code and the powers inherent in o Court of Record.

It can prevent obusc of its process, or 1t can stay actions under Its Inheront

ond statutory powers. It Is the judges of that Court who havo the Initial
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responsibl|lty of construlng the Constlitution. I+ Is commonplace that Judges
must hear before they determine but they can determine by hearln§ a prelliminary
objection In law and then determlne not to exerclse thelr powers to make order
for enforcing or securing sectlions 15 and 16 of the Constltutfon. This Is
where +jz provliso to section 25(2) comes Into play. 1t ls, therefore, agalnst
this background that the valldity of the order of the Supreme Court must be
determined.

By adver*fng to and 1n+erbre+|ng the relovant law at the outset of
those proceedings, the Supreme Court could flnhd that adequate means of redress
for the contraventlon alloged are or/have been avallable to the person concerned
under other laws, Thls waé:fho kernei of Mr. Roblnson's submisslons. It Is
again necessary to s+res§ that +he"su£s+ance of the applicant's allegatlon is
firstly that he has becn depflvod of his llberty by extraditlon proceedlngs and
an order In the Resldent ng|s+rafe;s Court and by Habeas Corpus proceedings
and an order In the Fuli Court and secondly that hls froadom of movement in
Jamaica Is restricted bocause he Is to be surrendered for sentencing to a
District Court In the U.S.A. But both In his atfldavit and the averments in
his Motlon he has stated that hls belng In custody was after extenslve hearings
before the Resldent Magistrate and the Supreme Court under provision of the
Extradition Act, 1870. The purpose of enshrinlng sectlons 15 and 16 In Chapter 111
Is to make It necessary for future laws deallng with extradition to provide means
whereby when an appllcant 1s arrested, the law provides him with a falr hearling
before he Is extradlted. It was oh thls basls that the respondent satlsfled the
Supreme Court exerclsing |ts orlglnal Jurisdictlion that the proviso ought to be
applied as adequate means are and have been avallable under other laws.

LL? this contoxt I+ Is nocessary to polnt out that both before the
Pesident Maglstrate and in the Habeas Corpus proceedings 1t was open to the
appllcant to take and arguc the alleged breaches of the Cohs+|+u*10n. Mr. Ramsay
submitted that had -he done so he would not have had the opportunity to Invoke

the Jurisdiction of thls Court because of . the authorlty  of McGhann v Unlted

States Government [1971] 12 J.L.R. 565, 18 W.|.R. 58 which was followed In

Donald Anthony Bevan Thompsoﬁ v D.P.P. ahd another ,unreported Supreme Court

Miscel lanecus Appeal 1/87..
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Both counsel expressed doubts as to whethor there was an appeal to the

Privy Council directly from the Supreme Court. The matter was adverted to in

Thompscn at page 12, and Exparte Donald Grant Sutt M, 59 of 1979 clted as example

where there was an application for speclal leave although this was refused.

I+ 1s, therefore, necessary to sof out the basls for a further appeal in this

cnse. ‘

Section 110 of the Constitution recognisod tho exlstence of the
Privy Counci! and provldes -a Sasls of appeal from tho Court of Appeal to that

Court. The statutory basls of the jurisdiction of the Privy Councli, however,

arc two Imporial Acts Tho Judiclal Committee Act 1833 and The Judiclal Commlttec

Act 1844, Section 3 of the 1833 Act emphatically states all appeals or

complaints In nature of appoals may be brought before Her Majesty In Councll

from an order of any court or judge. Sectlon | of tho 1844 Act 1s In widor terms
cs It speclflcally states that all appeals wore admissible from any court although
such a court was not a court of errors or court of appeal. This means of

inveking the Jurisdiction of the Privy Councl! Is not unknown in Jamalca see

AMtorney General of Jamalca v John Manderson (1846) 6 Moo. F.C. 239,

But I+ was submitted by the respondent that the saving clause In
scetion 110(3) of the Constitutlon restricted appeals to the Privy Councll to
those emanating from the Court of Appeal. The short answer to that Is that
section 110(3) prescrves tho right to petl+ion from docision of the Court of
Appeal and 1+ leaves untouched the Jurlsdiction of the Privy Councll to hear
appeals from other courts. To appreclate the force of this It Is best to sot

~ut soctlon 110(3) In full -

"110(3) HNothing in thls sectlon shall affoct

any right of Hor Majesty to grant special

ledve to appeal from declslons of the Court

‘of Appenl 1o Her Majosty In Councli in any

clvil or criminal matter." ‘
1t may also be necessary to aad that the two lmperial Acts are part of tho lows
nf Jomalca becauso sectlon 4(1) of the Order in Councll preserves them as
exlsting laws.

So concernéd_wero those who framed the constltutlon to preserve
exlsting laws that sectlon 26(9) of Chapter |11 also preserved laws which were

ndapted or modifled to cénfdrm wlth the Order In Councl! and the reproduction
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of existing laws In consol Idated or revised leglslation.”
Simllar submissions agalnst jurlsdiction for a furfhef appeal to the

Privy Councll were rejected in Ibralsbbe v The Queon (1964) A Q. 900 (Ceylon)

“and Maharaj v Afforney General (No. 1) (1976) 29 W.|.R. (Trlnldad) ‘The furthor

argument that the Prlvy Council| will not hear an exfradiflon case by way of

: special leave may be answered by citing-Attorney Gencral of Hong Kong v

Kwak~A-Sing (1873-74) 5 L.R. P.C. 179. So qulte apart from the means ot fedress
to challenge the arrest and exTrdd?flon, there éré still means of appeal which
so far have been Ignored. Here it should be nofed ThaT lmporTanf polnfs on the
infurprefafoon of the Constitution have been Taken in ordlnary crlmlnal pro-

ceedings, see Hlnds v|Tho Queen [1975] 24 W.|.R. 326 and that the Prlvy Counci |

has granted special leave to appcal in at least four cases since 1962 on

constltutional points namoly, King v Queen [1969] A.C. 304; McBean v The Queen

[1977] A.C. 537; Baker v The Queen 13 J.L.R. 170 and Robinson v The Queen [1985] -

A.C. 956. Another observation that is perhaps appropriatc Is that both the ‘
appllcafléns In Habeas Corpus and the Constitutlonal motions could have been set
down at the same tlme and heard one after the other so that If there were &
further appea! from one or both courts, the Privy CoUncil, in ény event, could
examine the consf{igv[pnajliy_and merits at the same tima.

é%_Why was the éupremc Court glven the mandatory powars under the provlso
not to éxercise 1ts powers if it was satlsfied that adcquatc means of redress
arc avallable under other laws? |t was an acknowledgement of the actlve role
that Parliament and the Judiciary would continue to play In developing the law
by leglsiatlon, on the one hand and on the other by Interpretation and the
application of common law principles, In accordance with the provisions enshrinod
in Chapter Il of the Constitution. Implicit in this acknowledgement Is the

scparatlon of leglslative from judiclal powers which Is one of the foundations

of constitutional government. 1t Is only when there has been a fallure to apply

or develop adequate means of redress that the Suprome Court would exercise Its

powers pursuant to soction 25 of the Constitution. Thls princlple
of constructlon is well krown In Amerlican Constitutional law and
fT is that the resort to the constlitution is o last resort 1f thero

~arc other laws which arc adequate to provide @ romody.,

1822,
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Lord Dfplock doveloped this principle in three c#dses from Trinidad. Mahara] v.

No. 2 was the startling point. At page 321 of [[1978] 30 W.!.R.,Lord Diplock sald:

"It Is true that instead of, or even as well as,
pursulng the ordinary course of: appealing dlrectly
to an appelliate court, a party to legal proceedlngs
who alleges that a fundamental rule of natural
justlice has been infringed In the course of the
determination of his case, could In theory seek
collateral rclief In an applicaetion fo the High
Court under s 6(1), wlth a further right of appeal
to the Court of Appeal under s 6(4). The High
Court, however, has ample powers, both inherent
and under s 6(2), to prevent Its process being.
mlsused In this way; for example, It could sfaV{L
the proceadings under s 6(1) untl! an appeal
against the judgment or order complainad of had
been dlsposed of."

His most authoritative statement, however, appear in Chokolingo v The Attornay

General of TrlnIdad.[1981] 1 All E.R. 244. In that case the applicénT,nafTer

pleading guilty, lgnored the appellate process and sought redress for breaches
of his constitutional rights. The clear statement of the Privy Councl| was that
if the judiclary were to Interprot the constitution In the mannor sought by the
appeliant [t would be Irrational and subversive of the rulc of faw. It is
nocessary to refer to the whole passage. It reads at page Z48:

"Acceptance of the appellant's argument would

have the consequence that In every criminal case
In which a pcrson who had boen convictod alleged
that the judge had made any error of substantlve
faw as to the ecessary characteristics ot the
offence thore vould be paralle!l remedies ovaliable
to him: one by appeal to the Court of Appcal, the
other by originating application under s 6(1) of
the Constitution to the High Court with furiheor
rights of appeal to the Court of Appeal and to
the Judicial Commitfee. These paraliel remodies
would be also cumulative since the right to apply
for redress undor s 6(1) is stated fo be ‘without
prejudice to any other action with respect o the
same natter which Is lawfully available'. The
convicted person having exerclsed unsuccessfully
his right of appeal to a higher court, the Court
of Appeal, he could nevertheless launch a colla-

" teral attack (it may be years later) on a judgment
that the Court of Appeal had upheld, by making an
applicatlion for redress under s 6(1) to a court

! of co-ordinate jurisdlictlon, the High Court.
To give to Chapter | of the Constitution an inter- o
protation which would lead to this result would,
in their Lordships' view, be quite Irrational and
subverslve of the rulc of law which it iz @
_ -~ declared purposc of the Constitution to onshrinc." .

This canon of construction has been recognised and acted upon in

Jamaica in Dennls McMorris v Calvin Benjomin and The Atforney General unreported

|22
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Supremo Court M. 53 of 1978 where the Supreme Court on Its own motion took the

Himine, D.P.P. v. Feurtado [1979) 30 W.|.R. and Thompson (supra).

In Feurtado, Kerr JA sald pf p. 216:

s
. \

e’

"In that regard the following observations of
Lord Diplock' In Harrikissoon v Attorney-General
of Trinidad and Tobaqo (4) (L1979] 3 WLR at p 64)
are Indicative of The. approach the court should
-adopt to applications of thls nature, namoly:

'The notion that whenever there Is a fallure
by any organ of government or a public
authorlty or public offlcer to comply with
the taw this necessarily entails the contra-
= vention of some human rlght or fundomental
freedom guaranteed to Individuals by Chapter
I of the Constltution Is fallaclous. The
right to apply to the High Court under s 6
of the Constitution for redress when any
human right or fundomental {freedom lIs or Is
[tkely to be contravened, s an Important
safeguard to those rights and freedoms; but
its value will be diminished 1f I+ is allowed
to be misused as a general substltuto for the
normal procedures for Invoking judiclal
control of administrative action.'

A fortiori, this ls even more pertinent when the
Constitution contains a purposeful proviso such
as that in the Jomaican Constitution, s 25(2).

We are of the view that even 1f there wereo o
contravention of the Constitution, s 20, adequate
means of redress were avallable to the respondent
under other law ond consequentiy the court should

not exercise its powers under the Constltution,
s 25."

) OB

{" 'A rccent authority to support this construction of the proviso Is Erland Blomqulst

v. Attorney General for Dominica,unreported P.C. 58 of 85 dellvered on 3rd March

1977 at pp.

4-5,

It Is In the light of these princlples that we must examine the basls

of Mr.

In that cose the contravention alleged was that the trial judge falled Yo Inform

Ramgay's contention fthat thls application Is simllar to Maharaj No. 2.

th. opplicant of the specific nature of the contempt for which he was charged.

(;»Hu was found gullty and lmpriSOnod"and on appeal to tho Privy Councl! In
y §

Maharaj Mo. | the conviction was sot aslde.’

section 92(3) of the Trinidad 1962-Cons+l+u+[on Is simllar to 110(3) of the

Jomaican Constitution,

the Privy Councili.

High Court for brseaches of his constitutional rights.

in his

Maharaj did not refraln from Invoking the jurisdiction of

At the sama time he launched col lateral proceedings In the

Some of the allegations

notice of motton wore found to boe misconcoulved, but there was one of

.chl

Here It should be noted that although
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substance an! I+ 15 Instructlv 4o s ¢ how Lor! Dirlock uscritus ft. Page 316 of

(19787 30 W.I1.R. In Maharaj No. 2 reéds thus:

"Mevertheless, on the face of I+, the clalm for
redress for an alleged con1raven+!on of hls
constltutlonal rlights under s 1(a) of the
Constitution fell within the orlginal jurisdic-
tion of the Hlgh. Court under.s 6(2). The clalm
does not Involve any appeal elther on fact or on
substantive law from the décislon of Mahara]
that the appellant, on 17+h April 1975, was
gullty of conduct that amounted to a con+cmp+
of court. What I+ does Involve Is an enquiry
Into. whether the procedure adopted by the judge
before committing the appellant to prison for
contempt conitravened a right, to which the
appel lant was ontltied under s 1(a), not to" be
deprived of hls |iberty except by due process
of law."

What does sectlon 1 of that Constltutlion say -

(1) 1t (s hereby recognised and declared that
In Trinldad and Tobago there have exlsted and

shal | continuo to exlst without discrimlination
by roason of race, origin, colour, rellgion or

sex, the followlng human rlghts and fundamental
frecedoms, namoly -

(a) the right of the Indlvidual to 11fe,
IMberty, securlty of person and enjoy-
ment of property, and the rlght not to

bo deprived therecof except by due
process of law.

It should be noted that befora the constitutlion 1+ would have been
uniewful to have commltted Maharaj for contempt without informling him of the noture
of the charge, but the only redress was an appeal. After tho constltutlon there
Is a now remedy In public law which empowored an applicant to complaln of a
breach of hls constitutional right and o be accordod a remody by the courts.
Further by section 6(1) of the Con§+l+u+lon an orlginal jurlsdlction was conferrod
on the Supreme Court to adJudlcate on such a matter In addition to any other
riaht of action that the applicant may hava.. .

Speclal cmphasls sgouid be placed on the words "ané the rlght not to
be deprived therecof except by due préceés of law". It conflnos the complalnt to
brecaches of fundnmontal Jus+leo and'rocognlse that Courts orr and therefore, a
system of appeals are ﬁar* of fhe Const!tutlon. Moreovor, by makling the High
Court a superlor court of record (Sectlon 74) and endowing It wlth the plenitude
of powers of the High Court before the Constltution, the High Court SIso has theo

supurvisory Jurlsdiction over Inferior tribunals,

/325
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It Is In the light of all thls that Lord DIplock was at palns in

Mahara] No. 2 to set out the scope and Iimlts of new remedy. At page 321 he sald:

"In the first place, no human rlght or fundamental
freedom recognlsed by Chapter | of the Constlitutlon
Is contravened by a Judgment or order that Is wrong
and llable to be set aslde on appeat for an error
of fact or substantlve law, eveh where the error
has resulted In a person's serving a sentence of
Imprisonment. The remedy for errors of these kinds
§ Is to appeal to a higher court. When there Is no
hlgher court to appeal to then none can say that
there was error. The fundamoantal human right Is
not to a legal system that Is Infalllble but to one
that Is falr., |t Is only errors In procedure that
are capablo of constitutling Infringements of the
rights protected by s 1(a), and no mere Irregularity
In procedure Is ohough, aeven though I+ goes to

Jurisdlction; tho error must amount {o a fallure -
N to observe one of the fundamental rules of natural
E(:/) Justice. Thelr Lordshlps do not belleve that thls

can be anythlng but o very rare event."

Additionally to emphasise how rare these Instahces were, further on the

pag> he sald:

"In the third place, even a fallure by a Judgo to

) observe one of the fundamontal rules of natural

I Justice does hot bring the case within s 6 unless

i It has resulted, Is resulting or Is llkely to

ﬂ result, In a porson being deprtved of Ilfe, |lberty,
i securlty of the porson or enjoyment of propetty.

' I+ Is only In tho case of Imprlsohment or corpotal

! punishment undergone before an appeal can be

t::) heard that the consequences of the Judgment or order

cannot be put right on an appeal to ah appollate
court," -

l What was before the Supreme Coué+ In thls Inhstance? The substance of

. the appllcant's clalm In his notlce of motlon was that there were breaches of his

?4 constitutional rights In respeé+ of secf{oﬁ 15¢1)(b)(J) and 16(1)(3) (o) of the

| Constitutlon. So far as tho complalnts relate to sectlon 15, the Constitution
precludes doprlvation of«llbér+y:by way of éenfence or order of a court In Jamalca

¢+ or elsewhere save as may be ahfhorlséd by law. Also precludod Is extradition
<: ) savo as may be authorlised by law.

On the face of the motlon and on his affldavit I+ was manlfest to the ~
{ Supremo Court that adequato means of redross were and had beoh avallable to the
epplicont under other law. The applicant wes commitiod by o Resldent Magistrate
and had recourse to Habeas Corpus proceedings {n the Supreme Court. That he
rofused to take hls constitutional polnts in the Habeas Corpus proceedings or

‘% B ——

refusad to Instltute proceedings for speclal leave to Privy Councl! does not

} L]
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make those means of redress lnédeduafo. Moreover, thore was no demonstration In
this court elthor In the record or In submissions that any procedural errors by
the Resident Magistrate or the Supreme Court In the Habeas Corpus proceedings wer:
capable of contravenlag sectlon 15(1)(b)(}) of the Constitution. |f any such

allegatlon were expressed in the record, this Court as a court of rehearing, could

have heard and determined the matter.

A simitar analysls applles to the alleged breach of section 16(1)(e)

pertzining to freedom of movement and extradi+lion to serve a sentence of Imprison--

L}

ment. It Is true trat by sectlon 16(1) no person Is to ba expelled from Jamalca,
but,to relterate, secilon 16(3)(e) states:
"e(1) ...

(3) MNecthing contatned In or done under the
authorlty ¢f any law shall be held to be
inconsistent with or in contravention of this

sactlion to the extent that the law In question
makes provislon -

() ‘or the removal of a poerson
ftom Jamalca to be tried out-
slte Jamalca for a crimlnhal
offance or to undergo Imprl-~
sonmnt outside Jamalca In
oxecutlon of the sentenco of

. a coutt |n respect of a
" eriminzl; offence of which he
- has been convicterd,"

The applicant refors the proceodings pursuant to +h Extradition nct, 1572,

This Is a pre-exlsting law with safegﬁafos which Includo a resort to Habeas Corpus
procecdlings and'a further appoal by way of speclal leave to the Privy Councl!| and
these are certainly adequate mcans of redress. These provlslons_ln the Constitutlior
permlt Parl{amont to repeal and relnstitute Extradition Acts whlch cannot be
challenged on the ground that an applicant 1s deprived of his freedom because ho
is bcing extradited under the authortty of a valld law. Nowhere was there any
cttempt made to domonstrate either In the record or by submissions how the
procendings In this case were capable of contravening sectlion 16(1)(3)(e) of
the Constltution.

There 1s another aspoect té the Motlon before the Supreme Court. The
nleaded rellefs are to be relesased from custody and for costs whlch are the

traditional remedlos assoclated with habeas corpus. [+ {s true that on appeal
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for the first time, there |s . clalm for éompen5a+|on but 1f the prelimlnary

nbjectlon Is upheld thls fssue does not arlse. Compensation flows atter a A(

( breach has been established. In +hls Cour+ I+ has not heen ostablished that +he

R

~1lcgatlcns are capab\e of confraven\ng sectlons 15 and 16 of the Constitutlion.

The Supreme Court also had to conslder the grounds stated 1n the

ccmplaint. Bearing In mind that the submissions below were oh a preliminary
objectlon then It was manifest that 1f the appllcatlion of the proviso could
determine the outcome of the case It was legltimate to examing” those grounds

¥ with care, as Indead the Court did. There are four grands - tirstly "that the

Rostdont Magistrote misdirected himself on tho meaning of t'conviction and t.

(;/} ernvict ot In the Extra'ttion Act of 1870"; secondly,"that scctlons 15 and 16 of
Constltutlon glve clear directlion that conviction should be Interpréted In Its
primary sense cf verdlct together with sontence"; thirdly, "that the Extradition

Act ought to be construed to harmonise with the Constitution"; and fourthly,

of tho cltizen where his tlborty Is at stake".

So far as the flrst and second gtrounds wete concerhed they lnvolve

intorpretation of the Extraditlon Act which provides the adequate means of

redress under other law and the same princlple applles to the third and fourth

Mwmw?;;r

grounds. The applicatlon of the provlso was, therefotro, approprlate at the

commencement of the proceodlngs

myticn and 1+ |s Interesting to rchearse them to determine the substance of the

([\
Y
(I

+he

“that as the Extradltion Act was a penal statute I+ should be construed th tavour

Speclflcally the second ground purports to deal with the Interpretation

of ‘convicted' and "convictHon! ln sections 15 and 16 of the Constitutlon and the

plaln reading of those séc+|qns has alréady been adverted to earller, and In any
event sectlon 26(8) of the Consfifuflon debars scrutinising the E§+radl+lon Act
§<; \\ to see 1f It conforms with sections 15 and 16 of the Constltutlon. The view
[ . expressed In the Court below at page 18 of the record by Bingham, J, that thls
was partly an attempt to re-argue the claim for Habeas Cotrpus was well founded.
Curlously enough, thls oddity 1.0. to re-argue the application for Habeas Corpus
appears to be permissible In limlited clrcumstances but 1t must be before the

Suprome Court (See R v Commissloner of Pollce & others Expatte Orville Cephas No

. 2

" (1977) 15 J.L.R. 3 or 24 W.|,R, 500). |t Is necessary to examihe the clrcumstances

of Cephas No. 2 as a dlctum In that case suggests that thls appelfant could be

rehenrd In Habeas Corpus proceedings.
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Thls was a case whera the inltial application was boforera vacatlon

Judge Parncll, J. See R v Comissioner of Police and another Exparte Orvilio

Cophas No. 1 [1976] 24 W.1.R. 402. Thereafter there was an application to the

Full Court (Henry, Rowe, WIlkie, JJ) In Exparte Orville Cephas No. 2. There Is
no doubt that It was correct to rule in those clrcumstonces that a rehearing was
parmitfod, whare In the first instence the application was 1o a vacatlion Judge
who Is @ judge of the Supreme Court, and then to the Full Court which does not
sit in vacation. The FuII‘Courf, of course, reprasents the Sﬁpreme Court.

However, in Cophas No. 2 the Court went further to suggest that on the basls of

2 concesslon to which | was a party as counsel that because the decision of

Eshugbayl Eleko v Government of Nigeria (1928) A.C. 459 was binding on the

Sup~eme Court, then it makes possible a serles of application to the Court which
might ceasec,only when all the judges and all the possible combinations of Judgas
in a Full Court had dealt with the applicatlion. It appcars that the Court seomod

to bo attracted to Re Hastings No.2 [1959] 1All E.R. 698, but tThought that that

dusirable situation where thero can be only one application to the Divisional

Court could only be achleved vy legislation. In falrness tc Mr. Ramsay who

developed all his submisslons with his customary éklll, he thought the dictum in

Cophas No. 2 wa: wider than nccessary for the actual ducislon, which It must bo

emphasised was to rehear the Initial application being made betore a vacatlon
Judge, After all, an applicant Is entiticd by sectlons 564A and 564K of the
Civil Procedure Code to have e declsion by the Full Court as such a decision fis
tho cqulvalent of all tho judges In the Supreme Court. |

It is against this background that the facts of Elcko must be examlnad.

Flrstly, 1t does not seom that the detentlion In that casc was In a crimlnal causo

or mattor. Hore Is how Lord Hallsham stated the rolevant part of the leglslation

~. ot poge 462 of Eleko (1928) A.C. 459 at 462-463 -

"By the Deposed Chiefs' Removal Ordinacce of 1917,
as amended in 1925, 1t was provided that: ‘'Whon a
native chief or a native holding any officc under
a native administration or by virtue of any native
law or custom has been decposed or removed from his
offlce by or with the senctlon of the Governor....
the Governor mey: (a) If native law and custom
shall require that such deposed chlef or nativo
shall leavc thc area over which hc exerciscod
Jjurlsdiction or infiuence by virtuc of his chiof-
tancy or office.... by an Ordor under hls hand
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" 'direct that such chlef or native shall within
such tlme as shall be specified In the Ordor leave
the area over which he had exerclised jurlsdiction
or Influence, and such other part of Nigerla
adjacent thereto as may be specified In the Order,
and that-he shall not return to such area or part
without the consent of the Governor.! #(2.) Any
deposed chief or natlve who shall refuso or
“neglect to leave such area or part of Nigeria as
aforesald as directed by the Governor....shall be
ftable to lmprisonmont for six months, and the
Governor may by writing under his hand and sealy:
order’ such deposed chief or natlve to be deported,
elther forthwith or on the expiration of any term
of Imprisonment fo which he may -have been sentenced
+ as aforesaid, to such part of Nigerla as the -
Governor may by such Order direct.'! )

On August 6, 1925, the acting Governor purported

to make an order under the sald Ordinancé In the

followlng terins: ‘'Whereas Eshugbayl, a native

chief holding the office of Elcko In the Colony,

has with my sanction been deposed and romoved

from his office, and whereas natlve law and

custom requires that the sald Eshugbayi shall

loave the area over which he exerclsed Influcncou
s by virtue of his office: Now therefore | do
;. hereby direct tiiat the sald Eshugbayl shall loove oo
_, ., the sald Colony and the Province of Abvokuta and o
oA 0Ondo within twenty-four hours of the sorvice of ‘

.+ This Order, and that he shall not return to any

" of the said arcas without my consent.'

On August 8, 1925, the acting Governor made a

further order rociting the order of August 6,

reciting that the appellant had refused or

neglociaed tc comply with I+, and ordering that

the appellant should be deported forthwith to

Oyo In the Province of Oyo."
That the deportation and detention were civil was furthor Inferred by the fact
that thore was a motlon to set aside the order and stay of executlon on It.
Further, after the motlon of Habeas Corpus was dismissed, there was another
motion by the applicant seeking a declaration that the order of the Governor was
vold and an Injunction to restraln the defendants taking any step under the ordor.
Tho action was disr ssod for being frivolous and vexatious. The sltuation very
much resembles Cox v Hokes 15 App. Cox 506, where the imprisonmont was not the
result of criminal proceedings.

It was aftor fhfs protractod lltigatlion that thore was another applicotion
for Hoboas Corpus lnlflall;'bufore the Chief Justice (Acting) who dismlssed It and
thon on the same Issuvos: boforc fcw, J who dismissed It on tho ground that the matter
hod already boon dlsposod'uf and that order was upheld on appasl. Then thero was
a furthar appaal to the Privy Councll on thu Issue as to whether there should
k~ve buen o vehoaring of the mutlon bofore the Suprome Court and thy

.- .

- . e e s
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matter was declded In fayou} of the appel tants,
é In the |lgH+ of‘+hfs, how can I+ be sald that the law In Nlgerla was
%i; the same as In Jamalca? Flrstly, Cophas No. | and No. 2 were extradltlon cases \
kﬁé which were criminal proceedings and no appeal 1s permltted to the Court of Appeal. ?

Elcko was In a clvll matter and an appeal did lle to the Full Court of the Supreme
Court. It Is clear from the account glven that a single judge of the Supreme
Court In Nigeria heard motlons for Habeas Corpus whlle In Jamalca a single judge

may hear an appllcation In vacatlon, but 1t Is the Full Court whlich must hear /7

such applications in term time.

L]

The dlctum at page 468 by lord Hallsham cited at 502 of Cephas No. 2

¥ reads:

T o

"I'f It bo conceded that any judge has jurlsdiction

) to order the writ to Issue, then In the view of

? / thelr Lordshlips each judge Is a tribunal to which
application can be made withln the meaning of the

rule, and every Jjudge must hear the appllication on

tho merlts. 1t follows that zlthough by tho

. Judicature Act the Courts have been combined in

P the one Hlgh Court of Justice each Judge of thls

} : Court sti11 has Jurlsdictlon to entortain an

i

f

i

application for a wrlt of habeas corpus In term
time or In vacatlon and that he Is bound to hear
and determine such an applicatlion on Its merl+s
notwlthstanding that some other judge has alroady
refused 2 simllar appllicetion.”

iw\ vas binding In Nigeria, but is not par} of the common law of Jamalca. The passage,
<;/) in Lord Hallsham's oplnlon;éﬁqws Ho Is feferrlng to a common law jurisdiction
? where o single judge has péwoﬁ to Issue tho wrlt of Habeas Corpus elther in torm
g time or vacatlon. The posl%!dn in Jamalca pursuant to the provisions of the
; Civil Procedure Code ‘is dlffgren+,~as pfevlously explalned.
The Supreme Court OUQh% to be heslitant to apply a princlple which I+

describes at 502 of Cophas No. 2 as glving 'rise o an anomolous situation'

uospeclally whon 1t suggests that the decislon In Re Hastings No. 2 Is to be

P [1958] 3 All E.R. 625

{;”\ preferred.  There is no need for leglslatlon on this aspocf; when the common law,
P ns expounded In Re Hastlngs Ho. 2/and Re Hastlhgs No. 3 [1958] 3 All E.R. 625,

provide a satlsfactory solution,

To my mind, 1f an applicant after a hearing on a motion for Habeas
Corpus has boen refused by the Full Court, the Supreme Court ts entitied on
princlple and authorlty not to re-hear the motion. Addlitlonally, in this case,
t+ho Supreme Court was also correct to have dismlssed the appullapf's motlon In

[Imine by relying on the proviso to sectlon 25(2) of the Constitution.
193]
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Conclusion
— T

The allegation that there were breaches of fundamontal rights provisions
of the Constltution Is always an Important issus. I+ should be emphasised,
therefors, that a determination of the matter on a preliminary objection Is not
moant to deny the applicant of a hearing on the merlts. What it does entall,
is an interpretation of sections 15, 16, 25(2) and 26(8) of the Constltution
agoinst the background of the averments In the Notice of Motion on the assumpflon\//
that the affidavit evidence was true. |n thls case the cogently argued submlssicns
in law by both counsel were heard over four days In tho Supreme Court and five
days in The Court of Appeal. Nonetheless, after giving careful consideration to
tho law | find the determination of the Supreme Court, which dfshfésed the motion
on a proliminary objection was well-founded. The order balow mugf, Therefore,

be affirmed and the appellant must pay the costs of this appeal which Is to be

taxed or agreed.
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GORLUI, J.A. (Ag.):

| have read the judgments of Forte and Downer, JJA, and agree wlth the

L T —ery.
conclusions arrived at and the reasons glven; | will make a brief comment.
\gfs—ppeylso to sectlon 25(2) of the Jamalca Constitution reads:

"The Supreme Court shall not exercise Its powers

under thls subsectlon If 1t Is satisfled that

adequate means of redress for the contravention

alleged are or have been avallable to the person

concerned under any other law."
Nr. Ramsay contended that the word "adequate' In this proviso means "equal" or
“to be fully sufficient”, He submitted that the means of redress avallable under
the Extradition Act, vlz. release of the appllcant from custody by virtue of
Habeas Corpus proceedings, were nof.équal,+o those avallable In proceedings for
redress before the Constitutlonal Court. In the latter proceedings there can be
given, In additlon to the rolease from detentlion, declarations and/or compensation.

Mr. Roblinson submitted that the word "adequate" as used means

“proportlonate to the requirements, sufficlent to meet the alleged contravention®.
The means of redress provided under.other law must be sufflclent for the alleged
centravention.,

The industry of counscl did not reveal any case In which the word

"adequate"” had been judlclally construed, resort must, therefore, be had to the

dictionary. The word "adequate” |s dorived from latln ad acquus "to equal”.

It ts admltted that the Constitutlon provided a new bundle of remadlies hltherto
unaval lable under other law. In construing the proviso the rule of constructlon
“verba Intelllgenda sunt ut res magis valeat quam pereat” must be applied. The
constructlon placed on the words must not lead to an absurdlty. The new remediec
provided by the constitution had no equal in any other law, therefore, to hold
that “adequate’” means “equatl' would lead to an absurdlty not Intended by the

framors of the Constitutlion.

In Webster New Col leglate Dictlonary "adequate™ means "sufflclent for

a speclflc requlrement, barely cufflclent" or "satlsfactory®.

The Cxford English Dlctlonary meantngt "commensurate In fltness equal

or amounting to what Is fequlred, fully sufficlent, suttable or filling",
| hold that the meaning to be glven to the word “adequate" Is not that

rropounded by ir. Ramsay,
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The redress sought {n Habeas Corpus procecdings under the Extradtition

‘f Act Is the release of the applicant. The redress sought tn the préceedlngs beforec
!g tho Supreme Court Is primarlly the release of the applicant from custody.

- , . The Suprome Court was right In declding the preliminary point In the
(::;f respondent's favour because the remedy of Habeas Corpus was an adequate means of
% redross under other law and that other law, the Extradition Act, 1870, by virtue

of sectlon 26(8) of the Constitutlon cannot offend the provislons of Chapter 111

vhich entrenches fundamental rights and freedoms.
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