SOMAICH

il THE COURY OF APPEAL

SUPREME COURT CIVIL APPE.LL NO: 94/:59

BEFURE: The Hon. Mr. Justice Carey, J.a.
The EBon. Mr. Justice Wright, J.a.
The Hon. Miss Justice Morgan, J.&.

BEIWEEN BASIL MCHGEI PLAIWTLFF/APPELLANT
AND | CaRIBBEAN STEEL L .
COMPAEY LIMITED DEFENDANT /RESPOKDENT

Mrs. Ursula Khan forx the apgellant

Mr. David Henry instructed by Wunes, Icholefield,
DeLeon & Company for the respondent

Z4ch, 25th September, 1590

CAaREY, J.&.

Over thé laét_two moinings we.ﬁave listened to
some interesting argumeﬁﬁs dealing wifﬁ caxation which is
not & matter with whicﬁ{ﬁhié COur£ is often troubled. The
appeal lies against an order.of MdstérrRéidtwhereoy he set aside
cthe Registrar's Certificate of Taxation dated the
ist day of June and ordered as a consequence that the Registrar
of the sSupreme Couri proceed to tax afresh the bill of costs
upon due notice being given to the parties.

Wnat occured in the case was this, when the bill of
cosis was being taxed, the attorney who appeared for the.
respondent was- not present and the taxation therefore proceeded
in his absence.. Shortly afver that, the attorney for the

respondent arvived to find that, unfortunacely taxacion had

zlready been completed. He had actually passed the attorney on his

way in but was unaware of his identicy. Eventually he learnt
who he wus, went atter him and endesvoured to pursuade him io
ceecurn, but his efforts were futile. . An appeal was cherefore
ralken to the Master to have :the cextificate of the Registrar

set aside.



Mrs. Khan, as I understand what she has been
endeavoui ing to malntaLn, putb her argument in this way. She
says that in so far as'taxatlon goes, the only remedy that
lies against the party aNgr&eved is 1'*;.r day of a review which
is governed by rule 3¢ of part Vil oI the ;'leb of the
Supreme Court entitled General Provisions. That rule provides
as fellows -

"aAny party who may be dissatisfied with
the certificate of allocator of the
vaxing officer as to any item ‘or part
of an item which may have been objecced
to as aforesaid may within 14 days
from the date of the taxation or
allocator oxr such other-time as the
court or judge or taxing cfficer av the
time he signed his certificate oOr
allocator may allow apply to a judge
at chambers for an order to review the
taxation ag to the same item or part

"of an ivem and the judge may thereupon
make such order as to the judge may
seem just thacv the certificate of
allocator or the taxing officer shall
be final and conclusive as to all® ¢
naciers which shall have been objpcted
to in manner -aforesaid. ,

From that she argued that once the taxing officer had.
csiyned his certificate .t made that certificate final and.
conclusive, that since ithe respondent was absent and did: not
object to any item in the kiil-he could not come before the
court to redress any wrong done to him. Rule 30 in my view,
nas no bearing on this matter. The application that was being
made by the respondent to the Master was not one to review
any item or part of any item., It is the fact that if a
party is ‘not present to object to an item, and has not objected
o the ditem there is no right of review given under the -
section, but that is altogether & different situation from
circumstances wheére what iIs Being said is that the-

certificate ought ©¢ be set aside because the bill was heard

in the absence of one party. iAlthough at one time Mre. Khan



appeared to have been saying that there was no power in the
court to set aside orders made in default, I think at the
end of the day she had to concede that there was such a power.
to open and re-consider ¢ taxation made in circumstances such
as this, namely in the absence of ocne perty.
Section 525 of the Judicature Civil Procedure Code Law
allows such a reconsideration. It is in the following form -
“Where the judge has proceeded 'ex parte',
“such proceeding shall not in any manncr
be reconsidered in the judge's chambers,
unless the judge shall be satisfied
that the party failing to attend was not
guilty of willful delay or negligence;
and in such case the cost occasioned by
his non-attendance shall be in the
discretion of the judge who may fix the
same &t the time, and direct them to be
paid by the party or his solicitor before
he shall be permitted to have such
proceeding reconsidered, or make -such
~ other order as Lo such cost as he may
‘think just.™ S
In fact, what the section demonstrates is that thexre was
certainly a power to go back before the Registrar to have him
consider the matter but that does not mean that there was no
power te go before a judge to have the matter reconsidered in
the same way. Mrs. Khan read a passage from Butterworth con
costs ~ (2nd edition) Vol. 1 p. 164 which makes it quite clear
as she herself has candidly conceded. I do not-think it can
be doubted that ithe Master had the power to act as he did,
narsely to set aside the orde. made in the absence of the other
party. Lione of the grounds of Krs. XKhan was directed to show
that the onus which was placed upon the respondent was not
satisfied. By virtue of section 525 of the Civil Procedure

Code, the Master had to be satisfied that the party failing

to attend was not guilty of wilful delay or negligence.




e

On the short point therefore. whether or not there
was power in the Master I would held that the HMaster had
power to set aside the certificate of the Taxing Master. -Bnd

in those circumstances I would dismiss che appeal wita costs..

WRIGHT, J.A.

Quite apart froﬁltﬁe coﬂaéséioh of Mrs. XKhan that
the proceedings givinyg rise to the Certlflca;e in contentiocn
were default proceedlngs i an ba,;sf;ed that they were indeed
default proceedlngs and as such llanle to be set aside. I
am satisfied also that - he Master had the power and acted
proparly to sebt the Certlflcate aside an& ta remit the matter
for consideration te the Registraz. 1 therefore concur in

the judgment of my brctlier Carey J.h.

MORGAN, J.i.’

i agree with the judgment of Carey J.h. and have

nothing further to add.



