IN TF® SUPRWME COURT OF JUDICATURT OF JAMAICA
IN COMMON IAW
SUIT ¥O. C.L.M. 031/1983%

BRTWF™TN TYRONE MORRICON PTATNTERF
A XD TR ATMOTNRY GEYTRATL

OF JAMAICA TIRST NTHTITHANT
A WD MAROLD McKPNLY IRCCFN DTETNTANT

Claim for Neglioence

A, G. Gilman instructed bv Gilrov Pnslish for the Plaintiff.

P. Foster of the Attornev CGeneral's Department instructed by
The Director of State Troceedirgs for roth defendants.

Teard: Mav 12 13- November 18, 1988

JUDGVENT

BINGFAM J:

On Tuesday 9th February, 1982 sométime shortly before
6 a.m. the Plaintiff, a Special Constable and a Procegss Officer
in the Island Constabularv Force was on his way from Flleston
Road Police Station riding a Susuki 550 motor cycle and
proceeding up Upner.Flleston Road in Kingston, travelling in a -
rnortherly direction. As he wasg about to turn right to enter
into Victoria Street with the ihtention of using that route to
return to »is home at 28 ILacv Road, trere was a collision hetween
the motor cvcle and a Tovota Crown motor car.

It is common ground that twe collision occurred over to
tre riocht of the road as one rroceeds up Uppér* ™lleston Road.

As a result of this collision the Plaintiff suffered
a fracture of the rmedial mallrolus of the rieht tibia and also a
fracture through the junction of the distal and riddle third of
tre right fibula. Ve also had ~uperficial abrasions over thris
area.

The nature and extent of these injuries and the
resultant effect which thev »ad upon the Plaintiff will be explored

in
later on/ this Judgment after the issue of Jiability which ariges
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from +the Pleadings has been determined.

As the second def~ndant, a Folice Officer, was driving
2. police vericle and was on dvtv at the time of the collision, the
first pared defrndant »as been joined as a defendant to the action
by virtue of the Crown Procesdinss Act.

Both the motor cvecle and the rotor car, are the~

property of the Government of Jamaica, althoush the pronertv is
vested in the Commissioner of Polic=, were damaged as a result of

the collision.,

The Defence alleged that the collision was due entirely
to the Plaintiff's neglicence and the particulars of neeclicence
allered inter alia at paragraph (b) that the plaintiff was
"attempting to turn or was tuvrning across the said road without
first ascertaining whether it wés gafe to do so,"

From the evidence given bv the Plaintiff and the second
defendant it is common ~round that the motor c-cle and the car
driven bv second named defendant as well as another Towota Crown
motor car driven bv one Acting Cornoral Carlton Svlvester were
tre orlv three vehicles travellings on what wag an almogt Aeserted
ro~d, on the morning in cuestion.

From the evidence it emersed trat Actine Corporal
Svlvester has resioned from the Police Force and is reported %o
be now resident in the United States of America.

It is further cormon sround that tre Plaintiff's motor
cvele was at all material times travelling at a slow rate of
speed cstimated at about 20 miles per hour, ard was aread of the
two police cars up to the time of the collision.

What isZiQSue was the relative positionihof the moter

e
cycle prior to the collision, as well as that of /two cars. The
Plaintiff tegtified that his wmotor cvele was travelling to its
left until he reached a distance of abrut a chain further up

Upver Tlleston Road from Victoria Ttreet at which stase he gave
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a signal indicating an intention on his rart to make a right turn,
both with the indicator on the motor cwcle ard with his rieht hand
before proceeding more over to the centre of the road. Ve also
described the vehicle driven by the second defendant as beirg
positioned berind the other car and attributed the collision which
foolk place as due to the second defendant's act of atterpting to
overtake the lead car, just at the point in time when re was in
the firal act of tvrning to *is rieht to enter into Victoria
Street.

On trhe hasig of the Plaintiff's account the second
defendant wovld *a e been solelv to blame for the collision as:-

1. HYe was not keeping a proper lookout in relation to the
motor cvcle which was proceeding ahead of the two
cars. |

2. We failed to observe the Plaintiff's signal to turn
right.

3. He was attempting the act of overtnking in
circumgtances in which it was not reasonablv safe to do
S0,

On the account gziven bv the second defendant he souvoht to
place his vericle as heing pogitioned immediatelv hehind the
Plaintiff's rotor cvele prior to the collision. Fe further sought
to relate an account of the Plaintiff riding the motor c-cle with
its hazard lig-ts on and mancuverins the motor cvels in a =ic zag
manner from the extrere left towards tre centre of the road for a
distance of about trn crairs, 2 manouvre w-ich is commenly referred
to as "dollving" and this action on the Plaintiff's part took place
while both cars were apvroachine from behind the Plaintiff's motor
cycle. We then sounded his horn indicating his intentien to

overtake the Plaintiff and positioned his car more to the right of
the road and in the act of overtaking the motor cvcle the Plaintiff

suddenlv and without anv warning swerved to his right in the
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vicinity of Victoria Street and trere was a collision between
both vehicles when the motor cvele collided into the Jeft front
fender of thre car which» %e was driwing,

Based up'n *is account tis would be a factual situ~ation
in which the Plaintiff would be solelv %t0 bhe blamed for the
collision as he swerved into the path of tre second ‘eferdant's
vehicle withcut first observing if the manocuvre he was making
could be cormpleted with safety and withont seeing whether the
road to his right was clear of anv vehicular traffic.

On the basis of the two accounts given and roviewing
the (evi“ence of the witnesses and their demeancur as well as the
submiscions of Counsel, T accept the Plaintiff's account as being
the nore probable of the two accounts for t*e following reasons:-—

1. It is inconceivable to accept that tre Plaintiff at

an hour of the mornine which

not beine fullv davlicht

and with the aprroaching lirhte of two venisles such as =

two Tovota Crown motor carsg, hearing the revving of the
encines of these carg as thev both approached him from

hehind as well as the horn of the second Aefendant's car

rior to his act of overtaking wovld have neen manouverine
. ]

his motor cvele in the manner as stated by the second
defendant, This evidence I re arded as being so crossly
exag-erated on the part of the second defendant as to
stomp him as a witness of doubtful creditility.

2, I further accept the Plaintiff's account that the car

driven bv second named defendont was positioned behind

that driven by acting Corporal Svlvester and at a distance

close enough to preclude the second defendant from
properlv observing the sirral siven bv the Plaintiff of
hig intention to turn right,.

3. I aascept the Plaintiff's account that he zave a sigral

of »ig intertion to turn right. It is however, doubtful
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that he gave a siernal with the direction indicator

on the motor cvcle as well as a hand si~onal,
Moreover, given the gituation of the two cars arproach-
ing from behind thre Plaintiff would have been courting
death or 8erious injury to attempt such a manouvre
to his right without signalling his intention to do so.
As the ovidence is that shortlv before the second
defendant's act of attempting to overtake, all three
vehicles were travelling slowly the collision was no
doubt brousht abcut by the fact that the second
defendant having gone to W11- ston Road Polide-Station
wag atterpting to kecp his appointment as he stated in
an area some distance from his base of operations at
the ftire in the Dubanev Park area, and was sceking to
make up some time witrout proverlv observine the
position of the rotor cvcle which wag then moving more
to the centre of the road.
Had the second @efendant been nroperly obs~rving the
road ahead of him he ought to have s~en the nmotor
cvcle and manouvered his car back to the left of thre
road until his act of overtaking could “ave been

attemnted with safety.

As the law stands there is a high dutv of care on the part

of the second defendant ag the overtakine motorist to ensure that

he could complete such an act with safetv., Wis failure to avoid the

collision meant that on the fact that I bave found as it wag his

act of attempting to overtake in these circumstances that caused

the collision e was fully “iable for the collision w»ich took place.

Thre injury to thre Plaintiff when examined is eouvallv

consigtent wit» his acccunt 28 to how tre collision occurred.

T will now turn to tre cuestion of Damages. Thisg falls

under two head«, narely:-
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1. Special Damages
2. Genoral Damages.
The principles applving to each are by now much too

faniliar to+bear repetition.

The Claim for Special Damages

There is no challense to the damages recoverable under

thig head and this sum has heen acreed to 2t an armouvnt of $245,

The Claim for “ensral Damares

The evidence in t»is recard is hased upon tre Flaintiff's
account of tre injuries he suffered, the treatwent he obtained, and
the period of time that he was awav from work. There ig also the
question as to his present condition arising from the injurvy to his
right foot.

As the rature and extont of the injuries suffered by the
Plaintiff were adverted to at the commencement of this Judgment,
no further reference will be made to it at this stage.

The Plaintiff following the injuries he received was
taken to the Kingston Public ¥osplital where he was attended to in
the Yracture Clinic. According to the Medical Report of
Dr. G. G. Dundas dated 5th October, 1982 (Txhiblt 1), "the fracture
was treated with a valetta +tendon bearing cast and in two weeks
he (tre plaintiff) was reviewed and a walking hcel applied. A
window was made in the cagt to allow inspection of the abrasions
which he had sustained.

After ten wenks of irmohilization hig plaster was removed
and e was allowed to commence weolrht hraring on the »ow solidly
united ankle. There was evidence of deformitv due to malunion of
the mallcous fragments. Xravs indicated thrat the fracture had
displaced laterally within the case after the initial rcduction.

e is now left with a significant deformity which

cosmetically is of great significance. ¥e is still experiencing
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intermittent swelling wFan he walka for extended periods, but t-is
does not appear to deter »im greatlv. I recommended tre use of a
leather arkle *o0 support wren he resumes *is norrmal work.

It is possible that the appearance of Mr. Morrison's
ankle may he corrected sursically, Towever, this does not suarantee
any improvement in the function. I estimate that he was totallv
disnbled from the time of the injury and for sixteen weeks thereaftor.
Ve has 2 permanent partial disabilitv rating to the ankle amounting

to 10,5 of the whole man,”

The Pleintiff was subscguently seen by Dr. Dundas on
8th October 1987 at his suregery at Orthoraedic Asseociates,
Tangerine Place in Zaint Andrew.

The Medical Report resulting from thig visit (®Pxhibit 2)
reads as follows:—

"Further to my report of 5th October, 1982, on Mr,

VMorrison, I re-examined »im on 8th Cctober, 1987. We
had a severe deformitv of the right ankle wit> obvious

instability and angulaticn. Xravs irdicated that he

had 2 257 tilt in the talus with ralunion of the lateral
fracture and severe anculation of tre mwedinl ralleolus.
There was evidence of arthritic desencration on tre
tibial plafond,

I bhave recomrended that he should have osteotomv
performed in on effort to arremt, as far as pnossible,
the prorressive deveneration which is likely to occur.
The earlier tris is nerformed the *ret ter.

His disability has increased since I last saw bhim and
with the element of inst- bilitv it now amounts to 157%
of the whole man,"

It is abundantly clear frem these two reports that the

Plaintiff's condition hras worsened since the first occasinn when he
was examined and *reated by Dr. Dundas at the Fracture Clinic at

the Kingston Public 7ospital. An operation is now recommended as a
matter of urgency. Tre Doctor was not called to testify as to the
cost of such an operation but the particulars of Special Damage

in the amended Statement of Claim contains an item at subparagraph
(b). "Cost of periforming osteotomv estimated at $%4,950Y No=évidence
has been lead, however, to prove this area of the Claim but in

computing the general damases, I ~m mindful of the fact that this
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operation is a factor which I can take into congideration in
arriving at the sur to be awarded under this bead. TFallure to do
80 would be unreasonable, as one has to bear in pind thet the
principle w-ich operates in this area is that the award must in so
far as monev can do =o seek to commengate the Plaintiff for the
loss (injury) we wad suffered and must seek to put bir »ack in the
sare pesition as far ss rossible as money can do as bhe was hefore
the iniury.

The Goneral Damnges to be awarded therefore, will take
into consideration the following:-

1. The nature and extent of the Plaintiff's present
condition based on the wedical reports (Fxhibits 1 & 2).

2. The degree of pain and suffering reculting from the
injury received.
%3« The estimated cost of the bsteotomy recorrended by the
doctor.
Mr., Gilman has subnmitted that based on the above a
reasonable award ought to be $40,000. ™e cited in support

Sydney Tavlor vs. Jamaica American Motoring Comrpanv and Murdock

reported at page 64 of Volume 2 of IMrs, Ursula ¥hans Book on

Damages awarded in Persorall Injuries Claims.

we further submitted that the injury in this case vas far
more serious than that in the case referred to. There the award
was $25,000 for an injurv vhich was assessed as helne a 57 disability

of left lower limb..

Mr. Foster rolied unon Donald Johnson vs. Stafford Tv~olvn

reported at page 75. of the same Volume of Mre. ¥han's Beok, and

inston Green vs. Joseph Brown reported at page 32 of Volume 1 of

the same book,

There the awards in these two cases were:- $25,000 in
February 1984 for injuries in respect of which the Tlaintiff's

disability was assessed at 124 of the leftrlower extremitv and
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$22,000 in 1681 for a Plaintiff whose disability was assessed at
15% of the lower extremity,

Based upon the medical reports of Dr. Dundas it is
abundantly clenr that the nature and extent of thre injvries suffered
by the Plaintiff is far more serious than that contended for bv
both Coungsel. As the digability has been assegsed in 1987“@¢ 1575
of the whole man which when converted this would amrunt to a
digsability of the rirht lower extreomitv coming within the range of
about 307 of that area of the hody.

One needs furthrer to bear in mind that an avard for “enernl
Damares is a "once and for all" award, .

Taking everyvt ing into consideration, therefore, I would
consider that 2 reasonable award in this case sgshorld 211 in the
area of between $60,000 to $70,000, I would opt for the lower
ficure of $60,000 and that is the sum whic» will he awarded for
goneral damages.

As o conscnvence, trerefore, trere will be Juvdement for
the Plaintiff for #60,245 being:-

1. Special Damages & 245

2. General Damares £60,000
with costs to be arreed or texed.

As Learned Counsel for the Plaintiff in *»is final
submisgions sought &n award of interest, there will be interest
of 3% on the award for Special Damaces ag from 9th February, 1982
to 18th Movember, 1988 and at 37 cn the award of Ceneral Damages

from 4th July, 1983 to 18%th November, 1988.
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