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There is a story, apparently
well-wora when 1 first read it in a
law review a couple dacades ago. It
has an anxious old ledy saying to
her granddaughter: “My dear, do
me a favour and promise to stop
using two words. One of them is
swell, and the other is lousy.” To
which the child dutifully replied:
“Why, of course, grandmother.
Just tell rae what the words are.”

Like the professor who related
that story, my trouble is also with
two words: one of them |is
“conventicnal’’ and the other is
“‘ingenious.” {Don't ask me what
the words are.) If you deem my
remarks conventional, you will ipso
facto rate them as readily
forgettable; and if you term them
ingenious, you will have applied
what to any lawyer is a subtly fatal
description. Show me a court
ovinion which characterizes as
ingenious the argument of one gide
anAd 1 nesd read no more to know
- eage. So T shall try 1o
gingerly Dbetween the
f conventionality and the
ig of ingenuity.
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“1 sentence you to three years’
, itude, in the firm and
o given conviziion  that what
vou really reguire is three weeks atb
‘he sea-sida.” Samuel Butler put it
this way in his classic Erewhon:
“You may say it is your misfortune
to be criminal; 1 answer that it is
your crime to be uniortumate.”

After World War 1 George
Bernard Shaw penned a short
sssay ‘in which he concluded that
“imiprisonment as it exists today is
2 worse crime than any of thos2
corereitted by its victims; for no
single criminal can be as powerful
tor ewil, or as uprestrained in its
ise, as an organized nation.”

solution wes the deash venalty for
every crime.

O the ouber hand, Dr. Karl
Mesaninger, tise distinguished psy-
chiatrist, advocates the elimination
of all punishment, which he

32

Justice Stanley Mosk”

contends is a euphemism for
vengeance.” Abolition of punish-
ment oes not mean omission of
penalties. Quite the contrary,
Menninger advocates penalties that
are sure and quick. While the
distinction between punishment
and penalty may seem esoteric, he
makes a tenable point. All legal
sanctions involve penalties for
infractions, this being the price
paid for violation of the rules of
society. Punishment is the addi-
tional penalty which corrupts the
legal principle of quid pro quo with
a moral surcharge.

Dr. Menninger’s basic theme is
that “No matter how glorified or
how piously disguised, vengeance
as a human motive must be
personally repudiated by each of us.
This is the message of old religions
and new psychiatry. Unless we give
up our delicious satisfactions in
opportunities for vengeful retalia-
tion on pegoats, we cannot
expect to p rve our peace, our
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public safeiy or our mental health.”
He expressed the belief that “the
will grow
its

increasingly
cry for retaliation,

Jomand to punish.
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public
ashamed of
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criminals, and ocur crime o
ourselves.””*

The learned doctor rendered that
peroration 12 years ago. in the past
decade the whele world has suffered
a tragic increase in incidence of
violent crimes — murders, forcible
rapes, kidnappings, hijackings, and
assorted offences that are political-
ly motivated. Indeed, serious crime
has risen over 30 per cent in the
past decade.® As a result the public
is not, as Menninger forecast,
increasingly ashamed of its cry for
retaliation: it is, as we lawyers
would put it, openly and
notoriously demanding retnibution.
The enlightened theory that those
who have fractured society's rules
¢an be rehabilitated has been all but
totally abandoned as a frightened
and uunderstandably irapatient
public insists upon a full measure of
punishment for malefactors. If we
give burglars two years in prison,
and burglaries continue, we must
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THE DEATH PENALTY **

sentence them to four years. If that
does not work, make it eight years,
sixteen, life if necessary.

That tendency is based on the
concept that severe criminal
sanctions will deter others froin
committing similar offences. Most
psychiatrists emphatically dis-
agree. They concede that swilt,
immediate infliction of sufficiently
painful stimulation to influence
animals — dogs or human beings
— will tend to dissuade them from
certain types of behaviour of which
we disapprove and which we wish
to teach them not to do. But it does
not deter other animals — dogs or
human beings — not so treated.

The dichotomy in underlying
theories of criminal justice is
nowhere more dramatically illus-
trated than in the eternal deobate
over capital punishiment. Whether a
convicted murderer shall receive life
imprisonment or the death penalty
capsulates the conflict between
potential rehabilitation and retribu-
tion.

1 must confess -- as I suspect
most of you will, :co — that after
reading about cn~ who comuritted
some particularly neinous crune, {
vrynder it 15 would nob oo sanpler

7 ctory and
LEpec i person could
be quietly exterminsted. He bas
done irreparable damage; he can
never recover; he can never ngals
Le useful to the world; he wil
always remind us of painful sorrow;
his continued existence is a burden
to himself and to us. And even if his
departure from the world has nc¢
demonstrable deterrent effect on
others, at least he will not be able to
offend society again.

RECIVIN O3 o1 G

That brings me to my topic -— a
discussion of the death penalty —
even though, to make arother
confession, it seems virsually
impossible to say anything new
about capital punishment. jt hes
existed for thousands of yzevs,”
as an issue it did not sscape U
attention of Plato and Ar Lotie,
Kant, Hegel, Beccaria, Denthanm -
Marx.” William Seagle. ia his The
History of Law,? indicates thal
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some scholars trace the origin of the
death penalty to the ancient
religious human sacrifice. The
connection of capital punishment
with human sacrifice rests upon the
resemblance between rituals of
sacrifice and methods of execution,
and the ancient tendency to speak
of criminals as devoted to the gods
of evil. It is true that a religious
ritual commonly accompanies an
execution, but the link is tenuous
between a condemned person
making his peace with God and
finding in that circumstance that he
is being offered up on the altar of
religious sacrifice.

Opposition to death as punish-
ment developed early in America.
Many of the classic arguments
against the death penalty were
articulated as early as 1822 by
Edward Livingston in his quest to
eliminate capital punishment in
Louisiana. ® Of course, the classic
arguments, both pro and con, have
been re-examined and refined over
the years, but few truly novel
theories have developed.

One recent approach concerns the
use of social science or behavioural
research to determine the utilitari-
an value of the death penalty.
Virtually all empirical studies have
concluded that capital punishment
does not deter homicides.® The
value of these studies, however, has
been subject to considerable
debate.

One commentator states that
“With an issue as polemical as
capital punishment, the common
tecdency is to select facts and to
frame positions in a manner that
precludes objective consideration of
contrary evidence.”’!' In fact,
researchers cannot agree, much less
be certain, that they are examining
the right variables.!? The issues are
too complex and the present state
of our objective knowledge is too
feeble to take any item of empirical
research as definitive proof of
anything in this area.” The
inconclusive nature and question-
able validity of social science and
behavioural research has led one
commentator to assert that “The
death penalty is fundamentally an
ethical issue .... [since] research is
often purposefully selected to
buttress with reason either what is
believed or is ethically held.”™

There are also significant
problems with the statistical data
base. By 1972, carrying out of the
death penalty in the United States
had dwindled to the point of

extinction; in fact, from 1967 until
the celebrated Gary Gilmore case,
no death sentence was administer-
ed.' [Gary Gilmore, you may recall,
was the convicted murderer who
demanded his own execution; his
wish was ultimately gratified.]
Furthermore, measuring deterrence
is ‘‘elusive largely because it is
impossible to know exactly how
many people have chosen not to
violate the law for fear of
punishment.” * One must neverthe-
less keep in mind that ‘‘Difficulty in
measuring deterring effect does not
mean that deterrence does not
work.”" V7

Nevertheless, empirical evidence
on the utility of the death penalty is
needed to fairly assess its deterrent
effect. Recent United States
Supreme Court cases have relied
heavily on such research in con-
sidering the constitutionality of the
death penalty under the English
Amendment of our federal Con-
stitution, the clause that prohibits
cruel and unusual punishment.®
Though courts and commentators
have relied on such evidence with
varying degrees of confidence, the
only conclusion one can reach is
that the studies are inconclusive.

There are several commonly
asserted justifications for the death
penalty. First, it seems clear that
the Eighth Amendment, when
enacted, did not prohibit capital
punishment as ‘‘cruel and un-
usual.” In fact, the Fifth

Amendment, enacted simuitane-
ously with the Eighth Amendment,
may be read to give the fedeval
government implied power t»
deprive a person of life, so long as
due process of law is respected.
This implied right was extended to
the states in 1868 through the
Fourteenth Amendment. ¥ One
commentator therefore frames the
issue as follows: “[T]o regard the
death penalty as unconstitutional
one must believe that the standards
that determine what is ‘cruel and
unusual’ have so evolved since 1868
so as to prohibit now what was
authorized then.”*

Profescor van den Haag contends
that a moral consensus, intellectual
or popular, could have evolved to
find capital punishment ‘cruel and
unusual,” but no such consensus
has developed.” On the contrary,
intellectual opinion is divided,
popular opinion clearly favours
capital punishment, and more than
two-thirds of our states have
enacted death penalty laws.

According to the professor, it is this
“‘political consensus’’ that is
important, not any perceived
consensus on the part of the
judiciary.

If we need confirmation of this
political consensus we can find it in
the election one month ago when
the people of a democratic state
voted on extension of the death
penalty. California, the most
populous of the American states, is
not merely a microcosm of the
nation; it is deemed to be politically
progressive, composed of people
intellectually mature and socially
aware. The vote was 4,400,000 for
creation of additional capital
crimes, only 1,700,000 against,
almost a 3-1 margin.

I strongly suspect that this
overwhelming sentiment for capital
punishment reflects the views of
the majority of the nations in
today’s troubled world. At the
present time there appears to be no
worldwide trend toward complete
abolition of the death penalty.
Indeed, over the past 35 years
about as many countries have
reinstated capital punishment as
have abolished it.”*

One must concede, on the other
hand, that there is a difference
between de jure capital punishment
and de facto capital punishment.
For example, the Governor of New
York, Hugh Carey, was re-elected
last month, despite a strong
law-and-order sentiment among the
electorate, even though he forth-
rightly declared he wonid not
enforce the state’s dextl
law, that ag a mather of personal
conscienc: +: would commute to
life impris~-mesnt every death
sentence imposed by a court.

In striking contrast to times
gone by, a limited number of
offences carry the death penalty
today. At some periods in the past
the number of capital offences was
virtually limitless; indeed a
sociology professor has compiled an
impressive and imaginative list of
109 crimes for which some countries
at some reasonably modern time
have imposed the death penalty.
Lest you think I exaggerate, the
list is attached as an appendix.

Today murder and treason are
the offences most frequently
defined as capital crimes. The next
in frequency are espionage, arson,
homicide accompanied by another
serious crime, rape, robbery,
insurrection or rebellion, parricide
and sabotage.
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As the number of capital offences
has decreased, so has the number of
actual executions. More than half
the nations of the world record no
executions each year, and many
have had none for a decade or
longer. Indeed the total number per
year in all countries averages
considerably less than that
occurring in one country in earlier
times. For example, during the
reign of Edward VI in England
there were estimated to be 560
executions yearly in London and
Middlesex County alone and 72,000
executions took place during the
38-year reign of Henry VIIIZ®
Today only six nations record from
50 to 100 executions. [Obviously I
am speaking of legally ordered
executions and not the genocide
reported in such places as Uganda
and Cambodia.] .

To return to the purported
justifications of capital punish-
ment: several rationales other than
deterrence have been advanced.
One may be termed ‘‘normative
validation” or maintenance of a
moral condemnation for heinous
crime?* In other words, imposition
of the death penalty for a particular
erivne manifests somety S revulsmn
for that crime. It is not self-evident,
however, that ‘“‘normative valida-
tion” is any greater for capital
punishment than for life imprison-
ment, although some limited
empirical research suggests that
the public perceives tue death
penalty to be more severe tnan life
imprisonment.%® Indeed the retri-
butive rationale of “normative
validation” appears to have a
strong psychological appeal to
many. %8
' Capital punishment is commonly
advanced as a more desxrable
alternative to private Vengeance
The argument is that ‘‘Legal
vengeance solidifies social solidari-
ty against lawbreakers and is the
alternative to the private revenge of
those who feel harmed.”” ?® There is
no evidence, however, that capital
punishment prevents private
vengeance any more than does
inearceration of the malefactor for

fife. |

Incapacitation of recidivistic
offenders is sometimes advanced as
a rationale for (,ap'tal punishment ™
If a murderer is executed he cannot
possibly commit another offense.
Incapacitation is a defensible
rationale only if those sentenced to
die have recidivistic tendencies. No
such evidence exists; in fact, there
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is convincing evidence that most
murders are isolated, situational
incidents.

Other non-deterrence rationales
commonly advanced for other
punishments appear to have no
application to capital punishment.
“Normative insulation’ is one, but
there is no evidence that behaviour
constituting a capital offense is
learned through association with
convicted capital offenders.®' “En-
culturation” is another, but it
seems unlikely that executions
advance the public’'s knowledge of
the criminal law.*” Finally, there is
“stigmatization’’; however, it is
unlikely that extralegal con-
sequences of receiving the death
penalty deters any more than life
imprisonment or even the mere
notoriety of the crime.*?

Now, to examine the other side of
the coin. Commentaries opposing
the death penalty dominate the
literature. Many of the comment-
aries, especially those of empirical
quality, have appeared following
the United States Supreme Court
case of Furman v. Georgia.* For a
decade before Furman the death
penalty had been slowly fuding
away. Furman, instead of e! L
ing capital punishment alLog—> Lhsr,
revived public and scholarly deba:s
and generated a considerable
degree of legislative enthusiasm for
its continued use.®” Most of the
recent articies attempt to establish
the disutiiiy or immorality
capital punishment.

Most empirical studies, which, I
have noted, ars subject to criticism,
conclude that the death renzis
does not deter the commission of
capital offences.’® Yet, ‘‘future
death penalty challenges will
almost certainly focus on the type
and quality of evidence available to
serve as ‘objective indicia that
reflect the public attitude toward a
given sanction.” ’%7 Thus, there is
little doubt that scientific be-
havioural research will play a
significant role in consideration of
this and other legal issues.

An interesting empirical study
by Sarat and Vidmar tested the
“informed opinion’’ hypothesis.
The issue was “‘[Wlhether peopile
who were fully informed as to th2
purposes of the penalty and its
liabilities would find the penalty
shocking, unjust and unaccept-
able.””38 Subjects first responded to
a series of questions designed to
isolate their views on capital
punishment, and then were given

an opportunity to respond again
after being provided with utilitar-
ian information concerning the
death penalty. The results tend to
confirm Justice Marshall’s asser-
tions in Furman that an informed
citizenry would find the death
penalty morally unacceptable be-
cause it is ‘“‘unwise,” and because
he ‘‘cannot believe that at this
stage in our history, the American
people would ever knowingly
support purposeless vengeance.’’39

Sarat and Vidmar found that
subjects knew little about the death
penalty, especially its effectiveness.
When confronted with utilitarian
information, a substantial percent-
age of subjects altered their
opinion. The shift was not dramatic
but the number of people favouring
the death penalty was reduced to
less than a majority. Finally, Sarat
and Vidmar were able to isolate
retributive notions as a strong link
to support for the death penalty.
Retributive beliefs were positively
related to initial views on the death
penalty, and negatively related to
change in those views.*?

Another study revealed the
distinction between the abstract
and the precise. This was in a recent
public opinion poll taken by a
psychology professor at Yale
University."! When asked the broad
question, ‘Do you favour the death
penalty?”’ a mjority of the public
csamuple replied affirmatively. And
e asked, “Deo you favour the
weath penalty for one who kills a
police officer?”’ 66 percent of those
i“te*'rogated stated they did. But

ren details of a specific case were
mppued — a hunter under the
influence of drugs shot a policeman
— only 15 per cent favoured the
hunter’s execution. Similar dis-
parate results flowed when details
of other cases revealed that a
husband killed his wife in a
domestic quarrel, or that the victim
of a killing was himself a criminal.

Another recent empirical study
examined statistical evidence com-
piled during the 1960s, and declared
that capital punishment, on
balance, does not deter homicides.*?
The study concludes that *“The 53:
per cent increase in the homicide
rate in the United States from 1960
to 1970 appears to be the product of
factors other than the elimination
of capital punishment. Foremost
among these are a decline in the
rate of imprisonment (from 41.3 per
cent in 1960 to 34.6 per cent in 1970
for the states that reported in both
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years) and increasing affluence
during the 1960s.”*

In a non-empirical commentary
Professor Radin argues against the
death penalty using a *‘risk of error
principle.””** The two determinative
aspects of the principle are (1)
likelihood of error, and (2) gravity
of error. Radin asserts all human
judgments are fallible, and
imposition of the death penalty is
an irrevocable deprivation which
cannot be undone or mitigated.
Given the possibility and serious-
ness of error Radin asks, ‘“on which
side is it preferable to risk error?”’*’

He concludes: ‘“‘The irrevocability
and enormity of the death penalty,
as well as the individual
defendant’s fundamental interest in
life require that the risk of error
principle be used to resolve moral
uncertainty about the substantive
meaning of the cruel and unusual
punishments clause against the
state. In more traditional terms,
something approaching compelling
state interest/least restrictive
alternative analysis is the proper
level of scrutiny. In addition, the
burden of persuasion on the issue of
the existence of a moral consensus
supporting the death penalty must
fall on the state.””*®

Radin’s axs ot has a certain
logical app : contends that
3 = zvidence that
coapr results in
vl scemie e oocial o gain,
proponents of the deain penalty
have been successful in creating a
presumption, not easily rebuttable,
thes 1o ¢ es.t” He argues that this
presuciption is impermissible due
to the nature of the fundamental
personal right at stake. “[IIn a
conflict between fundamentul
rights of individuals and interests
of the state, questions of the
validity of a moral theory
concerning which there exists no
consensus, should be resolved
against the state.””'® Radin con-
cludes that a presumption against
capital punishment is especially
warranted in light of the fallible
procedures that are available to
identify which persons are to be
killed. *° ,

One American commentator®
offers striking examples of the
fallability of our precedures, and
still another element that often
vlays a part. That element is luck
- or fate, if you are a romanticist.

The history of American courts is
filled with little-known instances of
luck, of coincidence, and of

0

hair-breadth timing. Perhaps one of
the most dramatic involved Joe
Vernon, sentenced to death in
Alabama for killing a college
student during a robbery. In 1940,
not long after Justice Frankfurter
had become an Associate Justice,
the Supreme Court denied a
petition for hearing. On the evening
Vernon was to die, his attorney
called Justice Frankfurter and was
able to persuade him that even
though the Supreme Court had
already refused to hear the case, a
stay of execution should be granted
to enable still another application
to be filed. Frankfurter, new to the
bench, was not certain as to his
authority. He called Edward
Culiinan, the Court’s deputy clerk,
who assured the Justice he had the
requisite power to act. *“All right,”
said the Justice. ‘“‘Stop the
execution.”

This proved easier in the saying
than in the doing. With only half an
hour to go, Cullinan telephoned the
warden of Vernon’s prison and told
him Justice Frankfurter had issued
a stay. The warden replied tartly
that he took orders from the

‘governor and the attorney general

but not from some stranger over
the telephone. Frantically, Cullinan
put through a czil to the attorney
general of Alalwaa, who fortunate-
ly remembered the deputy clerk
from a previcus visit to the Court.
The attorney general contacied the
warden, and the execution was
aaited wich only minutes to spare.

Vernon's case was suhseduaently
heard — and reversed — by the
Supreme Court.

Justice Brennan recalls another
recent case. He was vacationing in
& rtemote mountain area near
Aspen, Colorado, when he received
word that his son, who was in
military service, was about to
orrive in Aspen, The Justice rashed
off to the village to meet him. While
he was waiting at an inn, a waiter
recognized him and reported that a
package had been waiting for him
for several days. The Justice
secured the package, and inside was
the application for a stay of
execution from a man scheduled to
die the next day. By phone, the
Justice stopped the execution. The
New Jersey Supreme Court later
granted the man a new trial.

These are dramatic examples,
and they illustrate the role that
chance can play in even so
important a matter as a capital
case. But these examples also

illustrate another phase of current
judicial work, because each
involved purposeful delay in the
final disposition of a criminal case.
Delay haunts the American judicial
system like a specter perhaps more
so than in other parts of the world.

Before the beginning of the
twentieth century, substantial
delay between trial and execution
was almost unthinkable, in part
because of the wear and tear on the
defendant. As one lawyer put it in
1774: ““The cruelty of an execution
after respite is equal to many
deaths, and therefore there is rarely
an instance of it.” But today,
respite after respite is common.
Many will recall the Caryl
Chessman case, a man who through
remarkable perseverance and self-
education, kept himself and his case
alive for more than 11 years. Before
we condemn the judicial system in
his instance, however, I must
advise you that under a later
decision of the California Supreme
Court involving other defendants
— of which I was the author —
Chessman if tried today would not
have received the death penalty.”
Another interesting argument
against the death penalty focuses
on its distractive effect on the
community. Due to the notoriety
surrounding an execution, the
penalty does not serve as an
“example” to others, rather it
becomes an entertainment event.
The following passage, written by
Edward Livingston over 150 years
ago, nppears prophetic: “'But if this
punishment be kept for great
occasions, and the people are
seldom treated with the gratifica-
tion of seeing one of their
fellow-creatures expire by the
sentence of the law; a most singular
effect is produced; the sufferer,
whatever be his crime, becomes a
hero or a saint; he is the object of
public attention, curiosity, admira-
tion, and pity. .... Thus the end of
the law is defeated, the force of
example is totally lost, and the
place of execution is converted into
a scene of triumph for the sufferer,
whose crime is wholly forgotten,
while his courage, resignation, or
piety, mark him as the martyr, not
the guilty victim, of the laws.”
Articulated in the commentaries
are other familiar arguments for
abolition of the death peraity. They
include the drastic consequences of
a mistaken conviction; incarcera-
tion for life as a continuing example
of punishment; the uncertainty of
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the death penalty ever being carried
out greatly reducing its effective-
ness; and the ‘“‘costs’” of the death
penalty which some contend exceed
the “‘costs’’ of life imprisonment.

If the death penalty were to be
eliminated, then capital offenders
would serve life in prison, with the
possibility — indeed, likelihood —
of release at some future date, by
means of pardon, commutation or
parole. What then? Should such
malefactors be freed of all
responsibility to society?

Today most persons assume that
there is no alternative to
imprisonment. However, anthro-
pologists tell us that prehistoric
and primitive societies contained no
prisons. In historical times,
imprisonment was used infrequent-
ly. An entirely different concept
prevailed: the wrongdoer was
required to compensate the victim
of his crime, or the victim’s family,
for the wrong done. With the
development of the notion of crime
as a wrong against the state, not
the individual, private vengeance
was replaced by government
prosecution. Few people would
want to see individual vengeance
and blood feuds replace prosecution
by the state under law before an
impartial court of justice. However,
many current critics are demanding
that the needs of the victim and his
family be considered, both in the
prosecutorial function and in
mating out the sentence. This is
retiograde, for 1¢ ;ld substitute
the understandavi: [ostilities of
the victim for the un’iased
deliberation by a legally trained
public official. '

To deny vengeance to the victim,
however, does not mean that he
should be ignored. The old system,
which required the criminal to make
amends to the wvictim, was
fundamentally fair. The first
serious proposal in this century to
compensate victims of crime was
made by a British woman, Margery
Fry, in 1957. She urged that the
government provide limited com-
pensation for personal injuries
suffered by victims of crime. In the
succeeding two decades, Britain,
many Canadian provinces, Ireland,
Sweden, Norway, New Zealand,
some Australian provinces and
American states have enacted laws
providing for some form of victim
compensation.

With few exceptions, the
compensation provided to victims
of crime by public funds is very
limited. Requiring the criminal to
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contribute to the compensation of
the victim may be a reasonable and
practical substitution for imprison-
ment in many cases and as a
condition of release in the case of a
capital offender. The reasons are
obvious: first, simple justice
requires it: second, the act of
reparation through work and
payment to the victim offers a
means of atonement and may in
itself be both therapeutic and
deterrent; third, the taxpayers
should be relieved of those costs.

Enforcing such sentences pre-
sents many difficulties. Most
defendants are without skills and
are essentially unemployable.
Restitution to the victim would
require many years. However, the
problem is not insoluble. Convicts,
after they are found not to be a
physical danger to society, could be
placed on parcle and required to
participate in some type of
government-sponsored employ-
ment with deduction from their
wages for restitution to the victims
of crime and repayment of court
costs. These deductions could be
pooled in a revolving fund, from
which payment would be made to
the victim immediately or periodi-
cally. The court tovivg the criminal
case could determine the amount to
be paid in compensation for
property taken or destroyed and for
physical injuries or death, assess-
ments comparable to decisions
made by judgzes every day in civil
actions.

It is widely conceded today chiit
our correctional institutions have
failed to rehahilitate street crimi
nals. The demands on these
institutions are excessive. A prison
cannot be expected to restructure in
10 or 20 years a human being who
has been warped by a lifetime —
even a short lifetime — of negative
experiences. However, there are
more limited goals which can be
achieved. Functional illiteracy is
the halimark of the young male
street criminal. Young prisoners
can be taught to read in prison.
This is a feasible and sensible use of
incarceration and rehabilitation.

The present policy is spending
from $7,000 to $40.000 a year in
order to support unproductive
imprisoned offenders, while ignor-
ing the victims of their wrongdoing
shows impracticality and insensi-
tivity. We provide psychiatric,
medical, and dental care as well as
guidance, counselling, and job
training for the wrongdoers. But
there are no comparable services

available for the victim who may
need them desperately. Society
should not abandon efforts,
however futile in many instances,
to rehabilitate criminals. It should
certainly provide similar services
for the needy victims of crime.

As I indicated earlier, there is no
strong trend toward universal
abolition of capital punishment. It
will come, along with the end of
warfare and all killing, but
probably not within the lifetime of
anyone present. So for current
purposes, I assume capital punish-
ment will remain with what we call
our civilized society.

The history of capital punish-
ment through the ages is a tribute
to the remarkable ingenuity of man
in devising methods of extermina-
tion. The techniques are almost as
prolific and imaginative as the
arsenal of warfare. At the risk of
being macabre, let me briefly
mention a few of the more
significant methods.

The first is hanging, which is
traceable to biblical days, but it has
maintained a certain contemporary
utility. Despite the efforts to render
hanging less painful and more
expeditious, however, it remains a
narticularly violent form of
execution.

The current trend in the United
States is against hanging. Less
than a century ago hanging was
authorized in every American state.
Today, althought 40 states retain
capital punishment, only 9 permit
hanging, ™

A second method of execution is
shooting, which probably had its
origin with the military. One
American state — Utah — permits
the condemned to select shooting as
an alternative to hanging. Firing
squads in Utah are composed of
five citizen volunteers selected
secretly by a presiding officer. Four
of the five are given weapons with
live rounds; the rifle of the fifth
contains a blank. The victim is
strapped in a chair less than 10 feet
from the firing squad. A hoed is
fitted over his head and a small
target placed over his heart. Upon
the signal to fire, four bullets are
supposed to enter his heart and kill
him instantly.

It is not certain whether death by
firing squad causes physical pain.
it is probable, however, that if the
marksmen miss their target, as has
occurred in instances, pain will
oceur.

Electricity is the slave of modern
technology, so it was inevitable
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that electrocution should be
developed as a means of execution.
It was originally thought to be a
more humane method than hanging
and shooting. Yet most jurisdic-
tions have had second thoughts
about its assumed painlessness.
Two American states — Oklahoma
and Texas — recently abandoned
what one legislator called the
“gruesome ritual” of a ‘‘barbaric
torture device.”

Lethal gas was introduced in
response to the cruelties of
hanging, shooting, and electrocu-
tion. Although the gas chamber has
certain advantages over these other
methods because it is less violent
and does not mutilate or disfigure
the body, it is questionable whether
death by lethal gas is painless.’™

Finally, a comparatively new
method is the lethal injection.
Intravenous injection of sufficient
quantities of an ultra fast-acting
barbiturate combined with a
paralytic agent causes unconscious-
ness within 40 seconds and death
shortly thereafter. A variation of
the lethal injection is Prof.
Gardner’s proposed use of a lethal
gas mask.’® A concentration of pure
and odorless carbon monoxide
administered through a mask
would cause instantanecus loss of
consciousness followed rapidly by
death.

There may be other methods that
have escaped my attention. I have
mentioned those most common
merely to emphasize the brutality
inherent in almost any technique
selected. Given capital punishment
as a present reality, however,
human decency as embodied in the
Eighth Amendment and defined by
the courts demands at least that
execution be imposed more
humanely than it has been in the
past. The movement away from
ruthless punishment has been a
gradual process. The incremental
humanitarian gains achieved by
rejection of more cruel methods of
execution in favour of less cruel
methods may be insignificant in the
progression from a barbarous
society to one that espousos
principles of dignity and humanity.
Honest and open scrutiny of the
ways we inflict death may serve
eventually to raisze the collective
moral conscience to the point that
the public will oppose any infliction
of death as a punishment. Until
then, rejection of present cruelties
would at least — to use the words
of Camus — ‘“provide a little
decency where today there is

nothing but a sordid and obscene
exhibition.”’

American courts have been
relatively complacent about the
methods of execution. As Chief
Justice Burger wrote in Furman v.
Georgia”® Of all our constitutional
guarantees, the ban on ‘cruel and
unusual punishments’ is one of the
most difficult to translate into
judicially manageable terms.”

Although capital punishment
existed in America since our origin
as a nation, not until 1878 was a
challenge made to a shooting and
that was on technical! rather than
constitutional grounds. Neverthe-
less, in dictum the Supreme Court
held that shooting did not inflict
torture, nor was it unnecessarily
cruel?’

The cruelty of electrocution was
obliquely called into question in
Louisiana ex rel. Francis v.
Resweber.”® The issue in that case
was whether the state of Louisiana
could constitutionally execute
Willie Francis after the electric
chair had accidentally malfunction-
ed during a previous execution
attempt. Francis had been prepared
for execution, placed in the chair,
and kept there for a period of time
after the switch was thrown. The
victim, who experienced consider-
able discomfort, was removed from
the chuir when it became apparent
that he would not die. A new death
warrant was issued.

Francis obtained a stay of
execution and sought judicial
approval for his claim that any
further attempt to execute him
would be cruel and unusual
punishment. A plurality of our high
court took the position that
subjecting him to the process of
execution a second time would not
violate the FEighth Amendment.
The cruel and unusual punishment
clause was interpreted by the
plurality to prohibit only the
“wanton infliction of pain” or the
“infliction of unnecessary pain,”
not the suffering involved in
“humane’’ executions. Because the
pain inflicted upon Francis was
accidental and unintentional, the
state would not be preciuded from
making a second attempt to
execute him.

An ancient alternative to state
executions has been proposed in
some academic quarters: that is, to
vermit the conderoned person the
ontion of taking his own life® This
concession to human dignity is not
being practiced in any modern
society, to my knowledge, but it is

not unknown historically and it has
its contemporary advocates.

The example of Socrates will be
recalled. He refused the pleas of his
followers to postpone death until
the last legally permitted instant;
he deemed it an affront to his
self-respect to prolong life beyond
the moment it lost meaning. To
have hemlock at his disposal
infused the whole death process
with at least a modicum of dignity.

Professor Gardner of the
University of Nebraska has
proposed that similar humanitarian
considerations could be incorporat-
ed into modern execution pro-
cedures. An execution date could be
set; for a brief, specified period
after that date the condemned
person would be provided the
means to take his life if he chose.

He would be told the lethal dosage
of an oral sedative that would be
placed at his disposal. Death by
drug overdose would be virtually
painless and without many of the
other human and economic costs
that attend traditional modes of
execution. If the condemned person
failed to take his own life before the
period for optional suicide had
expired, the state would then
execute him in the regularly
prescribed manner.

To permit capital offenders the
right to suicide does not imply that
everyone has a moral right to take
his own life. Nor does it imply that
the offender has the right to
demand that he be executed.
Rather, ¢ diz have
been exhausted : tion is
virtually inevitable, the condemned
person could be alinwed te pick the
moment of his death.

Much can be said for encouraging
the suicide of those sentenced to
death. One American bar leader has
described it as ‘‘Do-It-Yourself
Capital Punishment.”*

The contra argument is that it is
too humane, thus defeating the
ancient purpose of the death
penalty: to create deterrence by
revulsion at the prospect of
suffering. But if that were an
appropriate aim, society would not
have forsaken the rack, the gibbet,
or the Roman cross. Formerly
executions were public spectacles,
staged so that those who witnessed
the events would be strongly
motivated to follow the path of
righteousness. But, except perhaps
in a few retarded societies, this
didactic feature has been eliminat-
ed; now the death ritual is carried
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out in camera, carefully screened
from the public view.

Parenthetically I note that when
a television station went to court in
Texas to demand the right to film
an actual execution, a federal court
judge wryly observed to the
government attorney who insisted
such a broadcast would shock the
public: "It might be suggested that
if what the government is doing is
so terrible, perhaps the government
should not be doing it.” 8!

The ultimate fact is that
execution formalities are hollow
mummery. The ritual contributes
nothing to the peace of mind of the
condemned, and it cannot be said to
profit the survivors. On the
contrary, like the holy men who
administer the last rites and the
healers who must attend the final
heartbeats, some are caught up in a
painful conflict with the funda-
mental tenets of their respective
disciplines. The other participants
— press observers, official wit-
nesses, death-watch personnel,
scaffold-builders, head-shavers,
wardens, etc. — fare little better.

Thus, a number of commentators
urge, every condemned man should
be accorded the right, after
pronouncement of sentence, to take
his own life by any reasonable and
convenient mesns of his choosing.
=¢, 1 do not see
this prong 1g readily adopt-
ed; perhaps it is too ecimple and
rational.

Continuing to assume that the
death penalty is here to stay — in
countries less enlightened than
Israel — a question remains as to
what discretion is to be vested in
the trier of fact, judge or jury.

In American jurisdictions there
is a definite trend toward the
reduction of discretion in all stages
of the enforcement of criminal law,
and that trend is conspicuous in
recent opinions of the United States
Supreme Court on the death
penalty.®> The rulings of the court
are clearly in the direction of
rejecting absolutely mandatory
death sentences but at the same
time imposing rigorous controls on
procedures in sentencing and
preciuding unlimited discretion.
What the court appears to be
calling for is recognition of
mitigating and aggravating circum-
stances. There is no doubt that
some relevant circumstances can be
described in objective terms {e.g.,
whether the murder victim was a
prison guard acting in the line of
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duty), hence, a statutory designa-
tion of them may be feasible.

However, the kinds of circum-
stances that courts will accept as
reasonable and justifiable remain to
be seen, and the retributive
doctrine scarcely speaks to the
question. For that matter, insofar
as advocates of the doctrine speak
to the issue of discretion at all, they
appear badly divided.

The dissensus among retributiv-
ists with regard to discretion is
puzzling, because once it is
accepted that the severity of
punishment should be proportion-
ate to the seriousness of the offense,
there is nothing to preclude
considerable discretion by a
sentencing judge or jury in
determining how serious the offense
was. To be sure, the statutory
prescription of a mandatory,
definite sentence may appear to
insure equity in punishment and
hence be more consistent with the
retributive doctrine. Yet, it is not
rational to assume that all
instances of any type of crime are
equally serious or heinous. Hence, if
the severity of punishment is to be
proportionate to the seriousness of
the offense, alternative statutory
penalties appear the only way by
which that prirciple can be applied
in particular instances. In the case
of capital punishment, this
translates into death or something
less.

To conclude: T susnect my bias
has shown through this paper. My
reverence for life requires me to
oppose capital punishment. History
shows that the death penalty has
been unjustly imposed — it is
ordered only for the “weak and the
poor, innocents have Lecn kitled by
the state, effective ichablitation
has been impaired, judicial
administration has suffered — and
crime has not been deterred. Our
emotions may cry for vengeance in
the wake of a horrible crime, but we
know that killing the criminal
cannot undo the crime, will not
prevent similar crimes by others,
does not benefit the victim,
destroys human life, and brutalizes
society. If we are to still violence,
we must cherish life. Executions
cheapen life.

There is no persuasive justifica-
tion for the death penalty. It
demeans life. Its inhumanity raises
basic questions about our institu-
tions and our purpose as a people.
We must revere life and in so doing
create in the hearts of all people a

love for mankind that will finally
still violence. A humane and
generous concern for every
individual, for his safety, his health
and his fulfilment, will do more to
soothe the savage heart than the
fear of state-inflicted death, which
chiefly serves to remind us how
close we remain to the jungle. So
long as government takes the life of
its citizens, the mandate ‘“‘Thou
shalt not kill” will never have the
force of the absolute. Our greatest
need is reverence for life — mere
life, all life — life as an end in itself.
Indeed, it is the Talmud which
declares that “He who destroys one
person has dealt a blow at the entire
universe.”’

**Address by JUSTICE STANLEY
MOSK to the Fourth
International Congress of Jewish
Lawyers and Jurists Jerusalem,
December 27, 1978

APPENDIX

(Patrick, The Status of Capital
Punishment: A World Perspective (1965)
56 Journal of Criminal Law, Criminology,

and Police Science, 397, 406-407.)

CAPITAL OFFENSES (1963)

. (A) Arson

. (B) Burglary

(E) Espionage

(X) Kidnapping

(M) Murder, homicide

(Ra) Rape

{Ro) Robbery (aggravated or armed)

(T) Treason

. Abetment by a relative involving a

minor or spouse in a capital crime

. Abandoning a person to die of smallpox

. Abetment of mutiny

. “betment of suicide usually involving a

child, insane or intoxicated person

13. Acts of torture on people

14. Adultery by women and other offences
prescribed by the Quran

15. Any serious crime committed during a
state of national emergency or war

16. Arson during riots or national emer-
gencies. :

17. Arson if repeated on a large scale.

18. Arson in H.M. dockyards and ships

19. Arson of Crown property

20. Arson with violence

21. Assault (aggravated)

22. Assault by a life prisoner

23. Attempted kidnapping

24. Attempted murder by a convict service
a sentence of 15 years imprisonment, if
hurt is caused

25. Attempted murder by & person under a
sentence of transportation

26. Attempted murder of a policoman

27. Attempt on the life of a Minister of the
Government resulting in death or
serious injury

28. Attempt on the life of an heir apparent
to the royal throne

29. Attempt on the life of members of the
royal family

30. Attempt on the life of the Chief of State
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31
32.
33.
34.

35.
. Counterfeiting currency
37.

39.

43.
. Destruction of military facilities

45.

Bribery

Castration

Causing disorder (riots, etc.)
Collaboration (assisting the enemy,
quisling)

Corruption

Counterfeiting government or military
documents

. Crimes against the country’'s integrity

(independence)
Criminal attempt on the life of an
authorized religious practitioner

. Dacoity (gang robbery)
41.

Depriving the Chief of State of his
personal freedom

. Desecration of a grave with intent to

rob or molest the human remains
Deserting the army during war

Destruction of public property aimed at
weakening the state and causing grave
public danger

. Dynamiting causing death or danger of

death

. Exposing means of communication

resulting in death

. Forcibly freeing a prisoner convicted of

a capital crime

. Forcing a woman to marry against her

will

. Forcing a Chief of State to act against

his will

. Genocide
. Giving, furnishing, or selling narcotics

to minors

. Grave military offenses
. Homicide accompanied by or resulting

from another serious crime

. Illegal command of a troop or division

of the army

. Illegal possession of arms
. Illegal use of explosives
. Illegally changing the form of govern-

ment

. Illicit trade in narcotics

. Infanticide

. Instigating an invasion

. Insurrection or rebellion

. Inundation with waier of an occupied

bouse

i, Looting during war or nationai emer-

gency

5. Looting of evacuated houses following

war

5. Lynching

. Maintaining linkage with imperialists
. Malfeasance in office

. Malversation to a grave degree in

partnership or by a recidivist

. Matricide
. Membership in an anti-soviet organiza-

tion

. Military usurpation
. Murder by a life prisoner serving a life

sentence

. Murder of a foreign chief of state
. Murder of the head of the Government
. Mutilation or damage causing serious

mental or physical injury

77. Mutiny

78. Nazi crimes (aggravated)
. Offenses against the security of the

aiate

“0. Orgmnization of gangs or srmed groups

for purposes of terrorism, sabotage, eic.

. Overturning trains, vessels, etc.
. Parricide
. Patricide

84.

85.
86.
87.

88.
89.

90.

91.
2.
93.

9.
95.

96.
97.
98.
99.
100.
101.

102.
103.

104.
105.
106.
107.

108.
109.

Perjury that leads or might lead to con-
viction and execution in a capital case
Piracy

Piracy with violence

Plunder or theft of social or government
property

Poisoning

Poisoning an ascendent or ascendent of
one's spouse

Poisoning a teacher or tutor even if
death does not occur

Political assassination

Rape by a group

Repeators terrorizing inmates of a
prison camp

Ring leader of an insurrection

Ring leader of a riot having grave
consequences

Robbery with violence

Sabotage

Sedition

Speculation (economic)

Seriously injurying the Chief of State
Spreading microbes or poisonous
gases

Subversion

Superstitious practices resulting in
death

Terrorism to a grave degree

Torture in order to help the enemy
Undermining the national economy

Violence exercised on the body of an

ascendent or ascendent of one’s spouse
Wrongful detention with torture
Other crimes by analogy

* A graduate of the University of
Chicago. First served as a trial
judge in Los Angeles; thereafter he
was Attorney General of the State
of California for six years; and has
been a Justice of the Supreme
Court of California for the past 14
years.
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