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IN THE SUPKEME COURT OF JUDICATURE OF JAMAICA

IN COMMON LAW

SUIT NO. C.L.1984/#193

BETWEEN HADELINE MULLINGS PLAINTIFF
aND NELLIE SIMvS FERSIIDEFENUANT
ANL ACTING CORPORAL JOSCELYN CHEVERS SECOND DEFENDANT
AND THE ATTORMNEY GENERAL FOR JAMAICA THIRD-DEFENDANT

tir, Clark Cousins and Mr. Polomino instructed by Messrs. Rattray, Patterson
and Rattray for the Plaintiff.

hMr. bDouglas Leys instructed by the Director of State Proceedings for Second
and Third Defendants.

Mr. George Scoutar, on the records for the First Defendant, not appearing.

HEARD. JANUARY 14, 15, 16 AND MARCH 19, 1991

CORaM: KECKORU, J.

In this action the plaintiff seeks to recover dauages againgt the
defendants for malicious prosecution arising out of an incident which toak
place along a roadway leading from her howme at Brae’s River in the parish of
St. Elizabeth on the Sth of August, 1983,

It was the plaintiff’s case that at about 16:00 a.m. on this day as
she drove her car down her private road-way leading to the public road she et
a motor cyclist with a pillion rider coming in the opposite direction. She
passed them and went on her way. She was not aware that, in passing, her car had
brushed and injured the pillion rider whow she recognised to be her next door
neighbour, Mrs. Simms, the first defendant. Later, that same day the second
defendant, Acting Corporal Chevers, then stationed at the Black Kiver Police
Station, accoupanied Ly the first defendant's husband and others visited her
howe. Acting Corporal Chevers told ner he had a report of an accident involving
her car and the first defendant., Her husband told Acting Corporal Chevers that
the road was a private ome and the plaintiff said because of a previous incidaent
involving the first defendant's children, she did not mix with the first defendant
and her fawily. In short, there was bad blood between the two families. Her car

was examined by Acting Corporal Chevers and no damage was found.
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Subsequently, the plaintiff was served summonses by the police charging
her with dangerous and careless driving and unlawful wounding. She attended
court on the 21st of August, 1963, pleaded not guillty to the charges and 2 triel
date was set for the 7th of September, 1963; She retained an Attorney-at-Law
to represent her 2t the trial and on the date fixed for trial she was dismissed
from all the charges without any evidence beinyg offered against her.

The first defendant subsequently sued her in the Black River Resident
Magistrate's Court for nejligence arising out of this scwe incident. Her claim
failed and judgment was handed down in favour of the plaintiff,

The first defendant did not attend court at the hearing of this action,
nelther did her Attorney-at-Law, to protect her interest.

The second Jelendant testified that on the Yth of August, 1983, while
at the Balck River Police 8tatioun, the first defendant made a report tc him.

He observed an injury to her right foot below the kneae.

"lhere was swelling on the foot and abrasions and

appearance of L1vod coming from the abrasions.

I pave ner letter to take to the voctor at the

Black kiver Hospital.”

He visited the plaintiff at ner home the same day and told her of the
report wmade by the first defendant, The plaintiff showed him her car, he saw
no damage to it.

"When Sioms wade report to me I believed her story

to be true.”

The foullowing day tne first defendant returned to the station and he
took a written statement from her. This was admitted i~ ovidence as exhibit 1.
On the 17th of August, he took a statement in writing from Clovis Williamson,
the driver of the motor cycle, supporting the first defendant's report. This
was admitted in evidence s exhibit 2. He believed Williamson was speaking the
truth. He drew up information and suumonses against the plaintiff for danperous
and careless driving ang unlawful wounding. He did not know the parties before

the day of the incident.
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It was submittec on behalf of the second defendant that in an action
for walicious prosecution the plaintiff must allege and prove the absence of
reasondble and prubable cause and malice. If the court accepts the evidence
of the second defendsut that based on reasonzble grounds he honestly believed
the first defendant’s report to be true, then it was a proper case for him
to put before the courc, in which case the second defendant would not have
acted without reasonable and probable cause; and the plaintiff’s claim as
sgainst him would therefore fail.

For the plalutiff, Mr. Cousins submitted that the plaintiff has
gatisficd the court witn the four essential requirements in a case of this
nature.

1. That the defendant presecuted the plaintiff and
as a resuli she sulfered dousqes.

Z. That the prosecuticn terminated in the plaintiifis
faveur,

3. That tiiere was no reasonable and prcobable cause
for the prosecution.

4, Thot tne Jefendant scted with malice or in bad faith.

It was bis subwmission that onece the plaintiff sacisfied the court
on a valaunce of probabilitiles requirements 3 and 4, the evidential burden
shifts to the defuwwicnts to justify their comduct in prosecuting the plaintiff.

ftr, Couusins questiovned the credibility of the sccond Jdefendant in the
1lisht of the following.

i, He was told by the plaintiff and her husband that
they knew nothing of the alleged incident,

2. He was told by the plaintiff and her huspand that
even 1f sucii an incident had teken place, it was
not on a public thorougnfare ~ 1t was on private
property.

3. He was advised that the first defemdant had
wrievance against the plaintiff.

4. He inspectec the plaintifi’s car and found no
eviaeunce of aamage.

5. e obtained no nmedical report to corroborate the
injuries allegedly suffered.

6. He took no stutement from the pleintiff.

7. He took no steps to consult with anyone or to
seek advice as to the status of the road.
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In the coutext of ali the facus known to him, he submitted that no
responsivle police officer acting properly inm the execution of his duties would
have charged the plaiarify not culy for danjervus and careless driving but also
for unlawful woundin,.

On the question of malice YWr, Cousinsz submitted that the court uay
infer wulice frowm the sage facts which escablisih want of reasonable and probable
causc. The court ey ufer malice once the court rejects his assertion that he
honestly believed that che slaiutiff was probably puilty of the charges and

court alsu find thnt there was such & want of waasonable and probable cause on

the purt of the second ucfendant as to amouat to wmalice. In view of the plaintiff’s

standiu, in the comumuity he asked fur jud

There is no serlous dispute on the facts of this case. There is also

no dispute on the low spplicable. The only guestion left for the court to

deteraine is -~ Vid the second defendaunt ncnestly Delieve the report ziven to him

by the first cdefendant and her witness? If the
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aswer is in the affirmative,
then was this belicf Dased on reasonavle grounds?

The plaintilf aws chalienged the second defendant that his beldef in
the first cefendaunt’s report was not basced on reasvnable grounds. But he had
information from the first defendant that the incident was along the Parish
Council road althou,n this was contradicted by the plaintiff. He was aware
that therce was bad Dlood bLetween the parties. Although no damage was sceen on
the car, fruw the report it was most ualikely that there would be any damage
whatscever. &5 far as the injury to the first defendant is concerned; although

no wedical report was vreceived; the second defendant stated that he had locked

at the first defendant’s foot and observed a reocent injury. This was corrcoerated

by the motor cyclizt himself. There has also been a complaint that the second
defendant took no statement from the plaintii

What is tihe duty of a police wan to whom a report of this nature is
made?

In Herniwan vs. Smith (1938) A/C 305 Lord Atkin said at paze 319:

It was further said that he shoulc have asked for a further
explanation from Hernimen. No doubt, clrcumstances way exist
in which it is right before charsing a wan with misconduct
to ask nim for an explanation. Eut certainly, there can be
no general rule laid down, and where a man is satisfied, or

has apparently sufficient evidence, that in fact he has

2nt and an award of substantial danages.



been cheated, there is no obligation to call on the
echcot awd ask for am explonation wialch sasy only have
the effect of causing material evidunce to disappear
or pve wanulactured. It 1s not requirza of any
prosecutor that he must have tested every possible
- relev fact before he tokes accion. idis duty is
(;{) not to agcurtaln whether there is a defence, but
. wnether fhere is reasonable and probacle cause for a
prosecutioi.”

2

what then i a reasvinudle and provable cause?

o

bee hicks v. Faulkaer (1Yo1-3) A,#.%. Reprint p. 187, where Hawkins J, o

page 191, said:
"1 should define reasunable and proLable cause to be an
nounest beldef in the puilt of the accused; based upon
a full conviction, founded uvpon reasovnavle grounds, of
the existence i a state of circuwstznces, which,
asswnin, them to ve true, would reasonadly lead any
(:“\ ordinedly prudent and cauticus man placed in the
. position of the accuser, to the concilusion that
tiie person charpged was probably puilty of the
erime imputed.”

]

The second defendant testified that he Jid not kuow ceitner the
plainciff or the first defendant before the date of this incldent. It would

ve reascnable therefore to assuwz that there wus no reason for him to take

sides. 1In Hicke w. ¥aulkner (Supra) Hawkiuvs J. continued at page 192.

"If cpe informent were known by the accusor to be o
Jerson whose veracity, uewory, power of observation

----- . and accuracy no confidence could ve placed, no jury,
(; ) I snould ttink, would hesitate tov fiwnd that a belief

based solely upon iaforuwation frow such an informant
was uureascuacie,”

Iu Glensiki v, uclver (190¢) A/C at prge 761 Lord beaning said of

cases where tae prosecator is not personally duvolved but makes the charge on
inforaation given £0 hia oy otiers

The issue wgain appears simple. If “he information
was velieved oy adin Lo ve truscworthy, there was
goud cause for the prosecution. If it was known
to him o e untrustworthy and not fit to be
believed, there was uo cause for ie."

\
(\J/ The plaintiff cust also prove malice. Wooding €.J, in Irish v. parry

(1905) & Wix saia at page 179

"It ig uwadoubtedly true that the sclf saae
circumstances showing that an arrest was without
reasonanle and provable cause may oe sufficlent
to estanlish malice on the part of the prosecutor.
But such cases, must 1 think, be rare in the casc
of a poiice prosecutur actin, in the ordinary
course of his nurmal duty.”
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From the testliony of the plauintitf io thie instant case I have found
no evidence on which 1 couid reasonably find that the second defendant was

actuated by uialice, that is, auy sinister or iwlirect or luproper wotive in

instituting this prosgaecuiion.

On the totaiivy of the evidence, the plointlff has also failed to
prove to me on a valonce of probavilities that the secono defendant prousacuted
her without reasvuasle and grobzable cause.

Yor taese reasous the claim as agalust the second and third defendants
is dismissed with costs against the plaintiff to e agreed or taxed.

The firgt cwfendaut havin,, entered zu appearance and filed a defence

N
(:/J ana countercladu, failed to appear at the trial to defend the action and to

progecute her

Notwithstoadins, her avsence, in crder to succeed agzainst her, tha

plainciff wust fulfil. all the coucitions nececsary in an action of this nature.

€ the proceedings were instigated by the first
defendant. It cowll well ve avgued however tnat =211 she did was to report
an accident ©ou the police 28 1s required by Sectiom 39 of the Road Traffic hct.

Frow tue vad blood verween the plodntiff aad the first defendant,

a
) . 4 .
k“;’ I aw satisfied that toe first defendant acted maliciovusly, that is out of
111 will; that the proceedings were terninated in favour of the plaintiff, aad
that she suiferea da
wnot of the wll importaut issue that the first defendant acted withour
reaconsule and provaclis couse?  Tie plaintiff in wer evidence said,
“hs 1 drove down my driveway L met o motor cycle rider
with o pillicn rider coming in opposite direction,
coming towards we, 1 recopnised the rider to be
Clovie williusmson, ond the pilliocn te bDe dirs. Siumms.
" 1 passed then and went uva my business. 1 was not
(4 ) aware in passing if wmy cur bLrushed cny part of

the wotor cycle or vrs. Siams,”

She admitted in cross—exawlnation that the rosd was very narrow,
that the car toux up nost of the road ~ not too difficult for car and motor
cycle to pass - put soime difficulty.

The eviuence of acting Corporal Caeverg was to the effect that the
first defendant havins made report to ndwm of a wotor venicle accident he
ohgerved that the first defendant had slight injury to her foot from which

vlood was coming.




Apainst this Lack-grouna could there hove been ¢ reasonavle belief
held in guod faith Ly the first defendant iv the ezistence of sufficient facts
as would justify a wveport to the pollce?

The Lurden of proving ausence of reascusble and probaBble cause,

& notoricusly difficulc vtask of previn, < nepntive, lles on the plaintiff.

After a long andé coreiuvl consiueration of the facts, [ awm not satisfied om a

balancc of probabi -y that the plaineiff hos oot over this hurdle.

Accordingly, the action apainst the filrst defendant alsc fails. On
the claim there will therefore be judgment for the tirst defendant with custs

fdmited to the filin; of her defence acainst tae plaintiff. The countercl.ilix

is dismissed for want ¢f prosecution.




