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SUIT NO. E. 3971198J

BET:EEN ' | ERPOL MUFROL | " PLAINTIFF
AN D | N ““u. URR&C coﬁpaﬁv ' DEFENDANT :

JAMﬁiCB L;mITED

Miss Ingrid Mangatang ci Ferkins, Grant, Stewart, Phillips and
Compaony i{or Flaintiff.

¥r. David Henry inqtructeo-'j Nunes,-Schcfielﬂg'DeLeon and
Copany for tho Defordant SRR RS R riim
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In this action;Fhéfflain£i£4~§ééﬁé;ﬁhe:foil&wing crierss—

(1) E declaratlon that POllCY gk o InduranCe No. 018693
dfforaq-uonpxchensmve 1n5urchL.COVbraGQ to the
Plalntlf‘ by Lnu qu d;nt;,r: [

(2} A decla ratlcn Lnab the an@vuant is iiable pursuant
tc sub- Clmﬂau 1{a} and/o"-cub~ciatse.1(b) and/or
sub-clause llc) ui Sect;on'“ of tnc.uloresald
Policy of Ihaurance, for- uamagﬂ-to 19R/ B motor
car licence: bP &: AI resultlur in the
c1rcnm°tunce«”nere1n outllm.dn .

{3) A Qeclaratlﬂh that the damage hur¢¢n cutline does not
fall within any of the fsgggxal_ﬂgqaptionsﬁusggcifie&
in the{afc:esaidﬂ?q}@gy o Insurance. -

The present ggplidgtiﬁn ig_dﬁ maaﬂ gy the Jei&ndant

pursuart to Section ?ﬁqf;thé;Arbiffationf ;tff01 an order that the
proceedings in this aétién'ié taye; untll th@ dl pute or disputes.
the subjsct hereof havL been uﬂttlcd ny'way ot arbltrutlon by

virtus of Section 5 cf thv ArbltraLJOuvAcL‘  It 1s the countention
&E the Defendant th? C;aus; 8 ot the genaral condltlons of the
contract oi Imsurance between the Defendant and the Plaintiff makes
it specifically clear that the Plaintiff has agrsed that any dispute

including the subject of this suit shall be referred to Arbitration.

!
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The relevant comtract ox In«urance has been produ.rze.'1 by the
Defendant. It is not disputed that the said rontract is valid and o
subsisting and was entered into between the parties in this case, nor is
it disputed that its tnrms and conditions conatituted a binding contract |
between the pg;tigsfm Also 1t is not disputed that thera is in that
contract, an aibitrétion clauses namely Clause 6 of which proviues as

follows:

"6. 411 @ifferences arising out of this
Policy: shall be referred to the. .
decision of an Arbitrator to be :cr"
appointed in writing by the partiés
in difference or if: they cannot -
agree upon a single Arbitrator to
the decieion of two Arbitrators oune
to be appointed in writing by each of
the parties within one calendar month

“~after having been reguired in writing -
to do sc by cither of the parties or
in case the Arbitrators do not agree
cf an Umpire appointed in writing by
‘the Arbitrators before: entering. upon
the reference. The Umpire shall sit
with the Arbitrators and preside at
their meetings and the making of an

" award shall be a condition precedent
to any right of action against the
Company. ° If the Company-shall-
disclaim 1iability to the insured
for any claim hereunder and such -
claim shall not within twelve

- calendaer months from the date of such- -
disclaimer have been referred to
Arbitration under thé provisions
hereiv contained then the claim shall
for all purposes be deemed to have
been absundoned and shall not thereafter
be recoverable: hereunder.!

fSeétibn 5 «f thé Axbitféfion Act reﬁdsé

"5, 1f any party to a submission, or any
- person claim through or under him, _
commences any legal proceedings im the
Court .against any other party to the
submission; or any person claiming
.. through or under him, in respect of
any matter agreed to’ be referred, any
... party to such legal proceedings may at
any time after appearance, and before:
. delivering any pleadings or taking
any other steps in the” proceedings; -
~ apply to the Court to stay the proceed-
ings, and the Court or a Judge thereof;,
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is setisfied that there is neo
sufficient reason why the matcter
should not be referred in
accordance with ‘the submission,
and the epplicant was, at the time
waen the procesdlngs were commenced;
still rcmains, ready and willing to
do all things necessary to the-
prepur conduct: of the arbitrotion.
aay- maker an order-staying the oo oo
proceedinugs.”

miss hangat NG, the Plaintifi's Attcrrmey in cpposing

the appllc* L1on cubmlt that -

{1) . The Defendant has net allvded to what dispute; if any,

hag aricen tetween the Plaintiff apnd the befendant as to |

facts.
(2} . The Defendant has not proven to the Comrt's satisfaction

that he war ready and willing to arbitrots at the time of
commencement of the .proceadings.
{3} The matters to considor are essentially guestions of law

and not facts,

In the case cf Oliver vi Billier (1556) Z-BER pg. 220 it

was held that' " the burden of preof is on the Plaintiff to
pursuace the Court, not thot ie hub a: rlgnt to: Pontlnuc, but
that he aught tc be 1llong o centinue thu uctlonﬂ. Thls is a
judicial discretion to be. rxbrciwad in rulatxon to the -particular
facits ci the case | o

= .0h ¢he facts in the instant osse, it is clear that a
dispute has arisen on the facts: 'Phis is borne out by the
Plzintiff having filed an: ﬂrlglnctlnq Summons- against the .
Defendant seeking/Declagatory Orders and-Reliof in respect-of. the
said policy of Insurafcy containing the arbitration clause.
To buttress thais is the uncnallenged cvidence of Gloria Bryan, .
the Claims Manager:of the Defendant  Company, that the Plaintiff
has made @ ¢laim-on’ thi Defendent ine reepbct of a mastor. car .
atisin@“dut?éf en incdident which:occured: on the Znd March, 1589,
and that the Deiéndant has denied dindemnity in respeck cf the

said claim.



This evidence has not b@en rebutted by the Pla1nt1ff

The main thrust of Mls =Mangat?nq s ﬂubmlSSanﬂls that
there is nce wroof that: the De‘andann was "ceaﬂy and: wllllng to
arbitrate. Che wrguev that thu nurden of prcof llEa.OD the
efendant to satisiy the Court: of thls, anu thdt thpre are no
sufficient partlcu;ars or detalls from which th Court could
draw such aﬁ lnierenC¢. rhg mere assnrtlon by Miss L-z:yau'i in her
Effidavit "that the Lefendant is and has been at all blmes ready
ané willing to do evervthing necessary to the propér conduct of the
arbitration of the dispute between the parties” is nct enough
she says.
Wr. Heh£§—tﬁéfﬁéfendaht‘s httarhey, contends that thr authorities
cited do ROt support this linc of irgument. le relies on the -
Affidavit of Migs Bryan vhich he stbmits fulfils' the obligation
of the Defendant,

“he case of Piercy v. Young (1879)14 Ch. 1 200 is auvthority

that the Defendant Applicant must show such. readiness.and

g™

wvillingness oy affidavit. ‘Jessel MR, at: poge 209 observeds~ o oo

"I think it is right to say that
the Court should have rouguired
“an affidavit toc be produced of
readiness and willingness to
refer to arbitration at the tiue
when the metion was held in the
Court below.”

})

I have given fulll considerstion to: the cases ~eited in this
regard, and nowhere in any of them is to be found any. rule of: law .
as to any particular spter crrsteps’ to-be taken by. tie - Applicant
before the Court could find: that he was ready and willing. to .. ...
arbitrate. The authoritiss do not establish that there is any

need for the-‘Applicant to particularise or give details: of .steps. .

taken by hil to indicate his readiness and-willingness tc aroitrate..
The requiremeént’ thercfore is setisfied oncd it is shown by Affidavit .

that tle Applicant is ready and willing to arbitrate. Pzragraph 3 of

Kiss fryants Affidavit deted 3rd January, 1290 asufficiently

indicates this to the Plaintifi. niwmin

|
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On the 3rd limk of Miss Mangatémg“s submissions, 1 find
that the dispute inveclve guestions of mixed law and facts. where
guesticns of law are mixec with technical questicns ofrﬁgcgp the
convenient.courée may well be'fgrvghe tecnnical experts to try

the questions ¢f fact, sending the questions of law to the Court

on a stated casge.

See Rowe v. Crossley (1612) 108 LT 11.

There is also complaint By miésxﬁangétang that the Defendant
ig quilty of delay, and urges the Tourt to exercise its diééfetion
against’ the Defendant in refusing hie ‘apelication., I reiect “this
as the ‘Defendant acted promptly by entering appearance and £iling
nis summons for stay of ‘procsedings within a matter of days of “the

gservice of the Plaintiff’s Summons.

The: Case of Tock v. Caladonian Insurance Company (1865) 8 WIR

is instructive. It was cited and relied on by Loth Attorney to
support their recpective arguments. The case itself particularly
remarkable in its content 2z is the instant case.

on the facts in this case I find that the necessary condition

1,

for chtaining a stav of procowdings bavae beern fulfilled:

(a) Thait there is a valid arbitration in the Clause § of the
Contract which provides that any Jdifferences arising ocut of
the Policy should be referred to arbitrate and that the

[

parties are asserting that they entered into a binding
contract which is in writing ond subsisting.

(b} That proceedings in the Court have buen commenced Dy a party
te the argument.

{c) That the procecdings are in reepect ¢f a daispute so agreed
to be rorerrec.

L3 That the appliceation to stay is made by a party to the

proceedings.



ic)

{f}

arbitratiqnw

"
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That the applicatiop is mede after appearance by that
party and befere he has Geliversd any pleadings or taken

other "ster in the proaceedings.®
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t the Applicont wae and is ready and willing to do

_everything necessary for the proper ceonduct of the

s
.

-In the result I aw satisfied that there is no sufficient

reasor- ¥y this matter should not be referraed to arbitratien in

accordante with the agrescent the subject ot this case and hereby,

ursuant tc Section 5 of the Arbitration Act, order that.all

further proceedings in thin.action.be stayed.

Cost to-the Defendant to be agreed or tazed.



