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R.M. COURT CIVIL APPEAL NO., 91/76

BEFORE: THE HON. MR. JUSTICZ ZACCA J.A.
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=

HON. MR. JUSTICFE HIENRY J.A.

| ,
! TH? HON, MR. JUSTICE ROBOTHAM J.A. (ag)

ETHLYN MURPHY
AND
TDWARD NATHANIZL PUSEY Plaintiffs/Appellants

(Executors of the estate
of Reuben Errar)

AND
RUDDY De MERCARDO
A McLEAN Defendants/Respondents

ENOS CURRY

Mr. Horace Edwards J.C. and Mr. R.A. Penso for Plaintiffs/appellants

Mr. Eric Frater for Defendants/respondents

24th February 1977
1st April 1977
1st June 1977

27th July 1977

"ROBOTHAM J.A, (ag)

The plaintiffs/appellants, the duly éppointed executors of the
estate of Reuben Errar, brought an action in the Resident Magistrates
Court for the parish of 5t. Catherine, claiming agaiﬁst the defen-
dants/respondents jointly and severally the sum of two hundred dol;
lars $200) as and for damages for trespass for that they in or about
the month of April 1974, and on divers othgpﬁgcéasions‘unlawfully
trespassed on the land situated at Creary Road in the parish otht;‘
. Catherine belonginé to the estate of Reuben Er;af, decgased,:reaped
produce thereon, trampled the herbage. and otﬁer‘wronés then and
there did. The defence was that the plaintiffs were not in posses=
sion, and had no right to thé land. Further, that‘all three defen-
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dants had equal rights on the land: 1In tae case of De Hercardo,
he held a lease and has since purchased, McLean had a lease and

Curry also had a lease.,

Both Plaintiffs were duly appointed executors of Reuben
Errar who died on the 1hth December 1973, and on 17th June 1974,
(::\ ‘they obtained probate of his Will in the Supreme Court (Zxhibit 1).

Under his Will, Reuben Lrrar devised four acres of land to Ethlyn
Murphy at Creary Road and it is on this particular bit of land
that the plaintiffs are maying the defendants have committed acts
of trespass.

At the conclusion of the hearing the Resident Magistrate
non-suited the plaintiffs, entered judgment for the defendants
with costs, and in his reasons for judgment he stated:-

"T came to the conclusion that the Plaintiffs
had merely proven that they were in their
capacity as executors of the deceased Reuben
Trrar entitled to enter and take possession of
all the land which formed part of his estate.
The action brought by the Plaintiffs was a
claim for damages for trespass and such a
claim must be based on the disturbance of
actual possession of the plaintiffs and not
merely a disturbance of the Plaintiffs right
to possession. The action in my view was mis-
conceived and should have been brought under
Segtion 89 of the Resident Magistrate's law as
a claim for rccovery of possession, both plain-
tiffs having become entitled to possession from

(””\ the moment probate was granted to them by the
— proper Court."

The question which this Court has to decide is, can an executor
who is not in possession and who has not made am entry upon the
land the subject of the action maintain an action for trespass?
The Resident Magistrate having found that neither plaintiff was
in possession of the land, for the purposes of this decision it
is not necessary to go into any exhaustive or detailed examina~-
tion of the evidence, but rather, it is only necessary to exa-
~~~~ ! mine such portions of the evidence on which either and/or both

plaintiffs sought to establish that they were in possession.

In so far as Edward Nathaniel Pusey 1s concerned, his only con-

nection with the case is that he happened to be one of the exe-

cutors of Reuben Errar. At no time was he ever in possession,
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nor did he make any entry on the land. This only leaves to be
examined the basis on which the first named plaintiff Bthlyn
Murphy claimed to be in possession. She said that for many
years prior to the death of Reuben Errar, she lived with him
in one room of a three apartment house on the land. ibout ten
years prior to his death she removed him to her own home, and
remained his caretaker until his death. It is intercsting to
note that whilst she and Errar lived in the one room, the other
two were rented to the first defendant De Mercardo, and upcn
their removal, the third room was also rented to him. She said
in cross-examination, "I was taking care of the old man and he
put me in possession. That was before Reuben Errar died.
Reuben Irrar and I both had possession before Reuben Errar died."”
Despite the fact that she said she was in possession, she said
in examination in chief that it was not until April 1974, four
months after Errar's death that she noticed De Mercardo had
fenced around more than half acre of the land. Suffice it to
say that on the evidence before the Resident Magistrate, he re-
jected the contention of Zthlyn Murphy that she ever was in pos-
session of the land. This Court secs no reascn to differ from
the finding of the Resident Magistrate that neither Plaintiff was
in possession of the land at the time the action was brought.
Trespass is an injury to a possessory title and a person
having the right to the possession of the land acquires by entry,
the lawful possession of it, and may maintain trespass against
any person who, being in possession at the time of entry wrong-
fully continues on the land. If an owner who has a right to
enter makes an entry on land, his right of possession relates
back to the time at which his right of entry accrued, and he may
sue for trespass committed before entry, the wrong-doer thus be-
coming a trespasser by relation.

(See Halsbury's (3rd edition) para. 1215 -~ page 745 and

Barnett v the Earl of Guildford (1855 11 Txch. 19).

In Street on Torts (4th editiop) page 69, the following
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appears: -

"If a Plaintiff has a right to immediate pos-
session of the land he can, once he has
entered upon it sue for trespass committed
by third parties between the date of accrual
of his right and his cntry.tt

(Barnett v Guildford 1855 11 Exch. 19).

These references seem to point to the fact that in EIngland an
entry upon land was a condition precedent to be fulfilled by
anyone who sought to say he was in possession., The further
question has got to be asked - is that the law applicable in
Jamaiéa today, even where an executor is involved?

Mr. Edwards for the appellants strenuously contended that
in a case such as this, entry upon the land was not necessary
on the part of the executor before he can maintain an action
for trespass. He submitted that an executor would only have to
enter upon the land if the testator himself had not been in pos-
session, Since, therefore, the executor steps into the shoes of
the testator from the moment of his death, then anything the tes-~
tator could have done in his life time, the executor can do.

He referred us to Halsbury's (3rd edition) Vol. 16 para.

995 which deals with ""injury to property’” and which reads:-

"As the legal personal representative is in
point of law the owner of property of his
testator or intestate, he may maintain ac-
tion in respect of injury done to such pro-
perty after the death of the owner whether
he has been in actual possession or not."

(Hollis v Smith 1808 - 10 East 293).

Both this paragraph and the case rceferred to nre, however,

referring to personal chattels. The case of in the goods of

Pryse 1904 Probate 301 cited by Mr. Bdwards does not assist in

this matter.

Whilst it is correct to state that the interest of an exe-
cutor in the ecstate of the deceased is usually derived from his
will, so that it vests in the executor from the moment of death,
a distinction has always been drawn between movable and immovable

goods.,



In Williams on Executors and Administrators (1lbhth edition)

Vole 1 page 259 it is stated:-

"All movable goods no matter where situated
have always been regarded as vesting in the
possession of the executor immcdintely on
the testator's death, the rule of law being
that the property of personal chattels
draws with it possession. It was considered
otherwise however of things immovable, nas
leases for years of lands and houses for of
these the executor or administrator was not
deemed to be in possession before entry.

So of leases for years of a rectory consist-
ing of glecbe lands and tithes for years it
was doubtful if there could be actual posses-
sion without entry into the glebe land. It
would seem that as leases can now take effect
in possession without actual entry (Sece Law
of Property Act 1925. Secc. 149 (2).)
ghottels real of the testator immediately on
his death vest in possession in his exccutor
(without the necessity for actual entry);

and the same¢ principle would seem to apply

to his real estate."

Section 149 (2) of the Law of Property iAct 1925, is not appli-

cable to Jamaica, and there is no comparable legislation in

Jamaica. Scction 3 (1) of our Real Property Representative Act

(passed on 1lst December 1903%) reads:-

"here real estate 1s vested in any person
without a right in any other person to take
by survivorship it shall on his death not-
withstanding any testamentary disposition
devolve to and become vested in his per-

sonal representatives from time to time as
if it were a chattel real vesting in them
or him", o

This is a reproduction of the English Land Transfer Act 1897

section 1 (1), which was subsequently rcpealed in respect of

deaths after 1925 by section 2 (1) of the Administration of

Estates Act 1925, Certainly, in England thereforc prior to 1925

since real estate had to be dealt with as a chattel real (e.ge.
leasecs) an executor was not deemed to be in possession before

entry (Barnett v Guildford). This was a rule of common law, and

although applicable only to chattels real was by the Land Trans-
fer act of 1897 made applicable to real estate. It was not un-
known for this doctrine to create hardship, and Professor Ches-

hire in his Modern Law of Real Property 10th cdition pmge 34l

had this to say on it:-
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"There was a troublesome doctrine of the common
law which established in the case of 1 loase

not operating under the Statute of uses that

the lessee acquired no estate in the land until
he had actually entered into possession. Until
that time he was said to have a mere right to
take possession and this right was called an in-
teresse termini. This requisite of entry to
perfect a lease was swept away by the Law of
Property Act 1925 and all term of years absolute
whether created before or after the commencement
of the Act take effect from the date fixed for
the commencement of the term without actual entry."

(See Section 149 (1) (2) of the Law of Property .,ct 1925)., Section

149 (1) specifically abolished the doctrine of intecresse termini

and Section 149 (2) is reproduced in the statement of Professor
Cheshire (supra).

If therefore that was the common law positieon in England up to 1925,
then it would be the same in Jamaica both prior te 1925, and subse-
quent thereto unless therc was specific legislation herce in pari
materia with the 1925 legislation. Thefe is no statute in Jamaica
to correspond with the Real Property icts of 192% in Englend, al-
though some laws passed in Jamaica since that year have incorporated
certain scctions of these Properﬁy Acts, here an fnglish common
law rule has been recognized in Jamaica, its abolition in England

does not render it inoperative in Jamaica - See Gray v Referee of

Titles 1927 Clarke's reports page 238.

In Hart v Campbell (1904) Stephen's reports pages 1891-1892,

the Court decided that in the absence of any local law raising a
strong inference to the contrary it was impossible to suppose that
a provision taken verbutim from an English statute was intended to
bear in Jamaica a meaning different to what it bore in England.
(Compare the Land Transfer Act 1897 and our Real Property Represen=
tative Act).

We are of the opinion that the law applicable to Jamaica for
the purpose of the question to be answered in this casc, is that
which was applicable in Zngland prior to the Real Property Act of
1925. The question therefore mentioned earlier on, viz can an
exccutor who is not in possession, and who has not made an entry

upon the land the subject of the actlion maintain an action
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for trespass must be answered in the negative,

The decision in this matter turns soley upon the finding
of the Resident Magistrate thet the Plaintiffs were not in pos-
session of the land. The question whether or not Reuben Errar
did in fact have the power to dispose of the land was not consi-
dered by the Resident Magistrate and it is to be clearly under-
stood that this Court makes no pronouncemcnt upon that aspect of
the matter,

The appeal is dismissed with costs to the defendants/res-
pondents fixed at fifty dollars and we express the hope that
there will be early action taken by the body or bodies responsi~
ble for law reform in Jamaica to correct a situation which prior

to its abolition in England in 1925, was regarded as troublesome.





