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IN CHAMBERS

PHILLIPS, JA

[1 J This is an applicaiion fOi permission to appeal to the Court of

Appeal the Oider" of Edwards J (Ag) made on the 29 July, 2009, whel'ein

the learned trial judge refused to set aside an intel'loculmy judgmeni filed

in default of defence, mdered cosis to the respondents to be agreed 01

iaxed, and refused leave io appeal her mder.

[2J The applicani I'elies on 2 grounds:

(1) That the mder of Edwards J (Ag) is on
interlocutol'y mder, by virtue of section 11(1) (f) of



Ihe JudicatLne (Appellale JlHisdiction) Ad and
rule '.8 (1) of the Courl of Appeal Rules.

ISSIO i, !i'lerefme required to oDpeal Ihe
J C.i leli: em Slllce Edwards j (A9! refused
permission. ihe opplicotion wos mode c:mew
before 0 single judge of appeal.

(2) The appeal has a real chance of success.

With regard to the first ground. I must indicate right away thai I am in

o~~JI'eement thot the order is an inJerlocutory one and thus permission musl

be soughl ond granled in order for the applicant to plHsue on appeal in

Ihis courl.

The proceedings below

[3] The respondents in Illis matier. Dunston and Winsome Harper. on

Ihe 21 December. 2007 filed 0 claim form against the applicant. Merlene

MUITOy- BI'own fm damages for personal injul'ies and loss al'ising out of a

motor vehicle accident which took place on the 18 November, 2004. The

respondents alleged that whilst the 15t respondent was "lawfully driving"

his Nissan Pic Up Motor Truck Licensed No. 6705 AI. in which the

respondent was a passenger. along the Point Main Road in the parish of

Hanover'. the applicant's servant and/or agent so recklessly, negligently

and carelessly drove the applicant's Leyland Motm Truck Licensed No.

CB6742 that it collided inlo the rear of the pi respondent's motor truck.

which was stational'y on the soft shoulder of the said roadway due to

reduced visibility caused by thick smoke on the roadway.



As a result of the collision, the respondents claimed to have suflered

persollo! irliulies, susiained loss, damage al'leJ incurred expenses.

[4] Particulars of claim were filed with the claim fmm and included

particulars of negligence of the applicant's servant and/m agent, which

stated inter' alia that he was driving at too fast a rate of speed; failed fO

proceed along the roadway in a cautious manner in light of the thick

cloud of smoke on the roadway; failed to confmm to the hazard lighl

signal which was then showing on the 1sl respondent's motol vehicle; and

generally failed to keep a proper look out m to drive in a manner so as to

avoid an accident given the hazardous conditions existing on the

roadway at the material time. The particulars of claim also included

particulars of injuries of the respondents and of theil' special damages.

[5] The applicant filed an acknowledgement of service on the 30 April,

2008 indicating that she intended to defend the claim. This was however

not served immediately, as it appears from the I'ecord to have been

served on the 23 June, 2008. In the interim the respondents filed on the 29

May, 2008 judgment In default of acknowledgment of service.

Subsequent to this, unknown to the I'espondents, the applicant filed hel

defence on the 2 July, 2008. On the 21 October, 2008, the respondenls

were advised by the Deputy Registrar to I'e-do the judgment popel's

pl'eviously filed as the acknowledgment of service had been filed in time.



They werc-'; also informed that the defence was also filed but out of time.

(~),:::;icl'lce filed would then hove been about 4 weeks out of time.

r/ 1
IUj On 27 October, 2008 the respondents filed judgment in default of

Bindel 746 Folio 5 but not served on the applicant until 19 Mmch, 2009.

The judgment in defaul! of defence although it was doled 27 Oclober,

2008 c:md bore the date stomp of the Supreme Court of the said date, the

dote on Ihe docurnen j hod been Gossed out to say 29 1'/101', 2008, which

was the Supreme Court dote stamp on the emlier judgment filed in

default of ackno'vvledgement of service. This appment!y led the applicant

to illitially claim before the court below that the judgment obtained in

default of defence was irregulm, but since this clemly was not so, and no

mgLJrnents were proffer'ed before me to thed effeci. I shali soy no mme

about it.

[7] On 28 Morch, 2008 the applicant filed the application to set aside the

judgment entered in default of defence, and sought leave fm the

defence already filed to stand or that the applicant be given 14 days to

file it's defence. The grounds of that application, were, inter olio that the

applicant hod a real prospect of successfully defending the claim, the

applicant hod mode the application as soon as was reasonably

practicable after she become aware of the entry of the judgment in



defaull of defence. and that she had a good explanation fm foiling to file

111(-; deience in limE::.

[8] The applicant filed on affidavil in suppmt of rhe applicoiion s(-;tiinQ

out the chronological histmy of the rilatter as sel out above. She fur'lhel

stated that as soon as she became aware of the judgment, she instructed

her' attorneys to make an application to set it aside as she had already

filed a defence. os she hod always intended to defend the claim. The

applicant also deponed thai she hod a good defence 10 lhe claim. She

stated further that she had a real pl'Ospect of successfully defending the

claiiTI. fm. at the iTlaterial tiiTle she denied that whether by herself or by

her servants and/or agents she was guilty of any negligence. She also

stated in paragraph 11 of her affidavit as follows:

"11. Fur'ther that on the occasion complained of
the drivel' of the Defendant' s [applicant's]
vehicle did so without the consent of the
Defendant and in clear breach of the stated
instructions given by the Defendant and hence
was on a frolic of his own and was not my servant
and/or' agent."

The defence which had been filed out of time. without the permission of

the court, was attached to the affidavit and contained the statemenl

made at paragraph 11 above in the pleading.

[9] The r'espondents responded by filing their affidavit on the 24 June.

2009 which contained 7 exhibits. They attached as exhibit D & W 1. a copy

of a letter dated 26 October. 2006 from the insur'ers of the applicant,



indicating Ihot based on information in theil' possession the driver of the

ClDDileJli!!C: m o! Ihe moreliai time WClS one Wayne Augustus, and

CllCC oj the Tax Office had revealed no trace of a licence hoving been
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olso a misrepresentation of cerlain facts.

[10] This letlel' pmmpted exhibil 0 &W2 fl-om the respondents' attorneys

indicaJing lhat they were informed that the insurers would not be

indemnifyin~J the applicant in respect of the accident and therefore

inviting the applicant to entel' into negotiations to settle the matter. The

respondents deposed that the parties did enter- into negotiations for

seilleillen: bul Ihe negoliolions d' not bem fluil and so they filecl suit ond

ei~,leled e judglTlents os desclibed heiein, vvhicl-, were ojjoci,ed 10 lhe

offidovil os exhibits 0 & W3, 4 & 5.

[11] The respondents stated that the defence had no merit as the 1si

respondent's vehicle was stationary on the soft shoulder due to the srnoke

and diminished visibility, and it was the wanton disregard for the halal'd

on the roadway by the applicant's servant and/or agent which caused

the accident, particularly since the applicant collided with the rear of the

respondent's vehicle.

[12] The respondents also challenged the sincerity of the applicant's

defence as it did not address the specific acts of negligence pleaded,



and staled thai although lhe applicanl hod denied thoi the drivel was

lie! servon! and/or 0Qenl, she hod indlcal Iii

Wayne AU~juslus hod deceived her irl10 beiieving thol ne hod a vollo

dliver's licence c:md so hod been hil'ed by her withoul ony due diligence

checks, The respondel'iis also slated thot the applicant hod tricd 10

substilulc? the driver"s name to thot of Patrick Baker, but thai hod bec-')n

rejected by the insurers who had stuck to the nome of Wayne I\uguslos

which apl::-)ealed on the police I'epmt as the dr'iver of the applicant's

Leylond tl'uck. The respondents ottached a copy of the police repmJ

doted 24 ,'/iarch, 2005 os exhibit D & "vV6, ond os exhibit D & 'W7, a copy of

a lettel' doted 1 December, 2005, from the applicant, This latter letter wos

addressed to the respondents' attorneys ond os it fmmed on integral pOl'l

of both proceedings, the application in the court below and ill the

application befme me, I will set it out in its entirety as follows:

"8 Elesmere Dl'ive
Kingston 19

December 1, 2005

Sondra C, Johnson & Company
77 Church Stl'eet
Kingston

Dem Sir/Modam,

Please be advice (sic) thot we toke into
considerotion youl' client (sic) MI'. and MI'S,
Duncan Hmper who were both injured in the
motm vehicle occident.



However, due to misleading infol'mation
legmding our driver's nome the insurance was
delayed. The insurance is now in progress
::)ecouse its awmeness of d (sic) narne
(Pajlick Boker).

Lawl'ence at Covenant InslHance Brokel's Ltd. fm
fUl'lhel infmmajion.

Yours respectfully,

Miss Mmlene Murroy"

fhe I'c.:spondents therefme challenged what they coiled 0 new defence,

"ai jl'11S laie sioge of the proceedings, which wos 0 mere sham" ond

argued jhat it ought to be I'ejected by the court.

[13] The appllcont filed on affidavit in response ond indicated thot

negotiations hod token place without prejudice, ond thot the

I'espondents' ottorneys hod rejected Ihe offer mode to them. She

ITlainrained that she hod 0 valid defence, denied thot she hod employed

Wayne Augustas without due diligence, and 01' thot he hod deceived hel

inlo believing thot he hod a valid driver's licence. and thot she hod tried

to substitute the nome of the driver. Additionally, she stoted that she had

not signed exhibit 0 & W7, and finally c10imed thot os the respondents

hod sued her, she was entilled to I'aise and rely on any defence open to

her, which included the defence that the drivel' at the matel'ial time was



on a frolic of his own having disobeyed clear instructions and thel-efore

wm not her servant and/ol agent.

[14] The application went before Edwards J on the 29 July, 2009. The

learned trial judge indicated in her judgment that the I-elevant rule with

regard to setting aside or varying a judgment is rule 13.3 of the Civil

Procedure Rules (CPR), 2002. Ultimately, she found that the applicant had

not demonstrated that she had a real prospect of successfully defending

the claim, although she found that she had applied to the court as soon

as was reasonably practicable after the judgment had been entered,

that is, within a reasonable time. However, with regard to whether the

applicant had given a "good explanation" for the failure to file her

defence in time, she found that the only reason given by the applicant.

was "mere inadvertence". She added that no explanation had been

given for the same in the affidavit of merit, nor in the submissions of

counsel. In fact, the learned trial judge stated that in her view, "By no

stretch of imagination can inadvertence be a good explanation fm failing

to file a defence in the time stipulated". Needless to say, the applicant

strongly criticizes this statement.

[15] With regard to the merit of the defence, the learned trial judge had

this to say:



"I find this defence to be gloriously vague and
general in its formulation and content, both in
the affidavit of mer-it and the draft defence
attached."

was supposedly a simple one alleging that the vehicle had been driven

without the owner's consent and against stated instructions, yet no

information had been supplied to the court in this regard. The judge

noted that het-e were two differ-ent dt-iver-s named in the rnatter, one in the

letter signed by the applicant and one in the police report. She was

concerned that the applicant in her affidavit of 28 July, 2009 referred i-o

the driver of the vehicle as Wayne Augustas, and claimed that he was on

a frolic of his own, and in the same affidavit denied signing the letter of 1

December-, 2005, 0 &W7, which stated the driver to be Patrick Baker, yet

at the hearing of the matter before her, the applicant indicated that she

had signed the letter, although not in her lawyer's office but at the

insurance company. Finally, the judge concluded that the respondents

had a judgment regularly obtained and it was a thing of value. The

defence that was being relied on had surfaced only after protracted

negotiations, and even at that late stage there was no information with

regard to who the driver was and where he might be. There was olso no

defence, she stated to the accident itself. The applicant, she stated

seemed to be "under a misunderstanding that a mere statement that a



driver was on (] frolic of his own is sufficient defence 10 (] cloim In

II II C1 C n (- It is no!". TIie (] p PiiC CI j icm I OSI III IU (] rn eli: w CE

Iherefole refused wiln cos!s 10 the respondenls 10 be ogl(-';ed 01 joxc::d.

The application - The submissions

[16] At the hear'ing before me, Mr Jobson on behalf of Ihe oppliconl,

referred 10 the matiers thai ihe courl should consider when se!jin~J oside 0

judgment entered in default of the filing of a slaiemeni of case, as sel oul

in lule 13.3(2) of the CPR, which were olso sel oui in Ihe judgrTlerl1 of

Edwards J (Ag). Rule 13.3(2) I'eads:

"(2) In considering whether to set oside 01 VUI y U

jud~Jment under this rule, the coul'i musi considel'
whether the defendant has:

(0) applied io the coud as soon as is reasonobly
praclicable after finding out thot judgment
has been entered

(b) given a good explanation for the failure to
file on acknowledgmenl of service or a
defence, os the case may be."

He pointed out thor the court had found thotlhe opplicont hod complied

wilh rule 13.3(2) (0), in that. he soid, the judge hod found 11'101 Ihe

appliconi hod acted timeously. However, with regmdlo rule 13.3(2) (b),

Ifle opplicont had foiled 10 give 0 good ond reasolloble explcmolioll for

the foilule to file her defence in lime. The judge, he soid hod elred when

she soid thot "mele inodvertence" wos insufficient. Counsel I'eferred 10

ond I'elied on Blockstone' s Civil Pr'octice 2005, Chopter' 20, on Defoult



Jud~Jrnenl, 01 pmagro::)h 20.14, undel" the sub heading Discrelion to set

KJr will D rlie,!!':)r nee Ie the case. Law v Sf Margaret's Insurance

Ltd ( i) 1! 18/1/200 I, which srated:

to be set aside despite the defendcmj's solicilors'
procedurol errors In foiling to file on
acknowledgrnenl of service and in foiling to
enSlJl"e 11'101 Ihe stalernent of Irujh in relolion to
Ihe evic:Jence in suppor! of Ihe applicalion was
signed by Ihe right persall, the ovelTiding
objeclivc:: required thai the default judgmenl be
set oside in order to enable the merits of the
defence 10 be determined."

rl7 i,......,.,II"Ii I / . \......-\......JU I I
rl lhrY\;++,....,.ri fhf'lt ;,""., fhn it'-1C'-tnn1 ('{'(co tho nrVnn\A/ID~rlt"'11Dntnf
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ser"vlce was filed in tirne and lhe defence hod been filed allhough

opprcmmotely 4 weeks lote. However', the explanation given by Ihe

oppllconl of "irladverlence of the atlorneys" is similal 10 lile "procedural

erlors" relied Oil in the Sf. Margaret Insurance case. Irldeed, the errors

ITlay be mme si~Jnificant in that case and the Court of Appeal set aside

Ihe JudgrnenJ. Counsel indicated that in the instant case the courl oughl

10 hove ruled similorly. Counsel submitted further that the learned lI'iol

judge should have focused her attention on evaluating the merits of the

case in order' to ascer'loin if the applicant hod a real prospect of

successfully defending the claim. In this I'egord he said thot the judge hod

erred when she stoted that the defence filed was too vogue and/or

general. He submitted that the defence that the driver was not



aull1Cl:izc-:;d 10 drive the huck, wilhoul the, owner's consent c:md on 0 1101

ir!folrnotIOr! I : In les

th IIC1VC to rnee!. He relied on Ine cme 01 I~enneth Hyman v Audley

Matthews &. Anor, SCCA No. 64/2003 and The Administrator General for

Jamaica v. Audley Matthews & Anor, SCCA No. 73/2003, dcliverec:J tj

Novembel 2006, and pmticulmly the diclum of Hmlison P (as he Ihen wos)

on page 6 wherein he slated:

"His defence, denying Ilablllly, ihat the driver
Walsh Anderson was not at the I-elevani time
driving as his sel-vant or his agent, relied on the
well known case of Avis Rent-a-Car Ltd. v
Maitland (1980) 32 VY.I.I<. 29Ll 10110wlng
Launc hbury v Morgan (1971) 1 All ER 642. This if
proven, is undoubtedly a good defence to ihe
action."

[18] Counsel submitled that the applicant hod therefore pleaded a

good defence. It was not vogue, and any fur-ther informaiion required

could be obtained in the discovery pl-OCesS. The weight one) 0: credibility

to be accorded the evidence ought to be lefl 10 the fact finder at the

trial. Counsel submit/ed further that it was inappropriate to lequile the

applicant's full cose to be set ouj 01 this s!a~Je 01 Ihe proceedings, os II is

nol required by the rules. The applicant had indicoiecl 0 ~loocl dcfc:;nce,

bul it wos filed ou t of time ond a jud~JIl)en! hod been en lered ir! deloul!

of the some. The cour-I ought in those circurnstonces, he subrT1ii led, 10

~Jlont perrnission for lhe filing of the oppeal.



I, IvI',s. !lei Johnson for lile rc::sponCients subrnilled thai lhe

on In ~ircumslanccs Vv'!'lc:e ::J Jud~J lilent

l'lC)ci ()!J-lcJined regularly which, the lecJrned judge hCJd correc:tly

5101 IS a Ihing of value. She SCJid on OilY perusal of the defence which

IICKI n filed, oui of lirne, one would hove 10 conclude os Ihe leorned

judge did, Ihol il was woefully inadequole. The offidovits before lhe COUl'l

olsc did nol give ony explonation of jhis " o ll eged frolic of his own" nor did

Ifley ofler ony explanation as to why the applicant wos saying that Ihe

driver 01 Ihe applicant's vehicle was not negligeni. Counsel submitted

11'101 Ihc opplicant ought not to be permitted to "blow hoi and cold".

\11/ Cb 0; CJ ppiico n j no I 1'1 liqen I, 01 wos Ihe driver of her rno Ior Iruck no!

5l) : ~ +
II I

10 1ml;] rlegcJlive VIC-';\N of (he sinceril;; of Ihe de r'lce

oppllccml hod not pul before Ihe courl ony explonatioll for the

inconsistencies existing with regord to the two (2) drivers. In fact the

oppliconl her'self hod fuelled this disbelief os she hod wrilten the letter of 1

December', 2005, Ihen denied that it bore her' signature and then

accepted ot the hearing that it did. Indeed counsel said that to dote the

oppliconJ hos not put before the court. even in this opplicotion, who was

the driver of her truck ot the material time. She hos not even said that she

does not Know who he was, so she must be token to hove that knowledge

cmd without any other explanation, must be token to be vicariously liable



fm ihe negligeni dr'iving of ihe vehicle 01 Ihe rnoleriol lirnc. Furlher,

DUll CI soiei Ihie, i( CJ CO iii (-: 'j II CI cI Ix::C i i Ii () I i

IlegoliolioilS 101 0 considela pellod oi lillie. e (] p p Iic em iii lei e I0 I (-;

ough I 10 have hod all infOirnation bylhe jil'ne of i he suii ancl cerloiniy by

ihelirne Ihat Ihe defence oughl to hove been filed anel /01 Ihe

applicaiion to set aside ihe judgrnenl when enlerecl.

[20] Counsel conceded lhoi ihe inadverlence of attol'neye, could In

ceriain instances be a good explanation fm ihe delay in not being In

cornpliance with the rules, howevel, in tllis cose, if is clem thai was nol all

ihat ihe judge consider'ed. In foci, the judge set oui ihe bosis fmlhe

exelCise of her disclelion, which counsel subrnillecl canno! falJlled.

Counsel further subrniifecl thot the Hyman case is inopplicoble to ihe

inslanl case as the facls thai sUPPOIted the "good defence" in the Avis

case, referred io in the judgrnenl of the lemned Pmsident. me enlirely

dissirnilm to the facis in this case, as there has not been any sug~Jesllon 01

the rnoiol iruck being on renial. Counsel also drew rny allenliem 10

pmagraphs 20.13, and 20.14 in Ihe Blackstone's Civil Proclice, 2005 and in

pmiiculm, the case of International Finance v Utexafrica sprl (200 i) CLC

1361, where ii was staied that "the lesi in CPR, 1.13.3 (1 )(0), of hovin~j CJ

leal prospect of success rneans that the prospecls rnusl be bellel Ihcm

rnerely mguable." Also, in the case of E.D and F. Man Liquid Products Ltd v

Patel (2003) EWCA Civil 472, [2003] CPLR 384, the Court of Appeal



confilrnecl lilis proposilion and ihai Ihe iesi is higher' ihan ii was under

i Jj. In Rahman v Rahman (1999) UL 26/1 1/99 the cm)!'1

co sldc::red rhe natur'e of ihe discreiion to seT aside a default jud~jrnent

I I n ,"I "" I r P P r 1 ':( ':( I t r nne' i I I r1 "" ri t h n t t h "" D I "" ,"y, D n t c t h C"> i I I r1 n 0 h n rl t C">
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cmiSlder were Ihe nalure of Ihe defence, ihe per'iod of delay (i.e. why Ihe

OppilCollO!1 10 sci aSide hod not been mode before), any pr'ejudice Ihe

clOII"nanl wos likely 10 suffer if ihe defoull judgmenl wos sel oside, (md Ihe

ov(:,;nidirlg objective."

[21] II wos submitted Ihol ihere was information in relotiori to ihe

prejudice suffer'ed by the respondents before the learned trial jud~je on

ic me coulcj ilOve ocled. Counsel Ihel"elore slmmilled finaliy 11'101 Ihe

(J liccJnJ hCJcJ fGil I() so Iisfy :hE; i hreshoid before Ihe leoli1

hod rl leal chance of success on oppc-';ol and Ihe oppiicolion fOI

permission jo oppeai oughi 10 be r"efused.

[22] In response, MI' Jobson soid tho! the Rahman cose spelt oui

differen! ospec!s of rhe overriding objective, which he soid r"equired the

coud to find justice, which meont ollowing the cose to be fried on its

merits. /\Iso. he submitted, it is possible iho! the di"iver of the truck moy noi

hove been known to the oppliconi, as she moy only hove obtoined thot

informoiion much loter, and the obligotion of ihe oppliconi is merely to

defend herself.



Discussion

[2:3J RUle 13.3 oj Hie CPR governs cases, os Its su D title SU;jg ~,wllcle

the court may set aside or vary default judgments. In Septembel" 2006,

the rule was amended and thel"e are no longer cumulative pl"ovisions

which would permit a "knock-out blow" if one of the criteria is not met.

The focus of the court now in the exel"cise of its discretion is to assess

whether the applicant has a real prospect of successfully defending the

claim, but the court must also consider the matters set out in 13.3(2) (0) &

(b) of the rules. It is important to note however that on appeal, the court

ought not to review the entire application and evidence which was

before the trial judge to see whethel the court would have exercised its

disoetion differently. The court ought only to interfere with the decision of

the single judge in the exercise of her discretion, if she was plainly wlong.

The court must assess if the judge has misunderstood the principles of low

or applied the correct principles wrongly. I will therefore proceed within

the guidelines of this legal framework.

[24J In my view the learned judge demonstrated that she was applying

the provisions of rule 13.3 of the CPR, although it may not have been as

clear as it could have been that the primary consideration is that set out

In rule 13.3( 1). Rule 13.3 states as follows:

"( 1) The court may set aside or vary a
judgment entel"ed under Part 12 if the



defendant has a real prospect of
successfully defending the claim.

(2) In considering whether to set aside or vary
a judgment under this rule, the court must
consider whether the defendant has:
In\
\UI applied to +h r-.., __ ,........." v+ ..--. r r- '" ,......... V"'\ ~,... ; r-
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reasonably praclicable after
finding out that judgment has been
entered.

(b) given a good explanation for the
failure to file an acknowledgement
of service or a defence, as the case
may be.

(3) Where this rule gives the court power to set
aside a judgment, the court may instead
vary it."

[25] I'-Jotwithstanding that however, the judge did set out her" several

concerns, particularly since the accident had taken place many years

ago on 18 November, 2004. In spite of the passage of time, the

applicant had still not provided the court with the following information:

(1) Who was the driver of the applicant's motm truck at the

relevant time?

(2) How did that person gain access to the said motor truck so that

they could have been involved in an accident on Point Road in the

parish of Hanover?

(3) Details of the alleged negligence of the 151 respondent, as he

has claimed that his vehicle was stationary on the soft shoulder due



10 thelhick smoke onlhe I'oad which hod decreosed visibililv when

Iii', vehici wus sllLJck in liie lem, OIIE: W()'Ji I10v( CXUE'( I

Ihe oppiiccml is cJenyin~j IleDligence 011 Ihe II 01 hel dlw ,evell

IhouD!'i 1"101 0 servcml oncJ/O/ agenl, pOlliculors of tile ne~jli~jc-;nce

olleged onlhe part of the pi lespondenl would hove been sel oul,

[26] I accepl the submissions of counsel fOllhe lespondenls Iho! 01

some poini in time the opplicant must hove expecled Ihal Ihe courl

would wish to know what her case r'eolly was, I do nol occepl counsel

fO/ the applicont's position that the applicant is not required to put her

full cose before the court at this slage, that the infO/motion with I'egmd 10

the driver con be supplied at discovery ,andlhot she is oniy reouiled 10

put forward such infO/rnalion as she believes is necessary jo defend

herself, In my view, those doys of filing statements of case which ore

obscure and vogue are long gone. Under the new regime, a defendanl

must set out all the facts on which she relies to dispute the cloim ­

(Rule10.5 (1 )). The rules also requir'e lhal where the defenc.:Jon! denies any

allegalion in the claim or particulars of claim, she must stole her reasons

fO/ doirig so and if she intends to prove 0 differeni ver'sion of even Is flom

11'101 of the cloimani Ihen hel' own version must be sei oul in Ihe defence.

(Rule 10.5 (0) & (b)). The lules also slatethot the defendon I moy no I rely

on any allegotion or factual ar'gument which is not set out in tile defence,

bui which could have been, unless the COUl'l gives permission. (Rule 10.7),



con 11-0 10 express ins lr-uciions, or i hoi his conduc I was Ihe very ne~jaj iem

0: I' ,'s duly".

'nis cose ihe appliconi has introduced "the I-isk of the wrong" os

of someone who wos using the so me in 0

rnemnel which oppemccJ 10 be demrJer-ous to olhers cmd by which use S110;

Inusl considered closely connected 10 Ihe wrong which occurleel The:

opplic:onl hos oj templed 10 ollege Ihoi ihe driver wos on 0 frolic of his

ovv' I I, mid ocllng controry io insiructions, but this is no onswer, os the drivet"

hod her vehicle with her keys, she hod not reported the vehicle slolen ond

ofler 5 yems has foiled to pioce any informotion before the court for Ihe

cc)url j () exercise a d lion i her favoul. 1canno! therefole sec: how

1(-;0111 juoge was plairlly wiong, ond i would hold Ihol Ihe oppliconl hus

nol show!! ony real chance of success on oppeal.

[30] Ther-e is just one other moltel Ihot I must commenl on however thai

is, Ihe slalement mode by the lear-ned trial judge thor. "by no streich of

imaginotion can inadver-tence be 0 good explano tion for foiling to file

defence in the tilile stipuioted". The foct is that there Ole mony cases in

which the litigants are left exposed and their- rights infringed due to

ottomeys errors mode inodvertently, which the court must review. In the

inter'esis of justice, and based on the overriding objective, the peculiar



lacis of 0 pmticulol case, cmd dependinD onlhe quesiioll of possible

Pi eiucjice () 1101 0:, I ClISt, Inov elll pCIII v iIlc C(JUI! I: I II i

!o proleci Ille lili~jolll when tllose whom hc-; has paid !o do s ilclV !clil

hirn, olll10UDh ii was not intended. (See fhe Sf Margaret Insurance cose).

However, as this was only one pmi of the courl' s consideraiion cmd based

on ihe view I toke of ihe subslaniive Dround, ihe applicaiion would foil in

ony even l.

[31] The opplicatioll fm permission 10 appeoi is refused, wiJh cosJs to lhe

I'espondents io be ogreed 01 iaxed.




