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12 January and 1 February 2010

IN CHAMBERS

PHILLIPS, JA

[T] This s an application for permission 1o appeal to the Court of
Appeal the order of Edwards J [Ag) made on the 29 July, 2009, wherein
the learned frial judge refused to set aside an interlocutory judgment filed
in default of defence, ordered costs to the respondents to be agreed or

taxed, and refused leave 1o appeal her order.

2] The applicant relies on 2 grounds:

(1) That the order of Edwards J (Ag) is an
interlocutory order, by virtue of section 11(1) (f} of



the Judicature [(Appellale Jurisdiction) Act and

rule 2.8 (1] of the Courl of Appeal Rules.
Paermission 5 therefore reguired 1o appeal the
judgmient ana since Bdwards 4 (Ag) refused

permission, the applicafion was made anew
before asingle judge of appeal.

(2) The appeal has areal chance of success.
With regard to the first ground, | must indicate right away that | am in
agreement that the order is an interlocutory one and thus permission mus!

be sough! and granted in order for the applicant fo pursue an-appeal in

this court.

The proceedings below

(3] The respondents in this matier, Dunstan and Winsome Harper, on
the 21 December, 2007 filed a claim form againsi the applicant, Merlene
Murray- Brown for damages for personal injuries and loss arising out of o
motor vehicle accident which took place on the 18 November, 2004, The
respondents alleged that  whilst the 15t respondent was “lawfully driving”
his Nissan  Pick-Up Motor Truck Licensed No. 6705 Al in which the 2nd
respondent was a passenger , along the Point Main Road in the parish of
Hanover, the applicant’s servant and/or agent so recklessly, negligently
and carelessly drove the applicant's Leyiand Motor Truck Licensed No.
CB&6742 that it collided into the rear of the 15 respondent’s motor fruck,
which was stationary on the soft shoulder of the said roadway due o

reduced visibility caused by thick smoke on the roadway.



As a resull of the collision, the respondenis claimed o have suffered

personal injuries, susiained 10ss, damage and INcurmred expenses.

[4]  Parficulars of claim were filed with the claim form and included
particulars of negligence of the applicant's servant and/or agent, which
stated inter alia that he was diiving af too fast a rate of speed; failed o
proceed along the roadway in ¢ cautious manner in light of the thick
cloud of smoke on the roadway; failed to conform 1o the hazard light
signal which was then showing on the 15 respondent's motor vehicle; and
generally failed 1o keep a proper look out or fo drive in a manner so as o
avoid an accident given the hazardous condifions existing on fthe
roadway at the material time. The particulars of claim also included

particulars of injuries of the respondents and of therr special damages.

(5]  The applicant filed an acknowledgement of service on the 30 April,
2008 indicating that she intended fo defend the claim. This was however
not served immediately, as it appears from the record to have been
served on the 23 June, 2008. In the interim the respondents filed on the 29
May, 2008 judgment in default of acknowledgment of service.
Subsequent 1o this, unknown 1o the respondents, the appilicant filed her
defence on the 2 July, 2008. On the 21 Octlober, 2008, the respondents
were advised by the Deputy Registrar 1o re-do the judgment papers

previously filed as the acknowledgment of service had been filed in fime.



They were also informed that the defence was also filed but out of time.

The aelance filed would then have beeaen about 4 weeks out of time.,

Binder 746 Folio 5 but not served on the applicant until 19 March, 2009.
The judgment in default of defence although it was dated 27 October,

2008 and bore the date stamp of the Supreme Court of the said date, the

dale on Ihe documenl had been crossed out to say 29 May, 2008, which

was the Supreme Courf date stamp on the earlier judgment filed in

default of acknowledgemen tofserv ice. Thi
to inifially claim before the court below that the judgment obtained in

default of defence was irregular, but since this clearly was not so, and no

argumenis were proffered before me 1o that effect, | shall say no more

abouf it

7] On 28 March, 2008 the applicant filed the application fo set aside the
judgment enfered in default of defence, and sought leave for the
defence already filed to stand or that the applicant be given 14 days fo
file it's defence. The grounds of that application, were, infer alia that the
applicant had a real prospect of successfully defending the claim, the
applicant had made the application as soon as was reasonably

practicable after she became aware of the enfry of the judgment in



defaull of defence, and that she had a good explanation for failing 1o file
fhe defence in fime.

(8] The applicant filed an affidavil in support of the applicaiion setling
oul the chronological history of the matier as sei oul above. She further
staled that as soon as she became aware of the judgment, she instrucied
her attorneys to make an application 1o set it aside as she had already
fied a defence, as she had always infended to defend the claim. The
applicant also deponed tha! she had a good delence 1o the claim. She
stated further that she had a real prospect of successfully defending the
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her servants and/or agents she was guilty of any negligence. She also
stated in paragraph 11 of her affidavit as follows:

“11. Further that on the occasion complained of

the drver of fthe Defendant's [applicant's]

vehicle did so without the consent of the

Defendant and in clear breach of the stated

instructions given by the Defendant and hence

was on a frolic of his own and was not my servant
and/or agent.”

The defence which had been filed out of iime, without the permission of
the court, was aftached to the affidavit and contained the siatement

made af paragraph 11 above in the pleading.

[?]  The respondents responded by filing their affidavit on the 24 June,
2009 which contained 7 exhibits. They attached as exhibit D & W1, a copy

of a letter dated 26 October, 2006 from the insurers of the applicant,



indicating that based on information in their possession the driver of the
apohcant’s car al the material fime was one Wayne Augusius, and

checks at the Tax Office had reveaied no trace of a licence having been

also a misrepresentation of certain facts.

[10] This letler prompied exhibit D &W?2 from fthe respondents’ attorneys
indicating that they were informed that the insurers would nol be
indemnifying the applicant in respect of the accident and therefore
inviting the applicant to enter info negotiations to settle the matier. The

respondents deposed that the parties did enter info negofiations for
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selllement bul the negotiations did not bear frull and so the:

entered the judgments as descibed herein, which were ditached

affidavit as exhibits D & W3, 4 & 5.

[11] The respondents stated thatl the defence had no merit as the 14
respondent's vehicle was stationary on the soft shoulder due to the smoke
and diminished visibllity, and it was the wanton disregard for the hazard
on the roadway by the applicant’s servant and/or agent which caused

the accident, particulary since the applicant coliided with the rear of the

respondent’s vehicle.

[12] The respondents also challenged the sincerity of the applicant's

defence as it did not address the specific acts of negligence pleaded,



and stated that although the applicant had denied thatl the driver was
her servant and/or agent, she had indicaied as fong age as 2008 thas
Wayne Augustus had deceived her inio believing thal he had o valic
driver's licence and so had been hired by her withoul any due diligence
checks. The respondents also staled that the applicant had tried 1o
substitule the driver’'s name fo that of Patrick Baker, but thal had been

rejecied by the insurers who had stuck 1o the name of Wayne Augusias

i

which appeared on the police report as the driver of
teyland truck. The respondents attached a copy of the police report
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a lefter dated 1 December, 2005, from the applicant. This latter letter was
addressed 1o the respondenis’ afforneys and as it formed an integral part
of both proceedings, the application in the court below and in the
application before me, | will set it out in ifs enfirety as follows:

"8 Elesmere Drive
Kingston 19

December 1, 2005

Sandra C. Johnson & Company
/7 Church Sireet
Kingston

Dear Sir/Madam,

Please be advice (sic) that we fake info
considerafion your client (sic) Mr. and Mrs.
Duncan Harper who were both injured in the
motor vehicle accident.



However, due 1o misleading information
regarding our driver's name the insurance was

(AN

delayed. The insurance Is now in progress

Decause Of 1S awdareness ol dnvers (sic) name

(Patrick Baker).

i l\lll\/ﬂ)’ A

Lawrence at Covenant Insurance
further information.

Th r v b lim I ~ele o s et ey~
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Yours respectiully,

Miss Marlene Murray”

Ihe respondents therefore challenged what they called a new defence,
“al inis lale stage of the proceedings, which was a mere sham'™ and

argued that it ought 1o be rejected by the court.

[13] The applicant filed an affidavit in response and indicated that
negoliations had taken place withoutl prejudice, and that the
respondents’ atforneys had rejected the offer made o them. She
mainifained that she had a valid defence, denied that she had employed
Wayne Augustas without due diligence, and or that he had deceived her
mio believing that he had a valid driver's licence, and that she had tried
fo substitute the name of the driver. Additionally, she stated that she had
not signed exhibit D & W7, and finally claimed that as the respondents
had sued her, she was enfilled fo raise and rely on any defence open fo

her, which included the defence that the driver at the material fime was



on a frolic of his own having disobeyed clear instructions and therefore

was not her servani and/or agent.

[14]  The application went before Edwards J on the 29 July, 2009. The
learned inal judge indicated in her judgment that the relevant rule with
regard fo setting aside or varying a judgment is rule 13.3 of the Civil
Procedure Rules (CPRJ, 2002. Ultimately, she found that the applicant had
not demonstrated that she had a real prospect of successfully defending
the claim, although she found that she had applied to the court as soon
as was reasonably practicable after the judgment had been enfered,
that is, within a reasonable fime. However, with regard to whether the
applicant had given a "good explanaifion” for the failure to file her
defence in fime, she found that the only reason given by the applicant,
was "mere inadverfence”. She added that no explanaltion had been
given for the same in the affidavit of merit, nor in the submissions of
counsel. In fact, the learned frial judge stated that in her view, "By no
stretch of imagination can inadvertence be a good explanation for failing
fo file a defence in the fime sfipulated”. Needless to say, the applicant

strongly criticizes this stafement.

[15]  With regard to the merit of the defence, the learned frial judge had

this fo say:



"I find this defence to be gloriously vague and
general in its formulation and content, both in
the affidavit of merit and the draft defence

atfached.”
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was supposedly a simple one alleging that the vehicle had been driven
without the owner's consent and against stated instructions, yet no
information had been supplied to the court in this regard. The judge
noted that here were two different drivers named in the matier, one in the

letter signed by the applicant and one in the police report. She was
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the driver of the vehicle as Wayne Augusias, and claimed that he was on
a frolic of his own, and in the same affidavit denied signing the letter of |
December, 2005. D &W7, which stated the driver to be Patrick Baker, yet
at the hearing of the matter before her, the applicant indicated that she
had signed the lefter, although not Iin her lawyer’s office but at the
insurance company. Finally, the judge concluded that the respondents
had a judgment regularly obtained and it was a thing of value. The
defence that was being relied on had surfaced only after protracted
negoftiations, and even af that late stage there was no information with
regard to who the driver was and where he might be. There was also no
defence, she stated to the accident itself. The applicant, she stated

seemed to be “"under a misundersianding that a mere statement that a



driver was on o frolic of his own Is sufficient defence to o clam in

nedigence. His not™. The apphcalion 1o set asicde the agmen! was

therefore refused wilh costs to the respondenis 1o be agreed or taxed.
The application — The submissions

[146] Al 1The hearing belore me, Mr Jobson on behalfl of the applicant,
referred 1o the matters that the courl should consider when selling aside o
judgment entered in default of the filing of a statement of case, as sel oul
in rule 13.3{2) of the CPR, which were also sel oul in Ihe judgment of

Edwards J (Ag). Rule 13.3(2] reads:

"(2) In considering whether 10 set aside or
judgment under this rute, the court must consider
whether the defendant has:

vary d

(a) applied to the court as soon as is reasonably
practicable after finding out that judgment
has been entered
(b) given a good explanation for the failure 10
file an acknowledgment of service or «
delence, as the case may be.”
He pointed oul that the court had found that the applicant had complied
with rule13.3(2)(a), in that, he said, the judge had found fhal ihe
applicant had acted fimeously. However, with regard 1o rule 13.3(2)(b).
the applicant had failed 1o give a good and reasonable explanaiion for
the failure 1o file her delence in lime. The judge, he said had erred when

she said that "mere inadvertence"” was insufficient. Counsel referred to

and relied on Blackstone's Civil Practice 2005, Chapter 20, on Default



Judgment, al paragraph 20.14, under the sub heading Discretion fo set
ceicko with parhicular reforence 1o the case. Law v St Margaret’s Insurance

Ltd (2001} LTL 18/1/2001, which siated:

procedural  errors  in o falling  to  fle  an
acknowledagment of service and in failing io
ensure thatl The statement of fruth in relation fo
the evidence in support of the application was
signed by the right person, the ovemrding

objeclive required that the default judgment be
set aside in order to enable the merils of the

defence to be determined.”

service was filed in time and the defence had been filed although
approximately 4 weeks late. However, the explanation given by the
applicant of "inadvertence of the atlomeys™ is similar 1o the "procedural
errors” relied on in the St Margaret Insurance case. Indeed, the errors
may be more significant in that case and the Court of Appeal set aside
the judgment. Counsel indicated that in the instant case the court oughl
to have ruled similarly. Counsel submified further that the learned tridl
judge should have focused her attention on evalualting the merits of the
case in order to ascertain if the applicant had a real prospect of
successfully defending the claim. In this regard he said that the judge had

erred when she stafted that the defence filed was too vague and/or

general.  He submitted that the defence that the driver was not



authorized 1o drive the fruck, without the owner's consent and on ¢ irohc
of e over o was suthicient mformation Tor ine respondent fo inow the oose

they have 1o meel. He relied on ine case of Kenneth Hyman v Audiey
Matthews & Anor, SCCA No. 64/2003 and The Administrator General for
Jamaica v. Audiey Matthews & Anor, SCCA No. 73/2003, delivered 8
November 2006, and particularly the dictum of Hamison P (as he ther was)
on page 6 wherein he siated:

"His defence, denying liabiiity, that the driver
Walsh Anderson was not al the relevant iime
driving as his servant or his agent, relied on the
well known case of Avis Rent-a-Car Llid. v

I

Maitland (1980} 32 W.UIR. 294  following

Launchbury v Morgan (1971} 1 All ER 642, This if

proven, is undoubledly a good defence 1o the

action.”
(18] Counsel submiited that the applicant had therefore pleaded a
good defence. It was not vague, and any further information reauired
could be obtained In the discovery process. The weight and or credibility
fo be accorded the evidence ought 1o be left 1o the fact finder at the
frial. Counsel submitted further that it was inappropriate 1o require the
applicant’s full case 1o be sel oul al this stage of The proceedings, as il s
nol required by the rules. The applicant had indicated o good dafence,
bul it was filed out of lime and a juagment had been enlered in delaull

of the same. The courl ought In those circumsiances, he submitied, to

grant permission for the filing of the appeal.



1O reply, Ms. Sancira Johnson for the respondents submitted thal the
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had been oblained regularly which, the learmed judge had comeclly
slaied, is o thing of value.  She said on any perusal of the defence which
had been filed, oul of lime, one would have o conclude as the leamed
judge dic, that it was woelully inadequale. The afflidavits before the courl
also did nof give any explanation of this "alleged frolic of his own™ nor did
fhey offer any explanation as to why the applicant was saying that the
driver of the applicant's vehicle was not negligent. Counsel submitied
that

the applicant ought not to be permitted to “blow hot and cold".

Was the applicant not negligent, or was the driver of her molor iruck noi
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lo form a negalive view of the sincerity of the defence whern ine

applcant had not pul before the court any explanation for the
inconsisiencies existing with regard fo the two (2} drivers. In fact the
applicant herselfl had fuelled this disbelief as she had written the letter of |
December, 2005, then denied that it bore her signature and then
accepted at the hearing that it did. Indeed counsel said that to date the
applicant has not put before the court, even in this application, who was
the driver of her fruck at the material fime. She has not even said that she
does not know who he was, so she must be taken to have that knowledge

and without any other explanation, must be taken to be vicariously liable



for the negligent driving of the vehicle al the malterial fime. Further,
counser saicd this 1o a case where The parlies had beern r pnohactaed
negotialions for a considerable period of time. The applicant tharelore
oughl to have had dll information by the lime of the suit and certainly by
the lime that the defence oughl 1o have been fliled and /or lhe

application to set aside the judgment when entered.

[ 20] Counsel conceded that the inadverience of atiomeys could in
cerlain instances be a good explanation for the delay in not being in
compliance with the rules, however, in this case, it is clear that was not all
that the judge considered. In fact, the judge set out the basis for the
exercise of her discrelion, which counsel submitied cannol be faulied.
Counsel further submitied that the Hyman case is inapplicable fo fhe
instant case as the facits thal supporied the "good defence” in the Avis
case, referred 1o in the judgmeni of the learned President, are eniirely
dissimilar to the facis in this case, as there has nol been any suggesiion of
the motor fruck being on rental. Counsel also drew my affention 1o
paragraphs 20.13, and 20.14 in the Blackstonie's Civil Practice, 2005 and in
particular, the case of International Finance v Utexafrica sprl (2001]CLC
1361, where it was stated that “the test in CPR, 1. 13.3 [1}{a), of having
real prospect of success means thal the prospecls must be beller ihan

merely arguable.” Also, in the case of E.D and F. Man Liquid Products Lid v

Patel (2003) EWCA Civil 472, [2003] CPLR 384, the Court of Appedl



confirmedl this proposilion and thal the test is higher than it was under
RSC ondder 140 In Rahman v Rahman ([1999) LTL 24/11/99 the court
considered the nature of the discretion 1o set aside a defauli judgment

under CPR, 1133, I cong
consider were the nature of the defence, the period of delay (i.e. why the
applicalion 1o sel aside had not been made before), any prejudice the
clamant was likely 1o suffer it the defaull judgment was sel aside, and the
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overrding objeciiv

21 b was submitted that there was information in reiafion fo ithe

prejudice suffered by the respondents before the learned trial judge on

which she could have acled. Counsel therelore submitied finally that the
applcant had lailled o salisly the threshold belfore the learned judge and

na the applcation jor

O

had no real chance of success on apped

permission 1o appeal ought o be refused.

221 In response, Mr Jobson said that the Rahman case spelt out

ifferent aspects of the overriding objective, which he said required the
court to find justice, which meant allowing the case to be fried on ifs
merits. Also, he submitted, it is possible that the driver of the fruck may not
have been known to the applicant, as she may only have obtained that

informaiion much later, and the obligation of the applicant is merely o

defend herself.



Discussion
23] Rule 13.3 of the CPR governs cases, as I1ts su titie suggests, where
the court may set aside or vary defaull judgments.  In Sepiember 2006,
the rule was amended and there are no longer cumulative provisions
which would permit a “knock-out blow™ if one of the criferia is not mef.
The focus of the court now in the exercise of its discretion is fo assess
whether the applicant has a real prospect of successfully defending the
claim, but the court must also consider the matters set out in 13.3(2) (a) &
(b) of the rules. [tis iImportant 1o note however that on appeal, the court
ought not to review the entire application and evidence which was
pefore the frial judge to see whether the court would have exercised iis
discretion differenfly. The court ought only 1o interfere with the decision of
the single judge in the exercise of her discretion, if she was plainly wrong.
The court must assess If the judge has misundersiood the principles of law
or applied the correct principles wrongly. | will therefore proceed within

the guidelines of this legal framework.

[(24] In my view the learned judge demonstrated that she was applying
the provisions of rulel13.3 of the CPR, although it may not have been as
clear as it could have been thal the primary consideration is that set out
in rulel3.3(1). Rule 13.3 states as follows:

(1) The court may set aside or vary a
judgment entered under Part 12 if the



defendaont has a real prospect of
successfully defending the claim.

{(2) In considering whether to set aside or vary
a judgment under this rule, the court must

consider whether the defendant has:
{
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applied to the court Gs soon ds is
reasonably practicable after
finding out that judgment has been
entered.

(b) given a good explanation for the
failure to file an acknowledgement

of service or a defence, as the case
may be.

(3]  Where this rule gives the court power o set

aside a judgment, the court may instead
vary it.”

[(25]  Notwithstanding that however, the judge did set out her several
concerns, particularly since the accident had faken place many yvears
ago on 18 November, 2004, In spife of the passage of time, the
applicant had still not provided the court with the following information:
(1) Who was the driver of the applicant’'s motor truck at the
relevant timee
(2) How did that person gain access to the said motor truck so that
they could have been involved in an accident on Point Road in the
parish of Hanovere
(3] Details of the alleged negligence of the 15! respondent, as he

has claimed that his vehicle was stafionary on the soft shoulder due



lo the thick smoke on the road which had decreased visibility when
his vehicle was struck i the rear. One wouid have expoecied ihal if
the applicant is denying negligence on Ihe parl of her dinver, even

Ihough nol a servant and/or agent, parliculars of the negligence

alleged on the part of the 1 respondent would have been sel oul.

[26] | accep! the submissions of counsel for the respondenls that al
some point in lime fthe applicant must have expecled thal the courl
would wish 1o know what her case really was. | do not accepl counsel
for the applicant’'s position that the applicant is not required 1o pul her
full case before the court at this stage, that the information with regard 1o
the driver can be supplied at discovery ,and that she is only required o
pul forward such informaiion as she believes is necessary o defend
herself. In my view, those days of filing stalements of case which are
obscure and vague are long gone. Under the new regime, a defendani
must set out all the facts on which she relies to dispute the clam -
(Rule10.5 (1)). The rules also require that where the delendant denies any
allegation in the claim or parficulars of claim, she must state her reasons
for doing so and if she intends 1o prove a different version of events from
that of the claimant then her own version must be sel oul in the defence.
(Rule10.5 (a) & (b)}. The rules also state that the delendant may not rely
on any allegation or factual argument which is not set out in the deience,

but which could have been, unless the court gives permission. {Rulel10.7).



conirary fo express instructions, or that his conduct was the very negation

AN

N

O hee empiovers duty”,

290 in this case the applicant has infroduced "“the risk of the wrong"”, as

her vahicle was in the custody of someone who was using the same in a
manner which appearced o be dangerous 1o others and by which use she
must be considered closely connecled to the wrong which occurred. The
applicant has attlempled o allege that the driver was on a frolic of his
own, and acling contrary to instructions, but this iIs no answer, as the driver

had her vehicle with her keys, she had not reported the vehicle siolen and

after 5 years has failed to place any information before the court for the

courl 1o exercise o discretion in her favour. | cannol therefore see how
he applicant could endeavour in ihese circumsiances 1o show indai he

learned juage was plamiy wiong, and I would hold thal the appilicant has

not shown any real chance of success on appeal.

[30]  There is just one olher matier that | must comment on however thal
Is, the siatement made by the learned irial judge that, "by no strelch of
imagination can inadvertence be a good explanation for failing fo file
defence in the fime stipulated”. The fact is that there are many cases in
which the litigants are left exposed and their rightfs infringed due to

attorneys errors made inadvertently, which the court must review. In the

inferests of justice, and based on the overriding objective, the peculiar



facts of a particular case, and depending on the quesiion of possible
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prejuchos o nol as he case may be to any party, the court

to protect the iligant whern those whorn he has paid to do so have jailed
him, allhough it was not intended. (See the St Margaret Insurance case].
However, as this was only one part of the courl’s consideration and based

on the view | lake of the substantive ground, the application would fail in

any event.

o

[31]  The application for permission 1o appeal is refused, with costs 1o the

respondents 1o be agreed or faxed.





