SUPREME COURT LIBRARY

KINGSTON l 'j
JAMAICA -

IN THE SUFREME CCOURT OF JUDICATURE CF JAMAICA
IN EQUITY
SUIT NO. E207 OF 1985

IN THE MATTER of an Application

by Mutual Housing Services

Limited for an Order to set

aside an award dated the 27th

day of August, 1985, pursuant

to Section 12(2) of the Arbitration
Act of 1900.

AND

IN THE MATTER of an Arbitration
between Marley and Plant Limited
and Mutual Housing Services
Limited under the Arbitration
Act, 1900,

SUIT NO, E216 o:1' 1985

IN THE MATTER of an Axrbitration
between Marley and Plant Limited
and Mutual Housing Services Ltd,

A ND

IN THE MATTER of Section 13 of
the Arbitration Act.

SUIT NO. E253 of 1985

IN THE MATTER of an Arbitration

by Marley and Plant Limited for

an Order to strike out the
Originating Notice of Motion

filed on the 16th day of September,
1985 bearing Suit No, E207 of 1985,
pursuant to the Judicature (Ciwil
Procedure Code) Act.

A ND

IN THE MATTER of an Arbitration
between Marley and Plant Limited
and Mutual Housing Services Ltd.
under the Arbitration Act, 1900.

Carl Rattray Q.€. and John L. Thompson for Mutual Housing
Services Ltd.

Miss Hilary PhLllips'and Miss Christine Tomlin for Marleyy
and Plant Ltd.

HEARD: NOVEMBER? 7, 8 DBCEMBER 12, 13, 1985, :JANUARY 9, 10, 1986
NOVEMBER 24, 1986.

ey



~

1328

WOLFE J.

The Abplicant, Mutual Housing Services Limited,
secks an Order n Suit No. E207/85 to set aside an award
made on the 27t day of lLugust 1985 in the matter of an
Axrbitration betwen Marley and FPlant Limited and the
Applicant hereia,

The A>plicant in Suit No, E216/85 to wit Marley
and Plant Limit2d prays the court for lecave to enforce the
aald award made on the 27th day of August 1985 in the
same manner as a Judgment or an Order to the same effect
and fuwther for leave to enlarge the time for making the
award,

Suit No., E253 of 1985 is an application by Marley
and Plamt Limited to strike out the Originating Notice of
Motion filed by Mutual Housing Services ig Suit No., E207
of 1685,

By ard with the consent of the parties all three
applications were heard together,

Y prcpose herein to deal first with the application
by Marley and Flant Limited in Suit No. E253 of 1985 to strike
out the Oyigineting Notice of Motion in Suit No. E2067 of 1985.

The (riginating Notice of Motion in Suit No, E207
of 1985 seeks 2n order to set aside the award of the sole
Arbitrator datcd the 27th day of August 198% arising out of
the referenge cf~an-Arbitration between Marley and Plant
Limited and Mu-ual Housing Services Limited the said
refgrence bear:ng the date 14th February 1985. The orderx
is sought pursuamt to section 12(2) of the Arbitration Act
and the eourt': inherent powers.,

The «rounds upon which the order is sought are
set out hercunder:

1. “hat the terms of reference are

a8 stated in the Award set out in
igreehent dated the 14th February, 1985,



and the .\ward is dated the 27th August, 1985.
That the provisions of Section 4 (c) of the
Arbitration Act require the Arbitrator to
make his Award within three months after
entering Upon the reference. That the
Arbitration proceedings commenced on the
11th day of April, 1985. That the time of
for making the Award was not enlarged either
by agreement of the parties or oxrder of the
Arbitrator or a n Order of the Tourt of
Judge urder the provisions of Section 10

of the Arbitration Act. That at the time

of makirg the Award the Arbitrator was,
therefore, functus officio and the Award

is, in the circumstances, null and void

and of 10 effect,

That there is error on the face of the

Award ir. that in respect of Claims 4, 5, 6,

7¢ 9, 1, and in respect of all the applicant's
Counterclaims, in that the Arbitrator has
stated :.n his Award that "I make no Award",
That th¢ Arbitrator in respect of these Claims
and Counterclaims has, therefore, found neithex:
in favo'ir of one side noxr the other as to the
merits of the Claim, and, therefore, failed

to addri:ss his mind to the issues raised in
these Claims and the Counterclaims.

That th: determination of the issues involved
a deternination of various questions of law
raised oy the parties before the Arbitrator
and which haye not been addressed in the Award
and the Award is, therefore, not capable of
being understood by the parties and this
constitutes misconduct on the part of the
Arbitrator.

That tte points of law raised and argued before the
Arbitrztor were as follows:

a) Cleims 1, 2 and 3 raised the question
as to whether in law the claimant was
entitled to extensions of time under
Cliuse 23 of the Contract, the extent
of such extensions, if any, whether
Cl:.ims had been made in accordance with
th¢: provisions of Clause 23 of the Contract
du:;:ing the currency of the Contract, and
whi:ther Claims had been made under Clause
24 of the Contract by reason of delays
en:itling the claimant to an extension of
tine which would have entitled the claimant
to a monetary awaxd.

b) Thait in respect of Claim No, 10, the
qu:stion of law arxising was whether
unier Clause 31 of the Commtract which
deals with Fluctuation of Labour, this
Claim could be established without the



production by the claimant am required by

Clause 31 (1iii) of the Contract of "detailed

time sheets for all work people engaged

upon or in connection with the works', The

Contyractor failed to produce the time sheets

as reqrired by this Clause of the Contract
<?% either @during the currency of the Contract

o or to the Arbitrator.

c) That ir respect of Claim 11, the legal questions
which vere argued were as follows:

(i) 1ioes Clause 31 of the Contract permit
i payment to the claimant in respect of
iv. fluctuation on the price of all
naterials during the curremcy of the
(lontract?

(ii) [f the answer is in the negative,
loes it permit a fluctuation in
cespect of the items listed as the

o schedule of basic rates ¢« ® materials
( (Schedule 5 of the Contra.t)?

(iii) If materials are not in the schedule
0¥ basic rates of materials is the
claimant entitled to fluctuation in
the prices of these materials not on
the list during the currency of the
Contract?

d) That in respect of Claim No. 13, the legal questions
raisec were as follows:

(i) In the absence of a Fluctuation Clause
for Equipment in the Contract, is the
claimant entitled to make a claim for

(“ﬁ Fluctuation of Equipment?

(ii) Does clause 31 of the Contract permit
such a claim?

(iii) Could such a claim be accommodated either
under Clause 11 (6) o¥ Clause 24 of the
Contract?

e) That in respect of Claim No. 14, the legal
question raised was:

Is the claimant entitled to remove
ma®erial and equipment from the site
during the currency of the Contract
and ta be paid for such removal and
its geturn bearing in mind the

e provisions of Clause 14 of the Contract

and maintain a claim for the cost of
removal and return of this material and
equipment?

£) That iM respect of Claim No, 16, the legal question
was:

Bearing in mind the closure of the site
by the Contractor on the 29th of March,
1%84, is the owner entitled to liguidated
damages under Clause 22 of the Contract?



grounds:

5. Tt at these questions of law were fully
acdréssed and in the final written
sibmissions to the Arbitrator and that
professional legal advice was available
tc the Arbitrator in respect of the
drawing up of the Award. That there is
eiror on the face of the Award and
misconduct in that the Arbitrator has
m:de a determination, such determination
is contrary to the law on the particular
i sues, since a proper determination would
require a finding against the claimant.
Tte Arbitrator, therefore , either:

a’ did not consider the legal issues or

b came to a wrong conclusion in respect
of these legal issues.

111 any event, in the circumstances, the
Arbitrator should have given his Award

in the form of a case stated on the points
o:’ law, and the.Arbitrator misconducted
h:.mself in not so doing, or alternatively,

in not addressing the points of law in his
fvrard, as required by the terms of reference.

6. That the Arbitrator misconducted himself,
in that, he awarded interest at the rate
of fifteen percent (15%) on his Award, to
bi: ~paid from the 28th April, 1984 until
the 27th August, 1985, and that he is not
ei1titled in law' to award interest in these
pcoceedings,"

The Ap»rlication to strike out is made on the following

1. Tiat the application to setasids theCaward® discloses

ny Peasonable basis for the action taken.

2. Tiat it is scandalous, frivolous, vexatiomns

and without merit.

-8, That it may prejudice, embarrass or delay the

{ntereats of justice and
4, That it is otherwises an abuse of the process
e? the Court.

It earhot be doubted that a court is empowered to

strike out & nlcading in certain prescribed circumstances.
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These circumstan:es are lucidly set out in Halsbury's Laws
of England 3rd Edition Volume 30 pages 36 - 39 paragraphs
75 - 78.

Paragrarh 75 - §triking out unnecessary or scandalous matter.

“"The Court or a judge may at any stage

of tle proceedings order to be struck

out ¢r amended any matter in any endor sement
or pleading which may be unnecessary or
scancdlalous, or which may tend to prejudice,
emba:'rass cr delay the fair trial of the
action. The power to make the order is
disc::etionary and should be excrcised

only in plain and obvious cases; but it

is tie duty of the judge to make an order

in a fit case since a party is entitled

ex d2bito justitiae to have the case against
him >resented in an intelligible manner.

If tie objectionable parts cannot be severed
from the rest, the whole pleading may be
struck out, (emphasis mine)

Paragraph 76 - S5triking out Fleading showing no cause of action

or defenece.

"The Court or a judge may order .ny pleading

to te struck out on the ground that it
discloses no reasonable cause cf action ox
ansv'er., In judging of the sufficiency of

a pl.eading for this purpose, the Court will
assume all the allegations therein to be true
and that they are admitted by the other party.
If :he statement of claim then shows on the
fac: of it that the action is not maintainable
or :hat an absolute defence exists, the Court
will strike it out ...... The jurisdiction to
strike out a pleading should be exercised with
extceme caution and only in obvious cases, and
where a question of general importance or
serious question of law would arise on the
pleadings the court will not strike out the
rleadings unless it is clear and obvious that
the action will not lie." (emphasis mine).

Paragraph 77 - Staying of frivolous and vexatious actions.

"If a pleading discloses no reasonable

caitse of action or answer or if the action

or defence is shown by the pleadings to be
frivolous or vexatious the court or judge

may order the action to be stayed or dismissed
or judgement to be entered accordingly as

may’ be just. An action may be regarded as
frivolous and vexatious and therefore proper

to be stayed under¥ the foregoing power on the
ground that the Court is not a forum conveniens,
andl that the Plaintiff having a perfectly -~
gend remedy in some other Court, cannot be

al .owed to eontinue his claim without prejudice
to the defendant'.
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faragraph 78 Inherent Jurisdiction of Court to strike out

pleadings or st:y action,.

"The: Court or a judge may in virtmge of
th¢: inherent jurisdiction of the Court
st:iike out any pleading or stay any
ac:ion which is shown to be an abuse
of the process of the Court'",

If Ffurther authority is needed im support of the
paragraphs citel above them reference may be made to Order 18
r19 of the Rules of the Supreme Court 1967 and to Seetion 191

Title 18 of the Civil Procedure Code.

In Nagle v Feildem /1966/ 1 A.E.R., p.689 at 697.

Salmon L.J, saidl:
"It is well settled that a statement
of claim should not be struck out and
the Plaint?<f driven from the judgment
seat unless the case is unarguable."
Fiity one years prior to Nagle's case Fletcher

Moultom L.J., expressed a similiar view in Dyson v Attorney

General ZT91L7 1 K.B. at p. 419 when he said:
"I-: has been said that the Court would
not permit a plaintiff to be'driven
f:rom the judgment seat'" except where the
ciwuse of action is obviously bad and
a .most incontestably bad."
Following the licta of Salmon L.J. and Fletcher Moulton L .J.
the question therefore arises has the Plaintiff in the instant
case an arguable case. The applicant seecks to set aside the
award on the basis that:
(a) the award is bad on the face of it.
(b) Miscomduct on the part of the Arbitrator.
(c) the Arbitrator was functus officio at the
time of making the Order.

It is unarguatle that these are grounds upon which a

Court may set aside the award of an Arbitrator,See Section 12(2)
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of the Arbitration Act and Re An Arbitration between

Montgomery, Jones and Co. And Liebenthal and Co. Vol. LXXYllI

The Law Times May 28, 1£98.
If the allegations as set out in the pleadings of
the Applicant are sustainable then it is my view that the

Applicant has ar arguable tase and bearing in mind the dictum

of Salmon L.J. :n Nagle v. Fielden supra I hold the motion to

strike out ouch': to be denied. The application to strike out
is therefore re fused.

Re Suit No. E.2)7/85

For an Order to set aside the Award of An Arbitrator,

Ground 1 of the motion to set aside the award contends that
at the time of the making of the award the Arbitrator's period of
office had expired and had not been exteniled by the Arbitrator
himself or by ¢n order of the Court,
Section 4(c) oi the Arbitration Act states as follows:

"The arbitrators shall make their award in

wrifing within three months after entering

upon the reference, or after having been

cal .ed on to act by notice in writing from

any party to the submission, or on or before

any later day to which the arbitrators by

writing signed by them, may from time to

tim2 enlarge the time for making the award.'
The terms of refexence herein was dated the 14th February 1985.
The Aybitration Proceedings were commenced on the 11th April
1985 and the arbitragpr- actually began hearing evidence on
the 2nd May 1¢85. The award was handed down on the 27th
August 1985, Mlss Phillips fox the Respondent concedes
that whethex +the Arbitratox entered upon the referxence on
the 11¢h April. 1985 ox the 2nd May 1985.the award would
have been handed down ouwtside the permitted period of three

months as prosided for by the Arbitration Act. However she

submitted that Court has power by virtue of Section 10 of



| 335
S.

the Act to enla:ge the time for the making of the award.
Mr. Rattary Q.C,, for the applicant, concurred with this
submission. A4s a matter of completeness the provisions
of section 10 a‘:e set out herein:

"The time for making an award may
from time to time be enlarged by
Order of the Court or a judge,
whetier the time for making the
awarl has expired or not."

Counsel for the respondent invites court to say, that notwithstand-
ing the arbitrator did not expressly extend the time for making
the award the parties by their conduct are estopped from contending
that the time was not enlarged by the arbitrator.

Dealing with the question of the power of the Court
to enlarge time the learned Author of Russell on Arbitration
18th Edition at page 287 states:

"The power cau be exercised although

the award has in fact already been

mad¢: after the period fixed for making
it las expired. The effect of an order
of ¢nlargement is that the extended
tim: is to be treated as if it had been
originally given in the arbitration
agreement. Consequently, the award and
all else done in the arbitration during
such extended time is rendered wvalid and
effective.

In Browne v. Collyer 20 L.J. Q.B. 426.

"Puxrsuant to the power givem by an order

of 'eference Nisi Prius, an arbitrator
enlairged the time for making his award.
The case proceeded, and the parties
att:nded before the arbitrator after the
tim2 specified in the enlargement had
expired, Neither party was aware that

the arbitrator had omitted to keep the
tim2 enlarged. The award was made in
favour of the plaintiff. Two terms
further elapsed since the award was made
in favour of the plaintiff, 7Two terms
further elapsed since the award was made,
the plaintiff proceeded to tax his costs,
on which occasion the defendant discovered
the warrt of enlargement and objected that
the award was: bad. The couxrt on application
of the plaintiff, enlarged the time for
making the award."
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Wightman J, at 427 said:

¥On :eferring to the section in the act
of Rarliament, 3 & 4 Will - 4 C42 S39,

it seems to me that the terms are quite—’.
large enough to enable me to enlarge

the time. It has been held that although
the time has elapsed the court may not-
withstanding grant an enlargement. It

is true that the cases deciding this are
cases in which no award had been made
before the application to the court, and
th¢ objection hecre is that the arbitrator
has made his award after the expiration
of time given to him by the submission.
we. seasesssaveselt sScems to me that I
have power to enlarge the time and for
thi.s purpose it is immaterial to consider
whi:ther the present award be a nullity or
not."

It st be noted that the statute under consideration
by Wightman J. is in pari matcria to Section 10 of the Arbitration
Act. I am prepared to follow the dictum of Wightman J. The
power to enlarje time is entirely discretionary and will not
be exercised inless the court thinks fit in each particular
case. Where tnere has been unexcusable delay in applying for
an enlargement the court will, as a rule, refuse the application,

In this regarc¢ the case of Oakland Metal Co.Ltd. v Benaim (D)

Ltd. /=

é—ggé———~@a=1€5§7 2 Q.B., 261 is instructive. The Plaintiffs

sought a deelcration that an award was a nullity on the grounds
(inter alia) "hat ome arbitrator did not possess the agreed
qualification:; and that his award was: out of time by about
fourteen days, Howevcer the court ektended the time for making
the award under Section 13 (2) saying:

"Uader the Section the court has a very
wide discretion to enlarge the time

after it has expired., It seems to me

that this is a proper casce in which to do
s>, subject to this, that the court
hesitates to do so if the application is
rade at a late date. In the circum$tances
¢f this case, however it seems to me that
it was perfectly reasonable for the
cefendants, rather than to take out an
¢pplication at once for enlargement of
1{ime, to wait and apply to the trial judge.
1f there had been an application to the
lMaster in the first instance to enlarxge
;ime I imagine that he would have referred
.t to the trial judge."
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Section 13 (2) of the Arbitration Act of 1950 is
similiar in terns to Section 10 of the Arbitration Act of
Jamaica. In th2 instant case the award was made on the
27th August 1985 and the application to enlarge time was
filed on the 31st October 1985. The delay herein, in my
view, ought not to be labelled as considerable,

In Kaiser Bauxite Co. v National Workers' UKion

9 J.L.R. 283. Fox J, as he then was, exercised his discretion
and eenlarged the time for the making of an award in circumstances
where there had been a delay of some eight menths in making the
application. lle did so on the basis of the dictum of McCardie

J. in Selley v Whitebread & Co. (/Fo177 1 K.B. at p

748

"I ~hink that the court should appxoach

an award with a desire to support rather
thain to destroy it."

Couasel for the Respondent argued in the alternative
that the parti:s were estopped by conduct from contending that
the arbitratioa had not enlarged the time for making the
award. In support of this submission she cited and relied
upon a passage from Halsbury's Laws of England 3rd Edition
Volume 2 at p. 42.

"Tte parties to an arbitration agreement

mzy by their conduct be precluded from

ol jecting to the award on the ground that
i1 was made out of time, although they
h.ve g#ven no express consent to the

t..me for making the award being eenlarged."

In further support of the submission The King (In aid of Mytton)

v Hill et al 146 E.R. 1085 was relied upon.

"Tie defendants, in an extent in aid,
have withdrawn their pleca, and suffered
judgment to be entered up, upon an
ajreement to submit to arbitration the
question of the amount of what was due
to the prosecutor provided the award
be made by a given time, and the
arbitrator did not make his award
till after the expiration of a further
reriod, to which it had been agreed to
¢xtend the time, in consequence of the
¢efendants having delayed to furnish him
vith the name of a trustee, which was
1equired to make part of the award, and
the defendant's sclicitor afterwsrds
urote a letter, rcequiring that the
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arbitrator would take into consideration
matters not before him during the reference,
which was refused, as the reference was
consitlered to be closed: It was held by
the court, that under those circumstances
the deolay in making the award had not
invalidated it, as being made after the
expir ition of the arbitrator's authority,
for that the conduct of the defendants,
and tie solicitor's letter, was equivalent
to a consent to extend the time, and
therefore they refused to set aside the
judgmant, and the proceedings thereon, and
the award,; and allow the defendants to
plead to the extent."

It is patently clear that the decision in Hill's case was
based upom the jeculiar facts of that case which in the
opinion of the c¢ourt operated as consent to the extension
of the time in vhich to make the award., I am inclined to
the wview of Mr, Rattray Q.C. for the Applicant, that for
thete to be estoppel by conduct the conduct relied on must
be deliberate and not by mistake., The party, in my considered
opinion, must have acted in such a manner that it can be
readily inferrel from his acts that he was consenting to the
time being enlarged. From the history received from both
Counsel who appzared before the arbitrator it is quite clear
that they were sc intent on facilitating the completion of
the matter that they both overlooked the fact that the
arbitrator had failed to enlarge the time. I have no doubt
that had it becn brought to their attention they would readily
have agreed to time being enlarged, However I am not satisfied
that the doctr:.me of estoppel by conduct is applicable in
these eirgumstinces. Nevertheless in the exercise of my
discretion und:r section 10 cf the Act I am of the view that
this would be it case in which to order that the time for
the making of the award be enlarged., I therefore order that
the time for making the award be enlarged to the 27th August,
1985,

The¢: other grounds on which it is sought to set
aside the award maywsonveniently-be dealt with under the

heading of misieonduct on the part of the arbitrator. The
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The appliecant contends that:

(a) in respect of claims 4, 5, 6, 7, 9,
12 and in respect of all the
arplicant's counter claims the
arbitrator stated "I make no award."
In so doing the arbitrator failed to
make a finding in favour of cither
party and therefore failed to address
his mind to the issues raised in the
<laims, enumerated above, as well as the
counterclaims. This constituted not
only an error on the face of the award
but also misconduct on the part of the
arbitratox.

(b) questions of law were raised and argued
before the arbitrator which he failed
to determine or in the alternative if
he determined them those determinations
were contrary to law and that this
constituted a error on the face of the
award as well as misconduct.

(c) the award should have been given in
the form of a case stated, failure to
do whieh amounted to misconduct.

(d) the arbitrator misconducted himself in
that he awarded interest at the rate
of fifteen percent (15%) on his award
when he was not empowered so to do.
Section 12 (2) of the Arbitration Act enacts that:
"ibere an arbitrator or umpire has
mi¢conducted himself or an arbitration
or award has been improperly procured
the ccurt may set aside the award",
For purposes oif the aet, the question is raised, what is
misconduct?

In l.ondom Export Corporation Ltd. v Jubilee

Coffee Roastin¢ Co, Ltd, fTgsg7 1 W.L.R. 661 at p. 665,

Jemns L.QJ‘Q O}'ined

"lisconduct is, of course, used

in the teehnical sense in which

‘it is familiar in the law relating
10 arbitrations as denoting
sreegularity, and not any moral
urpitude or anything of that sort.*®

In dgalimg with the effect of irregularity upoen the award
McNaix J in Rocheray (BE) & Sons Ltd. v. Carlo Bedarida Co.
&o617 1 Lioyd s Rep. 220 at p, 224 said:

| " (e more difficult question, however,

is whether the extent of that
irregulaxity is such as to justify
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"interference by this court either
by way of setting aside the award

or remitting the award. The

determination of that issue......
depends upon whether the court is
satisfied that there may have been -
not must have been = @r that this
irrcgularity may have caused - not
mst have caused - a substantial
m.scarriage of justice that would

be sufficient to justify the setting
aside or remitting of the award,
unl¢:ss those resisting the setting
aside or remission could show that
no other award could properly have
beenn made than that which was in

fac: made, notwithstanding the
irregularity.”

In s» far as the Defence to the
the issues raisel there in do not give rise
claims by the Applicant. The issues raised

mere answers to the claim of the respondent

claim is concerned
to any independent
are in my view

herein and therefore

are subsumed in the awards made on the claims. Let me illustrate

this point by wey of aur example,

Claim No, 4

Core Testing

"Thi:s claim deals with the cost
co:'e tests to concrete floors,

of making
walls and

roofs as instructed by thlie owner in
kecping with the request of the cUrban
Development Corporation including the
cost of making good the works disturbed
in facilitating such tests. The claim

am>unts to $4,500.00.
Defence

Core Testing

"The core tests made by the contractorx
tc concrete floors, walls and roofs

were on the instructions of the

Architect as required under the
ccntract and such tests failed the
sjecifications. Under the texms
o1 the contract, therefore, the
Contractor is not entitled to be
pPdG in respect of this claims.!

In respect of claim No. 4 the Arbitrator made "No award".

Reading the cliim and the defence thereto together it is

unequivocally clear that the Arbitrator accepted the
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contentionvof the owner and rejected the claim of the
contractor, henmce he made no award on the claim, The same is
tupe of claims 5, 6, 7, 9 and 12 in which the arbitrator made
no oward. In the light of the foregoing I reject the contention
urged by the Arplicant that no award indieated that the
arbig¢rator failed to determine the legal issues raised in
respect of thos¢ claims as well as the alternative argument
that'"if the arbitrator did makiEo a determination such
detexmination i¢ contrary to law on the particular issues,
since a pIOpér <etermination would xequire a finding against
the claimant;" "It is my considered opinion that '"No award"
is a findinglagninst the claimant and implied therein is a
finding in favour of the respondent,

I shall now proceed to consider the counter
claim., It shal.. be necessary for a proper understanding
of the reascning which is to follow to set out the details
of each counter claim and the defence thereto,

Counter Claim No, 1,

Liquidated Dama jes

The completion date for the works as
Stated in the contraet between the
parties and extended by a grant of
exta2nsion of time by the Architect

was Deeember 31, 1983. By virtue of -
the failure of the contractor properly
to perform the contract, the works
fhave mot been completed and will not be
:conpleted until 29th March, 1985 ox
'socn thereafter. The owner, therefore,
counter claims liquidated damages against
‘the contractor as provided in Clause 22

‘of the Contraaet.
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PARTICWLARS

Liquidated Damages totalling $2,808,000.00
shown below, have been calculated based

on the period January 1, 1984 to March 31,
1985, January 1984 to March 1985 = 65 uwceks.,
Liquidated Damages = 216 units at $200 p.w.
for 65 wweeks = $2,808,000,00,

The original completion date was December
16, 1983 but because the Aréhitect had
granted two weeks extension of time to

the contractor damages aetually commenced
on January 1, 1984,

The Appendix to the ¢ontract states that
the liquidated and ascertained damages
undeyr Clause 22 amounts to $200.00 per

house pex week,

Defence to Couuter Claim No, 1

(N

The contractor denies that the owner is
entitled to liquidated damages as claimed
or at all and states:

(2a) The Contractor's signature to the
contract in its present terms and
and ¢onditions with specifications
applying thereto, was pxocured by
misrepresentation of the owner, in
that the contractor tendeyed foyx
the works and won the tender based
on the Joint Industrial Council's
form of comtract and specifications
using what has been designated the
Marley and Plant System of Mass
housing congtruction (hereinaftex

called "MXP Systen"),
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d)
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Upon cenactment of the formalities of
signing the owner represented and

warranted that the document presented

for signing that is, the present contract,
was the same as that on which tender was
bascd and won including by especial referenée
the M & P system. This was not so whieh
tesulted in Marley & Flant having to make
adaptations.

Later during construction of the works a
§tranger to the contract, namely, the

brban Development Corporation, was interposed
fo the effect that the Corporation produced

additional speeifications resulting in

variations and delays.

Varaiaticons, numercus and massive in scope

‘anc. value were .mequired by the Architects

thioughout performance of the worlks and certain
such variations occurring particularly during

the initial stages of the contract, had the

. effect of dislocating the Contractor's works

- programme and phased scheduling.

Th: intransigence of the Architects in agreeing
that the extension of time ocught to have been
granted and based on the facts supporting such
extension of time, the quantum of time by
wtich such extensiom should be given.
Cjause 22 of the conditions of contract,
stipulates that:

"The Lrchitect certifies in writing

that in his opinion the same {(«i.e. the

works) ought reasonably so to have been
Completedl'l."....l.l..'.'...'....'..... "
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wher¢ the completion date has elapsed

and «xtension has not been fixed. This

was 1ot enacted and if done was not done

in accordance with Clause 22. And in any
event based on the facts and circumstances
whica existed in December, 1983 as well as
the subsequent conduct and agreement of the
parties such certification would be:

ambivalent and worthless.

Further, the (ontractor repeats and adopts paragraphs 1 and

2 of the Reply to Defence as though the same were set cut

Paragraphs 1 and 2 of the Reply to Defence are set out below,

1. "That the need for extension of time has
been patently borme out and also recognized
by the owner by, inter alia, the terms of
the contract, the facts affecting its
performance, the nature and extent of
variations issued by the Architects
which resulted in greatly increasing the
scope of the works, the decision of the
Architects to grant only two weeks
extension thereof, the terms and concitions
0of the assignment of performance of the
uncompleted portion of the works (See Deed
of Assignment between the owner, the
Contractor and Construction Developers
Associates Limited dated 21st May, 1984
enclosed in the Bundle of Document
submitted herewith,) (hereinafter

called "Deed") pursuant to Clause 17
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of the conditions of the Contract and, in
‘keeping with the said conditions of Contract,
- subsequent extensicu of the time agreced for
ccmpletion under the Deed.,
" The circumstances for liquidated damages
«¢culd not have arisen since the Contractor
porformed as required under the contract for
which performanee approximately, 9¢% of the
original Contract price has been certified
and paid in the knowledge of the same
remaining to be executed. Fuxther by the
t2rms of the Deed the owner (employer) fixed
the period fox ~ompiletion of the works as 10th
day of October, 1984 with paid preliminaries
for that period, whioch, as -#&foeesaid, has
been further extended. In addition, the owner
and the Contractor agreed with the Assignee as
set forth by the Deed that:
%"As of the date hercof the Employer
shall desist from claiming or
calculating liquidated damages
against the Assignor (that is, the

Contractor) and shall have or scek no
recourse against the Assignor for
anything done or not done about that
portion of the works which shall have
been assigned to the Assignee."

Also the Con:ract between the owner and the Contrpactor subsists,
a portion of its performance having been assigned under its

own provigions (see Clause 17 as referred to above ) and both
owner and Coatractor having agreed with the Assignee under

the Deed that:

"The Notice of Determination hereinbefiore
mentioned is deemed and agreed by all
the parties thereto as having been with-
drawn and rendered of no effect."

The Claim fcr liquidated damages is, therefore, not only

invalid on the facts but is in breach of the parties agreement
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The counter cl:im and the Reply and Defence raised, in my
view, the f@llnwing issues of law.
‘1. The question of whether or not the
owner was entitled to liquidated
damages due to the non performance
of the contract by the contractors.
2. Whether or not the owners were guilty
of misrepresentation,
’3. Whe ther the owner was estopped by Clause
17 of the Deed of assignment from
recoverning liquidated damages.
The terms of raference required the arbitrator not only to
make monetary awards but to determine issues set out in the
claims andécounter claims and to hamd down such findings as
he may dee@ fit based  on the evidence placed before him,
The question “herefore arisee does '"mo award! properly meet
the terms of ‘efédrence. Miss Phillips contends that the
arbitrator was not required to give reasons for his award.
Clearly a ﬁis:inction must be made between detemining an issue
and giving reasons. The gravamenn of the Applicant's
complaint is 10t that the arbitrator failed to give reasons
for his awérd but that in making "No award" he failed to
determine the issues which arose between the parties.
As I understand the owner's position he was aying that even
if the contrector was entitled to an award he the owner was
entitled to ¢:n award for the non performance of the contract
which he would be entitled to set off against any award made
to the coﬁtructor. To contend, as counsel for the contractor
contended; that the award on each of the claim ~austomatically
disposes:?f -he ecounter-claims is untenable. The counter-
claimS‘ra#sed issues in which an award could have been made
in favour:of the owner without such an award being inconsistent

with any award made on the claims,
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I taike the view that the arbitrator in keeping
with paragraph ¢ of the Terms of Reference ought to have
made specifib findings in respect of the claim for liquidated
damages, I am inclined tc this view because the claim raised
fundamental Fssaes on the question of performance, What
really does WNb awand mean in xelation to this claim. Does
it mean thaﬁ thz contract has been performed in keeping with
the terms of the eontract. PDoes it mean that by virtue of
Clause 17’nf the Deed the owner was astopped from recovering
liquidated<ﬁmages or is that the arbitrator concluded that
the allegation of misrepresentation had been established.
Thesge queetions posed involved issues of law and fact which
necesqgitated the agbitrator making specific findings. The
owner wexe ene:rtled to know the basis on which the "No award®
was made. &y 1easoning is applicable to counter-claims 2 - 7
all of whieh ae claims arising out of the performance or
nonvperformbncz of the contractor.

jFailure to have dealt with the issues in acecordance
with paragzgph C of the Terms of Reference is an irregularity.
The parties?wh: were responsible for drafting the Terms of
Referenpe ﬂust have had reasons for framing and including
paragraph Q in the Terms of Reference, The obvious reason,
if one were tc hazard a guess, was that the parties were not
only seeki#g ronetary awards but wished to have the issues
batwaen thém decided and ruled upon by the arbitrator,
An arbit;afor is under a duty ¢o strictly observe and
comply with the Terms of Reference.,

I am satisfied that "No award"” on the counter=claims
gannot bé ﬁaid to be a strict ohservance and complianea with
the Terms bf'%eference.

| Tie final complaint of the Applicant is that

the arxbitrator misconducted himself, in that, he awarded
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interest at the rate of fifteen percent (15%) on his award,
to be paid fror the 28th April, 1984 until the 27th August,
1085 and that Fe is not entitled in law to award interest
in these proccedings.

‘Mr. Rattary Q.C. submitted that if the arbitrator
had no power to award interest and did so he would be guilty
of misconduet, and the award would also be bad on the face
of it, He #ontended that the legal position in the United
Kingdsm musf bc«: distinguished from that in Jamaica.

‘Resiolution of the issue as to whether or not the
arbitrator is ompowered to award interest depends upon
whether thestovisions of Interest (Allowances by Jury) Act
enacted in 1903 remains in force after the enactment of the
}aw Reform (Misecellancous Provisions) 4ct. The identical
question arbse for consideration in the wunreported case of

Suit No. M60/7%. Raymond International (Jamaica Ltd. et al v,

The Govern@ent of Jamaica - May 1975. Smith C,J. in a lucid
and welX} rdasoned judgment concluded that an arbitrator was
empowered ﬁo make an award of interest. Without retracing-
the paths along which the Learned Chief Justice travelled
I wish to édo;t his rcasoning and conclusion in the case
referred to supra and I hold that the arbitrator was
empowered to rake an award of interest in the instant case.
The powexy %o :wapd intexest is the same as that which the
sourt has undcr the Provisions of the Act of 1955;unless
the power was taken away by the terms of the contract, It
has mot been ¢optended before me that the contract has so
done. Furthe: I hold that the arbitrator in awarding 15%
intereq%_hés not exceeded his jurisdiction,

The gquestion now arises whether or not the award

should bezmlt‘ted to the arbitrator or set aside. The

I3
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Learned Author o>f Russell on aArbitration ibid p.354 had
this to say in :espect of the excrcise of the court™s
discretion tb renit or set aside.
"Indecd, sctting asidg would appear
- to be the correct remedy in every
 case where justice demands it, for
example where the arbitrator might

'not approach the question with a fresh
- mind."

{iBre the matter to be remitted to the arbitratcr for him to
state his findings in respect of the issues is he likely to
make a findﬂng which is inconsistent with his "No award",
Is he likely tc be objective? I Rotheray (E) & Sons Ltd. v.
Carlo Bedarido & Co. supra at p. 225 McNair J, said:
"Ite remaining question is whether

ttis award should be wholly se$ or

atide or should be remitted to the

arbitrators. As regards that, I

fcel it weuld he very difficult

irdeed for / the arbitrator in

question/ having once committed

himself to tha view to which he

h:.s committed himself in the award

which is sought to be set aside,

wi.th the best will in the world,

to approach the question with an

entirely free mind. I think it is

mich more likely that justice would

b done between the parties if this

avard were set aside."
The Learned judge was dealing with a situation in which one
of two arbitra:ors failed to read scme of the documents in
the case whieh were in foreigndartrusgts whieh he did not
understand. The decisiom seemed to have begen based on the
fact that the arbitrator committed himself to a view without
properly cohsiiering all the issues, Did the arbitrator in
the Instant ease arrive at his decision after a consideration
of all thefissues? ¥s he likely to approach the question with
a fresh mind. Yjke MeNain J. I hold to the view that interest
of justiee betwgen the paeties would be best served by setting
asidae the gwatd.

‘ Ccets of the Application to the Applicant to be

taxed if -ét sgreed,

S:ay of execution granted for six wecks.
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