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5 The Hom, lir, Justice Carberry, J.k.
The Hon, Mr, Justice Carey, J.i.

“he Hon, lir., Justice White, J.4.

LLATOR MYaId & CHBELAND WALKSL v, WIGINA

YVon Cork for liveie
Falmer fTor YWalker
Lndrade and ¥r, T. 4Alder for Crown

15tk July, 1931

Jedies

“his matter comes before this court by leave of the
Jjudge, and is an appeal against conviction and sentence

Zome Circuit Tourt at a trial whicl: lasted some seven

-

tizving regard to the view which thiis court takes of the

s we do not propose to make any coi on the facts in
ase (save in one respect which we s:all mention later),

them out in any other than the barest outline, These

ants were charged on an indictment for rohbery ﬁith

ation, They were, in fact policemenr; one being a nember
Jemaica Constabulesry, the other being a District Coustable,
1Lth of February last year, as the Crown's case disclosed,

men left Harbour View and went up intc tne hills of 5t., Andrew

it is alleged they robbed one Miass liatudrina Yhiley of Two

3

Thousan:d Five Hundred Jollars. )

propex

Learned counsel Fox the prosecution as quite candidly and

1y conceded that tl:e convictions cannot be supportecd.
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Je are constrained to observe that this summing-up

was singularly unhelpful Decause it lacksed e plan, consisted

for the most part of the trial judge's strongly stated and

tendentious views on certain aspects of tis

evidence and

! ]
failed to put the defence fairly'%o the jury, and contained

a serjicis mi dl rection with which we must deal,

Lo an example of the sort of commentary, which we thought

was uniair and which was wepeated, we refcx to page 6, Having

brieflly iandicated the ature of the prbseé&%ion'swpasefand the

-

defenc: and given directions on robbery with aggravation and

gone

jury!'

= to suggest, guite properly, that ilie question Tor the
s determination wo.ld be whose versio: was going to bte

believed, and just berore rehearsing the cevidence adduced on

behalf o the prosecution the learned judge said this:

1 "But I might remark at this stftage, for it is a

3 matter solsly Tor you, Here it is that if you

say we catci men with ganja, ten men, and thov

say we come from up a house u::the hill, don't

know where +t:e¢ house is up the 1ill, on't know

who else live up the houseiat the hill, you just
hear a woman, JIf it is ganja yvou are going +tc raid)
because y0ouu 2ave been tippned ofi .and you have ten

men with gas’la, and you hold two and eight have
escaped, W do you think, “r. Poreman ang members
of the jury, wouldn't you say X go for ganja, =z
catch gjpwa? These are persons trained in detectlng

crime, :es2 sre persons who had gone in the
pursuit of tizat particular thing, they say to

detect crinc They carry a va:, going to talec ganja
\ in the van, w0 you catch the men, you catch the
ganja, you have found what you went for, So vyou

| think of that, because it is a matter for you what

§ vou believe as to these two stories, It is a

i simple enougi: story."

at page 12, viile still remincing the jury oI the

evidence of the same witness, the victim of the robbery, the

learr

1ed judge said thiss

“But what £ want to remark on is this, and I <hink
T must have touched it already, if you go o a
ganja raid, vou don't know this woman, the first
accused said e had taken threc people up there
with him, a-d you are going u> the hill I presume
with all the teople and you catch all these men
and they dron the ganja, you are going up 2 hill
where they say the woman is, this is the woman's




consic

found

the jt

ALY o

at page 22 where the learned trial

3

house, you don't know the area because it is

the informant who met you at Red Hills, is an
astute policenan going to leave two policemen
armed down tlere and he alone takes two men into
the unknown? ‘jould you, Mr, Foreman and members
of the jury? Lsk yourselves, wouldn't two of vou
go up there? Tor we have two men, we don't have
to have the ten, and see what else, and leave one
man down there to watch the ganja for the men
have already run? There is nothing you can do
with it, and I assume Mr., Watt is there with the
VaIla”

inother typical example of commentary which we did not

Her particularly wseful in assisting the jury was to be

int apparently raised by the defence in their address to

that contrary to the prosecution, ganja was found in

the van used by the apnlicants that night,

"liuch was made, of course, about the Crown not
producing tiie certificate of the examination of

the van. 4nd the defence; of course, say they

had to go tiurough the trouble to seek the

gentleman w.ao examined the varn, But, Mr, Foreman
and members of the jury, the sicxy here is that

the van was burnt out, ¥e do 1ot know when

Dr, Lee erxamined the van. I don't know, It is

for you gentvlcmen to say if ganjsz had been durnt
out in =z burnt van if when vyou =usiiine the wvan

you are going to find out at thatv stage whetler
vegetable matter called ganja ic Found thers, It
would burn use You are cigaretic swokers, you
would know ztout it. The resin cannabis sativa

was found in what he examined. '{here was no doubt
that he examined the contents of the van, It would
te for you to say when the fresli ganja got there,
because burnt gasnja and fresh ganja would give two
different %inds of examination, FMuch has been said
too, and I do zgree with what is here, by the
defence, wnen they say they have good Samaritans,
As it stands these days citizens really have to
help the police, because the coxplaint we have been
hearing frowm day to day, no veiicles, no vans, &o
there is notluing extraordinary in lir, Watt having
lent his vau, and maybe on othier occasions, because
people do lend their vans, and lir, Livingston is

A

lir, Watt's good friend, and (ir, Livingston and

Mr, Watt and lir. Myrie had decided to use lMr, Jatt's
van, and you must accept that = van which can “e used

on one occasion can be used o: zZnother occasion, I
will not tell you to accept that, but it would be

reasonable to =8k yourselves i tirat is not possible,

fLnd the citizers who we heard about giving gas,
citizens will fill up the vehicle and make it
available., X% is the duty of zood citizens, as the
defence counsel told you, VYisw tre thing, we want

judge was dealing with
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to find out adout this van now, we are taliking
about it. Is that the circumstances under

wiich the van went to Cyprus Hall and why it
didn't take up one man from led Iills? The
police have a right to go where theywant., You
don't have to tell any mission, “ecause it is a
secret, so you cdon't take out an advertisment
about it, so the van was there, the car was
there., The prosecution has accepted and has
stated that they were there, What Mr, Richards
is saying is:¢ yes, he did have the van examined.,
They did not tell us what happened. At one stage
I think it was mentioned that they could not at
that stage, at one stage find tlhe certificate.
That was defence counsel telling you. However,
the forensic man did come and tell you about his
i examination,”

|

Again the learned trial judge, having reminded the jury of
the statement from the dJdock of the appelliant Myrie, which
consumed just a little over one page of the typescript,

(pages 27-23) used a further three pages, Viz., (pages 23~32)
to comment on that statement. It is enough to indicate that
those¢ comments read rathierr like a prusecuting counsel's closing
speech,

de would call attention to R. v. Campiell, 14 J.L.R. 45, in

whicﬂ it was held by this court that the result of a trial judge

\

1uuﬁ5éuidedly ridiculing evidence of an accused person is to
|
|

make that trial unfair, It should need no emphasis that the
|

!
plaiw duty of a trial judge is to put the defence fairly and

adeq#ately before the jury, Failure to dc so may well result in
the Aonviction being quashed.

iAs to the misdirection which related to the applicant Walker

the &rial judge having ziven a direction with respect to common
|
desi%n, went on to say this at page 27:

"Again, if you believe the second accused when

he told you that he was at the foot of the hill
and his presence at the foot of the hill was

that he was acting in concert with Mr, Myrie who
was gone up tlhere, then the fact that he was not
actually in tie house at the time the money was
taken, if you are satisfied that that was so, his
very presernce there would be to give assistance
to all those or whoever took the money, he would
be as equally guilty."




5
T ’

5.

number of men who had gone up to Miss Whylie's house and

72

There was some conflict in the crown's case as to the

robbed her. Moreover this applicant had not been identified

as being present at the house at the time of the robbery

nor was there any evidence that he had been seen at the foot

of the hill from which it could be referred that he was

acting in concert with the robbers. It was his defence that

he had gone on a ganja raid with his colleague and had remained

at the) foot of the hill to guard ganja which had been recovered,

In that passage the jury were being invited to return a verdict

of guillty on the basis of common design because his mere

presence at the foot of the hill was sufficient to demonstrate

his complicity., The jury should have been told that for the

doctrine to be evoked they must be satisfied so they felt sure

from eyidence which the learned trial judge should have jidentified

that his presence at the foot of the hill was pursuant to some

precongcerted plan to rob lMiss Whylie. In the circumstances of

this case we consider this a serious misdirection.,

In the light of all these defects in the summing-up to

which we have alluded, we are clearly of the opinion that these

led to| a substantial miscarriage of justice.

The only question before this court is whether a new trial

be had, or whether the appellants should be acquitted. In

Au Puirfuen v, The Attorney General of Hong fong, 17979:7 2 W.L.R,

it was pointed out that in the opinion of the Board, in

determining whether a new trial should be had or not, there were

many considerations, not least of which was that the interest of

=

e should be served and this was not confined to the interest
prosecutor and the accused in the particular case, but the
5t included the interest of the public. Persons who are

of serious crimes should be brought to justice and should

cape justice merely because of a tecimical blunder by the
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judge in the trial or the summing-up to the jury,

% In this case, it is our firm view that such eviaence as
was gheaned from the summing-up was sufficiently ¢redible and
we di%agree with the suggestion voiced by Mr. Von Cork that the
evide#ce was 80 tenuous that consequently the appellants should
be ac%uitted. In the event, the appeal is allowed, the
convi:tions and sentences are set aside and in the interest of

justice, we order a new trial to be had.

I

CARBEL%’RY, Jeh.t

|
)

Very well, a new trial is ordered and the two accused are
remanded in custody pending the new trial, whieh we hope will be
speedy.,

\



