.
s

S B i

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW

SUIT NO, Colis N 156 of 1993 ) &

BETWEEN N M & M HCLDINGS LIMITED PLAINTIFF
A N D VICTORIA MUTUAL BUILDING
SOCIETY ~, DEFENDANT
Janet Morgan for the Plaintiff wﬂm&;&g’
Allan Wood and Ramsford Braham for the defendant (i:i {,
bvuai”
HEARD IN CHAMBERS: 4th, 5th and 11th August 1593 “““jf““
R { L

COURTENAY ORR J.

This is an application by the plaintiff for an interlocutory

injunction to restrain the defendant from selling, transferring

or disposing or taking any further steps whatsoever prepartory

S ——— i - .

to selling transferring or disposing of premises known as
Apartmént 336 Dunrcbin Acres, 68 Red Hills Road in the parish
of Saint Andrew registercd at Volume 1215 Folio 468 of the
ngistér Book of Titles at public auction or private treaty
until after the trial of this action, or until further order.
JOn 5th July 1993, the plaintiff obtzined an exparte
interim injunction in the terms just recited, and now seecks to
have a similar injunction in force till the completion of trial.
In the endo;sement to its writ dated 1lst July 1993, the
plaintiff claims for an interim injunction and further and in
the alternative fcr demages for breach of the terms and conditions

of a mortgage deed between the parties and dated 19th April 19%1.

FACTS NOT IN DISPUTE

The following facts are common ground between the parties:
{1} On 1%th April, 19891 the plaintiff granted a first
legal mortgage on the premises known as Apt. 336 Dunrobin
Acres, 68 Rec Hills Road, St. Andrew to the defendant to
secure a loan to it of $209,000 with interest; and the
mortgage was ddiy registered under the Registration of

Titles Act.




(2) By the terms of the mortgage there was vested in
the Dgfendant a right of power of Sale of the mortgaged

premises at public auction without notice to the plaintiff

in the event of default by the plaintiff to-perform and
observe all the several covenants and undertakings contained
in thé mortgage deed. |

{3) Thé plaintiff after making two payments fell into
arrecars and remained in arrears for approximately 7% months.

(4) The plaintiff failed to repl: to monthly reminders
sent by the defencant,

{5) By letter dated 24th mMarch 1953 the defendant advised
the plaintiff of its default and that, if default continued
for a further month the promises would be sclé by publis
auction on 26th May 1993, and that the first advertisemént
would appear in the daily newspaper on kay 2, 1993;

(6} Attached to the said letter of 24th March 1883 was
another lettek notifying the pleintiif that all arrangements
for mortgage arrcars and the additiconal charges incurred must
be entered intc directly with the Arrears Secktion of ﬁhe
defendant‘s‘Mortgage Department. It also advised that all
payments must be made by cexrtiiiod chegue or cash, The
notice closed with the warning "if payment is not made in
the sbove prescribea manner, the socioty will not be
responsible f£6r zny less or inconvenicnce causeé tﬁereby.“

{7} The address of the plaintifi and it guarantérs
set out in the mortgege deed was Lot 22k bGwaln Spring, Red
Hills, St, Andrecw.

{8} Ralph kichael Parkes, Sanicr Vice President of
Mutual Life Insurance Company is one of the guérantors
of the mortgage luoan.

{9} The notlces about the arrears were sent to the
address for notices8 in the mortgage deod, 22A Swain Séring,

Saint Andrew and alsc to the mortgrged premises.



(10} On 17th May 1993 the premises were valued by a
firm of valuatcrs Langford and Browrn. They gave a market
value of $750,000 and a forced sale value of $600,000.00.

(11} There were three (3) separate advertisements of
the auction in the press by d. C. Tavarzs Finson auctioneers.

(12} The emount owed by the Deferdants at the time of
therauction was $209,000,.

(13} Rosemaric McCalla an employee of the defendants,
made efforts tc centact the plaintiff and its guarantors
in May 1593,

(14} On 2lst May 1993 Rosemarie #scCalla telephoned the
office of Ralph #ichacl Parkes and spoke to his Secretary
Janet Biggs.

{15) Sometime subseqguent to that conversation Mr., Parkes
drew a personal chegue dated 25/5/93 for the sum of $27,238.81
and it was sent to the office of the defendant in an envelope
addressed to Rosemerie Mclalla. The signature on the
cheque was "Jim Parkes®.

(16} In a conversation, the date of which is a matter of
controversy Rosemarie McCalla told Janet Biggs of the amount
necessary to clear ¢ff the arrezrs,

{17} The premises were sold «r public auction by D.C.
Tavares Finson on 26th May 1993 for $822,000.00. The
successful biddex was Donovan Ellis.

(18) The chegque was returned to ¥r. Ralph Xichael Parkes
by lettexr dated 3ist May, 1993.

(19) The plaintiff obtained = valuztion of the moertgaged
premises from C.L. Alexander Compeany Roalty Limited in
which the market value of the mortgagoed premises was given as
$1,250,000-~; and the opinion was exzpressed that should the
premises be put up for ‘forced sale® within = 60 - day pericd,
a price of $1,1006,000 should be obtained,.

Thereafter the parties' stories diverge.



TEE PLAINTIFF®S CALE

In paragraph $ of the statement of claim the gravamen of
the plaintiff’s case is set out thus:

“The plaintiff contends that the Defendant
has thercpby clogged the Plaintiif'’s equity
o redecm the eforesaid moritgszac®.

The plaintiff then seots out the following particulars

"{a} keceiving the plaintiii’s payment of
$27,236.81 un Zlst may 1993 and proceeding
nonethelcss on Z6th May, 19%3 to dispose
of the premises at Public auciiong

(b} Alternstely, recciving the Plaintift's
payment oL Lg7,g33 §1 on the 25th Way, 19383
and proceeding on the 26th May 1593 to dispose
of the promises at public auccic

o
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(¢} Pailinc to take such reazscnable steps to
alert the dircctor of the Plainviif, Ralph
Michael Parkes that the premises were up for
sale at public auction on 2&8th may 15%3:

{d) Returning the aforesaid pesyment of the
$27,238.81 to the said Ralph iwichael Parkes
on the 3list pay 1993 after it had exerciscd
the poweorsz of sale.

{e} Failing te advise the said xelph Michacl
Parkes aznd/cr his sccretary on the z6th dey of
May, 1553 that the payment of $27,238.31 was
not acceptasls 1n the form of a :rsonal
chequa drawn v the said Ralph Fi ¢l Parkes;

'3 or bCfOIL tun fﬂa*mb duCthh on
Y, 1893 that the seid Roescmarie

KcCalle hza no asuthority to sccopt & personal
chegue ang thet the same would congtitute
a good and preper tender of 2ryos

{g} In the circumstances casusing the said
Rosemaric =cCelle toe act under thoe astensible
authority ci the bLefendent upon which the
Plaintiff relied to its detriment.®

A secona contentiorn 1s given in paragrsph 10 which reads

UThe Plzintifif further contands ithet the
Defendant having sold the prasdscs at

$822,0600 has disposcd of the primises below
the forced salec market value which value the
plaintiif claims is no less toan £1,100,000.00

Although it was not explicitly pleaded dMrs, Morgan submitted
that:
{a) The defendant through Roesemaric cCalla had representad

to the plaintiif that if he paid $47,233,81 the premises

would bec withérawn from the auvcticn:



{b) that it was reasonable for the plaintiff to tender

a personal chegue in circumstances where there were no
stipulations at the time.

{c) Having received the cheque onr 21st may 1993 (the
plaintiff'e asserticn} or 25th May 1%53 (the defeondant's
contention} the dofendant ought to have zlerted the plaintiff
that a personal chegue was not an acceptable method of
payment, and that it ought to have sont 2 manager's chegue

or cash.

IS5 THERE & SERIOUS ISSUE TO BE TRIED?

Mrs., Morgan submitted there is @ serious issue and identified
the following issues, namcly; the plaintiff's equity tc redeerm,
the question as to whether the defendant carn now assert that
there was no preoper tander of payment and whether the premises

were sold at an undcorvalis,

The first two issues can be dealt with together. The plaintifi's
deponents state that Rosemarie CmCalla mads one call on 21lst May
1993 a Friday, end a2t that time inforuwed Lr, Parke's secrotary
of the amocunt needed to clear off the arrears. That a chegque
pest-dated, 25/5/9%, the next working day, wss then sent by
bearer who delivered it at the defendent’s office. On the other

hand one of the defendant's deponents says that two calls were

(e
i

made on the Zlst and on sach occasion she was teold that HMr. Parkes
was not in office and that she did not then disclose the amount

P

nls was not done till the morning

+3

necded to pay the arrecars:
of Z5th May when she asgein tclephoned aund was told mr. Parkes was
unavailable.

On the plaintiff’s own case it did not amake a payment
sccording to themoticoe sent by the defendani, snd it cannot
Plecad its own carclessuoss in not indiczting & change of address
as & ractor which shuuld imposec any duty on the defendant to seck

ocut another address for the plaintiff,



It is significant that Krs. Morgan submitted only that the
defendant's servant FRosomarie McCalla re cpresanted that if the
plaintiff paid $27,238.81 before the auction date the premises
wculd be withdrawn from the auction.

I accept that the afridavits on both sides indicate such
a representation was made and that the plaintiff relied on it.

But as regards the method of payment Mr. Morgan could not
go so far as saying that there was & representation that &
personal chegque was acceptable - contrary to the notice given by
the defendant. Instezd her statemsnt of cliaim suggests that in
the absence c¢f a clesr statement by Roscmaric McCalla in the
telephone conversation that a personal chogue would not be a
propexr method of payment the defendant cennot now say so.

To succeed on this peint the plaintiff would have had to
show that the defendant’s servant had represented that a personal
cheque would be acccptable.

In the absence oi such ¢ representeation the plaintiff's
assertion has no real or substantial prospoct of success at
the trial, for twe reasens., It is contrary to the ex KPYDSS
notice given to the plointiff, which if it did not receive was
dﬁe to its own fazult: {snd Mrs. Fmergan incicated in argument
that the plaintiii accepted the full conseguences of not notifwing
its change of addrcsasg).

Secondly, it is contrary to the principle laid down in
many cases that a personel cheque is not 1l2gel tender, end a

crediter is not bound o accept it. Seo JOERSTO

st

i Vs BOYES [189¢1

2 CHE 73 BLUMBERG v LIFE INTEKESTS [189%6] 1 Ck 17i.

i RE STEAK STCKER CO. LR. XIX ECUITY 417,

On the issue of sale st an underviiue I again hold there is
no iikelihood cf success at the trial. There is ne suggestion of
collusion or frzud. The sale was properiy advertised and the
plaintifi was sent potices inforwming it of the auction. The
defendant obtained a valuation; end the sus~tion realized a price
in excess of that viiusticon tSut below the valustion obtzined by

T . -



the plaintiffi. In this regard I am guided by the decision of

the Court of Appeal in SCCA 35/83 Moses Dreckett vs Rapid

Vuicanizing Company Limited (unreported}. The affidavits in

support of the plaintiff’s case do not assist the proposition
that the defendant dié not act in good faith snd did not take
reascnablc caxe te obtain the true market value of thc mortgaged
premises at the tiwe it was sold.

This application is therefore refused. Defendants costs
in the cause.

Befére parting with this matter I wish %o say a few words
cn the contents of some of the effidavits {iled on behalf of

cach party. The zffidevits were defective in two respects:

e Sy

Pirstly, affidavits on both side: were in breach cof the

Y T T e T
rules regarding hcarsay in affidavits in interlocutory proceedings,
Gecondly, both plaintirf ang defendant, but morcso the plaintiff,

have included arguments in the affidavits fijed.

IMPROPER USE OF HEAREAY

Rule 408 of the Civil Procedure Code reads as
follows:

"affidavits shall be confined +o such facts
as the wiincss is able of his cwn rnowledge
tL prove, ¢abﬁpt that on 1nthrlfcutory
preoceedings or with leave under Section 272
A Or Swecticn 367 of this Law, 2n affidavit
may contzin statemwents of information and
belief, with the scurces and grounds thereof.

The costs of every affidavit which shall
unnecessarily set forth metters of hearsay,
Or arguicntative maetter, or ucg*cn 2L or
CREraCis Irow documents shall ba pelG by
the par«y Iiling the sane,” {cuphasis supplied)

Three afiiday%ggtiiled on behalf of the plaintiff contain
statéments-of information and belicf without s»tating the sources
and grounds thereci, Similarly itwo afifidavits filed on the
defendants behslf bear the same defeoct,

The reason for zilowing hearsay in irterlocutory proceedings

was explained by Potoer Gibson J. in Savings snd Investment Bank

L

td. ve Gascs Invesiments (Netherlands) BV [1984] 1 WLR 271 at

[a )

t“i
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1= 63 where spoasing of tne English squivalent of Rule



408 he said:;

“To my mind the purpose of rule 5 (2} is to
enable a deponent to put before the Court
in interlocutory proceedings, freguently

in circumstances of great urgency, facts
which he is not able of his own knowledge
to prove but which, the deponent is informed
and believes, can be proved by means which
the deporent identifies by specifying the
Sources and grounds of his information and
belief. %When the sub-rule allows the
deponent to state that he has obtained

from another must, in my judgment, be
limited to what is admissible in evidence"
{emphasis mine)

The learned judge then went on at Pages 282 - 3 to point out

that such hearsay must be first hand hearsay.

In Re Young J. L. Kanufacturing Co. 14td, [1902} CL 753

Rigbsy LJ berated the practice of filing affidavits which breach
the rule and Vaughan Williams L. J. at page 757 painted to a very

real problem which arises in seeking to ensure compliance threugh

an award of costs. He said:

"With regard to affidavits of the sort
before us, it is not gquite a sufficient
or satisfactory remedy to throw upon the
party upcn whose behalf such affidavits
are put forward the liability of paying
the costs of those affidavits. The only
more satisfactory remedy is one which

I am aware is difficult, if not impossible
to apply the law as it stands: namely,
that no one shall pay for these affidavits
at ail, and that the solicitor who has
drawn these affidavits and made copies

of them and so forth, should be left out
of pocket thereby.”

In principle such affidavits should not merely be ignored;
but in a clear and obvious case, the improper hearsay should

be struck out on the grounds of irrelevance fper Peter Gibson &

in Savings and Investment Bank Ltd vs Gasco Investments
(Netherlands) B.V. (supra)]. That case illustrates that it is
useful for an application to strike out the cffending affidavits
Or passages in affidavits, to be made before a different judge
from the onc whe will hear the interlocutory application in which
the affidavits are filed, Firstly it would enable the other side
to know Wﬁether they would need to go %o the expense and troublé

of filing affidavits to counter what is said in those portions



portions which are thought to offend against the rules. Secondly,
such a decision may assist the offending party who may wish, if
the passages are struck out to file a proper affidavit. Thirdly,
striking out the passages would avoid the judge hearing the main
application having to perform the mental gymnastics of putting

out his mind inadmissible passages.

Peter Gibson J in Savings and Investment Bank Ltd vs Gasco

Investments Netherlands B.B. (supra} sumwmed it up thus at page

278 G,
"It is of course true that judges are
accustomed to put out of mind matters
which they have seen or heard and judged
to be inadmissible, but the greater the
amount of such material the more desirable
it seems to me to have the guestion of
striking out determined in advance.”

The affidavits sworn to by Patricia Fisher of behalf of the
defendants contained statements of informaticn and belief on
matters on which the person actually invelved, Miss McCalla, had
already deponed in her affidavit. At other times Miss Fisher's
affidavit merely stated as a fact what Rosemarie McCalla had donc

without even stating how she came bv this knowledgel. I regard

these instances as unnecessary hearsay.

ARGUMENTS IN AFFIDAVITS

As noted above the rule prohibits zrguments being included
in affidavits. Such matters should be struck out as being irrelevant,
Here again both sides offended. For example in his affidavit cf
28th July 1993 Ralph kichael Parkes on behalf of the plaintiff
says at paragraph 4.

"That the issuc I submit that is before
this Honourable Court is whether having
received a payment by way of cheque from
the plaintiff before the asuction date
that the defendant failed tc apply the
paymealt to the arrears and withdraw the
promises from auction as agree@.eeesecsses’

Again in psragraph 1Z of the same affidavit, he expresscs
an opinion on the conduct of the servant of the defendant. He

says:
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"Furthcer I beg ... to state nat fiiss Rosemarie
MeCalla held herself cut to be zcting on the '
defendant’s behalf on 21st Moy 1993 when the
communicstion took place betwoon my secrotary
Mrs. Junuot bkiggs and herself znc that the
laintiff rvelied on that ostousible authority

LN N

)}

e makes bold to give this opinion when on his own affidavit

ne was not present when the conversation took place between the

C.'
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ladi opinicn basced on heizsay.

In arcother aificcvit ancther deponcnt refers to two
aifidavits filed Ly the cother side as being contradictory. Later
the same deponent cxpresscs an opinicn < to what somecns cught
to have done, and romsayrks thsat & facr “is immeterial o this

procegure.”

The dictum ci ®Eoshill L.J in Alfred Dunhill Ltd vs Sunoptics

S.A. [1978] F.S.R. 337 at 352 is particulsrly apt in this case.

he said:

“1 hope it is not out of pince Lo soy at

this stage that the affidavics ifile on

both zidos are in at least twe cases very

much toc long. Affidevits syre Gesigned

to place @icte, whether disputed or otherwise,

pefore *he tribunzl for whosc help they are

prepared, They arc not desigaad as &
receptacle for or &s o vehicle ifox legal
argwaciits,. Drafusmen of eifidavits should
not as o gonerasl rule, put intoe the mouths
cf the intovded deponents legel arguments
of which those acponents arc uniikely ever
to have hoozd, Legal srygumentse especially
in intericcutory preccodings, should come
Ifrom the weouths of those boest gualifiecd to
advanca them and not be put iante the mouths
of the deponents. There h@s boen much
unnecossLIy paper in this casg brought about
by the inclusion 0@ legal syguleenis in
sffidavits.®

Browne L. J sgrocing with the sentiamcniis of Roskill L. J
rut forward an intoresting suggesti #g to how this problem

may be dealt witni. He said at page 373:

"Some i the aftfidavits, .. neve been made
the venhlcle rfor numcrous suditisgions of law
and for forcnsic argument, woully out of plsce
evidconce of the witness. If such a decument
were, o bao adndtted at a&ll, there might be

- sald for giving ths Court power
to tremit the offidavit sz though it werso
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a pariy’sz brief to the Court in United States
procedure: with the conseguance that Counsel's .
time for ural argument would bLe drastically '
restricted. :

Do

I think it is appropriate for a restatement to be made e

upon the question of responsibility for the ultimate use of

affidavits in application in chambers. It is the duty of counscl

who appears in chambers to present arguments cn behalf of his or

her clicnt to ensure that the affidavits to which reference will

be made are not prelix, and Ao not contain irrelevant matter,

but rather that they de conform to the rules in every respect. !
[

This responsibility rosts on counsel whether or not he or she is

the draftsmen of the azffidavits.

Finally I think that where a party's affidavits offend in ithe

manney I have mentionad above counsel on the other side should

epply to have the oifending portions struck cut, preferably by a

¢irfferent judge from whe one who will hear the main application.

fx

Counsel should noi allow the defective azifidavits to remsin intact

and then ask the Judge to periorm the ncca
to cxclude the offending portions from his mind.

As I have s52id the application is dismissed.




