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PRASTIDENT (40

I have had the benefit of rending the draft judiment
of Campbell, J.A. (2ge) in which he has comprchensively revicwed
the rival contentions of the Attorneys on either side and identificd
¢he important issuss to he tried,
I am of the view that the lewrned trial judge was
Cw) correct in applying the liberal test advocated by Lord Diplock in

Lierican Cyanawid v, Zthicon (1975) 1 ill E.R., papge 504,

accordingly, it is e¢ncugh to say that there are scrious
issues to be tried and cowmplex questions of law to be determined nnd
having regard to the factors sot forth in the plaintiff's affidavit

and toe the fact thoet if the

nt was to succeed it wounld be

wdouately compensatoed under the plaintifits undertakings I am in
- azreement with Campbell, J.A. (ag.) that the status gquo should be

™~

NP maintained,

I would dismiss the appeal.

(J
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CLMPBELL, J.A. (4G.):

The respondent by her Urit in Suit C.L. W. 165 of 1981 sou ht
certain declarations and conscauentisl reliefs agninst threc

acfendants nanely, Horace Cuthbert, the appellant, and Bluefields

ehe
sroperties Limited,

As regards HDoroace Cuthbert and Bluefields Propertiies Limited,

FURN

e Tirst and third defendonts, ths declarations sought in substance
are that:

(1) 41l the propertics real and personal which
are vested in them or either of them iBcluding
two parcels of land being part of Bluefields in
the parish of Westmoreland registered at
Volume 998 ©nlios 5% and 57 of the Register Book
of Titles and a herd of Holstein cattle are held
in trust for the respondonte.

(ii) The {irst Jlefendant hus fraudulently, unlawfully
and wronuwfully orocured a mortgage and or charge
over the propertics registered at Volume 998
Folios 55 and 57 in fovour of the appellunt. This
mortpage and/or charpe is fraudulent, ultra vires
the third defendant, ilicepal and void,

sards the appellant the declarations scught are in substance thnt:

SN

(i) It knew or cusht to have known that in dealing
with the first an'/or third defendant, it was
facilitating breaches of trust by them.

(ii) It acted unlawfully =znd wrongfully in obtaining
a mortgage and/or chirge over the propertics
registered ot Volume 908 Folios 55 and 57 becausc
it knew or oughl to hive known that the first

defendant was acting fraudulently and in breach

of trust alse that the transaction was ultra vire
the third defendant and so was illegal and void.

B

(iid It acted wrongfully and unlawfully in removing and
possessing itself of the respondent's herd of
Holstedin cattle as this item of property was froc
of all charges and/or cucumbrances.

(iv) It acted nepglisently in advancing the sums of
JH%11,000,00, =nd J$199,000,00 to the first and/or
third Jdefendant vithout ascertaining that the sail
advances were properly cuthorised by the third
defendant . The vorrowings ~ere ultra vires the
said third defendant.

The respondent alleged that the appellant intended, unless
restrained, to sell or otherwise dispose of the mortpgaged lands as
well as the herd of cottle. Sao accerdinzly in addition to seeking

2 order that the assets held by the third defendant be transferred to
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her and that the mortgage held Ly the appolliant be discharced, asked
T2r an order restraining the appellant frew disposing of or in any

sny dealing with the aforesaid promerties until the hearing of the

action,

The respondent after issuing her Writ took out a2 summons for

an interim injunction noainct 211 three defondants to restrain th

from selling or otherwise disposing of the properties registered =at

%

. - o . - =
Volume 990 Folios 55 and 57 or any other assets, goods or cattle.

The affilsvit in support of the summons sets out the following

facts summariscda for conciseness:

(i) Dorothy ¥hitelocke z widlow aped 71 years
was up to about May, 1979, the sole
rw"gt(rc“ proprietor of unencumbered

states in fee simyLm in lands 2t Bluefields,

WOsLmaﬂw and registercd at Volume 998 Folios
55 and 57. She acquired the lands by devise
under the will of her late husband Roland
W¥hitelocke decensed, She in addition had
other proport"es real and personal including
2 hord Holstedin cattile.

(ii) In or about February, 1980, the first ubfbnu&ﬂt
Horace Cuthbert frouwdulently induced her:-

(a) to entoer into a manapement agreement
2ated Oth February, 1950, appointing
him manz er of all her real and lcaschold
cstate including the lands registered at
Volune 995 Folios 55 and 57 also a
property known as 'Oristanc' in Westwmoreland;

(b) to appoint him her Attorney in the Island
of Jamaicas

(¢) to incorperate Bluefields Properties
Limited (the third fendant) with a share
capital of $1,000.00 with him as the single
larzcst sharcholder having 499 shaTes of 31

each in respect of which he has paid nothin -

and with him as Chairmen and Managing

Dircctor;

(1) to transfer to the said company, the
pronertics registered at Volume 998 Folios

(iii) Influenced by these frautulent inducement she
complied and inter alia instructed Messrs. Cokc
and Coke, AttoPneys-at-Law to have the company
incorporated., To this company was transferre’ by
registered transfer the aforesaid properties for
a recited total purchase price of $101,542.00 no
part of which has over been paid to her. The
company is accerdingly a trustee for her holoing
these propertics on a resulting trust for her.

. 7
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(iv) That in the lisht of the foregoing the
first defendant Herace Cuthbert is also a
trustee for her of all her other properties,
poods, chattels, wonics and cattle which
came into his posscession or under his
control by virtue of the power of Attorney
and mana jement gl nent executed in his
frvours

(v) That the appellant at all material times
knew or ought to hoave known that the first
and third defendants were trustees for the
respondent. Despite this knowledpge it wrong-
fully and unlawfully took a mortgage or
charpge on the proverties reglstered at
Velume €98 Tolios 55 and 57 to secure sums
of $411,000.00 and §199,000.00 advanced by
it to the first defendant and/or te the

N

third defendunt or onc or other of them.

(vi) That the uppellant in March 1981 called in
the mortgage which the third defendant was
unoble to pay in consequence of which the
appellant unlawfully znd wrongfully removed
and converted the respondent's herd of
Tolstedin cattle to its cwn use and benefit.
She is infeormed and verily believes that the
appellant intends selling the herd.

(vii) Thot she is informed and verily believes that
the appellant also intsnds selling, and has
negotinted or is negotiating a sale of the
pronestices registered at Volume 998 Folios
95 and 57.

The summons cume on for hearing in Chambers before Wolfe, J.
on November 9, 1961. The appeliant alone appeared in opposition
tueretos Though the appellant appearcd, it filed no affidavit in
opposition. The record of wnroceedings is regrettably scanty. It
however disclosed that the appellant apparcently rested its oprosition

solely on the alleged vaguenzss of the allegations of fact in the

responeent's affidavit. The rocord shows learned attorney for the

. -~

appellant citing Wallingford v, Mutual Sccicty (1880) H.L. (E) 4.C

vogues The references by him to statements in the speeches in that
case of Lord Selbournc, Lord Hatherly and Lord Blackburn which in the

ses 697, 701 and 704 respectively show that

anove refercnce arc at pog
learned attorney was referring te vaguencess in relation to the

vinst the first defcndant and was relying on

allepations of fraud

the principle that zn allegation of froaud which does not condescend

&
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upon particulars on which it is based must be disregarded by a
Court and if this is the solc basis on which the plexder or deponent

relies in support
denied relief.

he respond

relied on the aspe

submission by le

carned attorney on her be

of his claim t» relief he must necessarily be

ent at the hes

veing: not however appear to nave

ct of fraud deponed to in the affidavit. The

heolf is rccorded thus:

"Refers to endorsement on Writ. Refers to
afficdavit of Dorothy Whitelockes Second defendant
knew that first and third defendants held on

trust for plaintiff, Second defendant had
knowlodize of relationship between plaintiff and
first and third defondants when properties were

e \rt Le h\.,‘\}l.o

Parngraphs 13 and 14 of

defen

Proce
relic

this casge.

The learned

properties.
to grant relief by section

afiidavits show that second

Lo digpose of plaintiff's

Contract cntercd into. Court has power

461 of the Civil
Plaintiff will suffer injury if

te  Damages not proper remedy in

Scerious question to be tried.”

dlant intends

dure Code.
f is denie

tricl judge in the order said:

"Court guiled by principles in American Cyanamid
Co. V. Bthicen Limited (1975) 1 411 E.R. 50k,

Order

in terms until the

The

"(1)

(i1)

(iii)

(iv)

appellant

granted in terms of summons. Order

determination.!

granted

Bl

appexls this order on the undermenticned grounds:
There was no naterial befeore the learncd
judge to show thot the plaintiff had any
reascnable or sufficlent prospect of
succceding in her claim and/or in obtaining

a permanent injunction at the trial.

ca

The only materinl before the learncd judge
consisted of a vaguc ~nd generalised allepation
of froud without any particulars or other material

capable of supporting the allegatione

The appellant had a statutory right to sell in
the circumstances of the mortgagor's default in

TGTiQfPTCd and there

payment under o mortoa

wos no evidential meterial which suggested that
the statutory r'ght could be impeached or defenterl;

By reason of the foregeing the learned trial
judsme erred in low and on the facts in granting

an interlocutory injunction and in particular

by failing in the absence of a Statement of

Claim by the plointiff to impose appropriate

terms on the crant of the interlocutory injunction,'

[

A
1]
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Before us Dr. Barnett Ior the appellant in relation to
Ground 1 of the appeal, submitted in effect that the learned trial
jucie, though he stated that he was guided by the principles

cnurciated in American Cymamid Co. v, Hthicon Limited (1975) 1 All

L.R. 504 failed to be so zuided, because had he done so, he would
secessarily have concluded that there was no wmaterial before him
showing that the respondent had any reascnable or sufficient
prospect of succeeling in her claim and/or in obtaining a permanent
injunction at the trial,

Mr. Frankson for the respondent submitted that, contrary to
the submission of Dr. Barnett in relation to this ground of appeal,

american Cyanamid Co., ve Bthicon Limitcd (supra) established no

zuch principle that an applicant for an interlocutory injunction hod
to establish a reasonable or sufficient prospect of succeeding in
Lher claim and/or in obtaining a permancnt injunction at the trial.
411 that was necessary undcr the principles extractable from the above
case was that an applicant for an interlocutory injunction must subnit
to the judge hearing the applicatinon, material showing that there uas
@& serious question for trial,

Mr. Frankson in this re;gard is correct as to the principle

stated in American Cyanamid Co, Rthicon Limited., Lord Diplock at

rage 510 deprecated the prevalent application of the supposed rule

that before a Court can consicder the "balance of convenilence' in
determining whether it should grant an interlocutory injunction 1t must
first be satisficd that if the case went to trial on no other evidence
than is before the Court at the hearing of the application, the
plaintiff would be entitled te judpment for a permanent injunction in
The same terms as the interlocutory injunction sought. He was there
acclaring that the rule that a prima Tacle case must be made out was

aever established law. Continuing at the said page 510 he said:
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"Your Lordship should in nmy view take this
opportunity of declarin: that there is nc such
rule, The use of such cxpressionsas Va
probability" #a prime facie cusc! or "a strong
prima facie case™ in the context of the exercise
of a discreticnary pcwer to grant an interlocutory
injunction leals to confusion as to the object
sought to be achieved by this form of temporary
relicf. The Court no doubt must be satisfied

that the claim is not frivolous or vexatious,
in_uthcer words, that there 1s a serious question
to be triecd,t

(Baphisis mine).
It is true that Lord Diplock went on further to express himself in
words which are incorporated with adiition by Dr. Barnett in thds

“round of appeal. The Noble and lexrned Lord continued thus at pa.e

"It is no part of the Court's function at this

stage of the litigation to try to resolve

conflicts of evidence on afiidavit as to facts

on which the claims <f either party may ultimatcly
depend nor to decide Iifficult gquestions of law
which call for Jdetailed arpument and mature
considerations,. These are matters to be dealt with
at the trinl, sevevaescs S0 unless the material
avallable to the Court at the hearing of the
application for an interlocutory injunction fails to
disclose that the plaintiff has any real prospect of
succeeding in Lis claim for a permanent injunction
at the trial the Court should ¢o on to consider
wiether the balance of convenience lies in favour

of pranting or refusine the intoerlcocutory relief
that is soupht.” (Emphasis mine),

It seems to me that Lord Diplock was not stating another

nrinciple different to the Yscriocus questicn for trial' principle oo

belns the one applicable to the prant or refusal of an interlocutory

injunction. What I understaond him to mean is that in cases where 2

permanent injunction is sought as a relicf in a claim which reveals a

scrious guestion to be tried, the judpe must proceed to consider the

I
i

bolance of convenilence'™ unless on the Lasils of the material before

him it is patently clear that even if the plaintiff succeeds in his

claim he would never get the relief of pecrmanent injunction sought

but only damages in lieu thereof, in which circumstance the application
for the interlocutory injunction will be refused outright. Where
relief by way of permanent injunction is not bheing sought this

subsidiary principle, if such it is, will in any case be inapplicablo.
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In N.¥W.L. Timited v. Voods (1979) 3 All E.R. 61Lk at page

525 Lord Diplockin commenting on imerican Cyanamid Co. v. BEthicon

Limited took the opportunity of reiterating that the applicable
- »rinciple was that there should be a sericvus question to be tried,
<d\
In the light of the forepoing, Ground 1 of the appellantis
zrouvnds of appeal does not correctly state any principle of law
7ithin the context of which the learned trial judpe was required to
congider the material hefore him. He thus did not err in not
applying this supposced principle cf law,.
However Dr. Barnett actually developed his submission on the
basis that the respondent was reguired to show no more than that
(:x) tiere was a serious questicn to be tried. Accordingly I will considuxw
| Grounds 1 and 2 on that basis.
Dr. Barnett submitted that the respondent had failed to satisly
the judge from the material placed before him that any serious
question arosc for trial. This was because she failed to provide ()

basle particulars in support of material allegations which thus

rond

ered the allegations useless (h) satisfactery alternative evidence
to support any clain against the appellant.

(V) As regards the failure to provide basic particulars Dr. Barnett

referred to (1) the allemgations of frandulent inducements without any

Ht.atement of the particulars which made the inducements fradulent;

{(2) the allegation of knowledge in the appellant of the trust
rulutionship between the resvpondent on the one hand and the first und
third defendants on the other, without specifying the source of
inowledge. This was absolutely necessary Dr. Barnett says, because
inscfar as the third.defondﬁnt's title was registered it would not,
(‘,” under the Registratioa of Titles act, discluse any trust which may
exist in relaticn to the land. It could not thereforc be inferred
that the appellant had knowladge of any such trust relationship vy
the mere fact of the Register Book of Title being open to inspection
by the public; (3) the allegution that the appellant "wrongfully ant

unlawfully" took a mortgage or charge of the properties did not
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particularise in what manner the act was wrongful or unlawful.
Mr. Frankson in substance conccied that the allesations of
frouiulent inducements were vaguce and lacked particularity. This
(i? issne he submitted would be denlt with in the Stotement of Claim.
Te submits  however that the

ppellant was not belng char;ed with

ud but rather with

of fruud and/or brezmches of trust,

L8 rerards the other matters referread to by Dre. Barnett, Mr. Frankson

0

submitted that the sllegations in the respondent's affidavit were

sufficiontly factual., His subwmission was that the respondent's

)

2vit which is now being denigrated as vague constituted the only

Tactual evidence placed before the Court by the parties. The

2llant though he had the opportunity, failed and/or neglected to

supply the learned judgse with any material Jetracting from the
resnondentt's affidavit. The appellant ought not now to carp on the

A1

inadequacy or insufficiency of the material contained in the affidavit
J

hat it recited conclusions instend of primary facts on which the

conclusions are based,

Insofar as Dr. RBornett's submissions are based on fraud in

N Lhe claim or fraudulent inducoments adverted to in the affidavit he is

£
o

correct that without particulars of such fraud or fraudulent inducen

N

being given a tribunsl cannct entertain or act on thems But in this

case neither fraud nor fraudulent inducement is expressly or implicdly

-

against the appellant. The claim endorsed on the Writ shows

that the fraud allescd is against the first defendant. Paragraphs ()

cad () of the claim state:

"(r) That the first defendont has fraudulently
converted the assets of the plaintiff and

. of the third defendsnt to his own use and
(ﬁ ’ benefite

(h) That the char..sand/or wortnages and/or
other securities procured against the
plaintiff and/or the third defendant are
fraudulent, ultra vires the third defendant
ad are illeral and voides"

1%

2t s
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The affidavit also discloses that the fraudulent inducements
complained of are those of the first defendant., The person who
rroperly was entitled to particulars and could challenge the allepations
cf Ifraud for vagueness was the first defendant. He did not see fit to
oppuse the respondent's application.

What is alleped against the appellant is that it had knowlel.c
of the fact that the first and third defendants were trustees of the
respondent in respect of the propertiecs. It had knowledge that the
denlings of the first defendant in relation to the properties
constituted breaches of trust and were in addition fraudulent. It had
knowledgze that the mortgage transaction involving the transfer of the
sums of JHL11,000.00 and J$199,000,00 to the first defendant or to
the third defendant wazs ultra vires the third defendant. Alternatively
it was negligent in not discovering this,

With regard to the appellant's knowledge of these facts it
was not necessary for the respondent to particularise the source of
knowledge. It was thus not fatal that she did not do so. Sections
165 and 186 of the Judicature (Civil Procedure Code) ‘bLaw provide:

1185 = Wherever it is matcrial to allege malice,
fraudulent intention, knowledge, or other
condition of the wmind of any person, it
shall be sufficient to allege the same as

a fact without setting out the circumstances
frem which the same 1s to be inferred."

"186 = Wherever it is materinl to allege notice to
any person of any fact, matter or thing it
shall be sufficient te allege such notice
as a fact, unless the form or the precise
terms of such notice, or the circumstances
from which such notice is to be inferred,
be material,”

In Burgess v, Beethoven Electric Equipment Limited (1942)

2 411 E.R. 658 the Master of the Rolls (Lord Greene) dealing with
Order 19 Rule 22 of the Rules of the Supreme Court (U.K.) which is

cjusdem generis Section 185, said at page 660:

"Rule 22 seems to me to lay down as clearly as
anything can be laid down that the pleading
which allepes a condition of mind as a fact is

a sufficient plealing and, therefore, is one in
resnect of which particulars cannot be ordered."

1R

é;vzg L



-] -

In Cresta Holding Limited v. Karlin (1959) 3 All E.R. 656

the Court distinguished between 'motice! and "knowledge ' and stated
tiaet in the case of Y“notice'" particulars can be asked for and must be
supnlied but in the case of "knowledge' no particulars can be asked for.
The respondent having in her claim and affidavit alleged
kaowledge and not "notice®™ she was under no oblicaticn to state
varticulars as to the source of knowledge and could not be ordered to
GO S0
Insofar as the respondent alleged nepligence on the part of the
appellant, she sufficiently particularisedthe same by reference to her
Writ and affidavit namely, that it consisted in not making due enquiries

from which it would have ascertained that the moneys advanced on

mortgace were not properly authorised by the third defendant and were
in fact ultra vires the szid defendant.

With regard to the allegation that the appellant acted
unlawfully and wrongfully, the circumstances making the acts wrongful

an?t unlawful are equally sufficiently stated in the affidavit when re:

in the context of the claim endorsed on the Writ, The act of the
anpellant ih removing and converting the herd of Holstein cattle is
2lleged to be unlawful and wrongful because this asset is not subject
to any charge or encumbrance in favour of the appellant. Thiscircumstance
21 not escape Dr. Barnett who accordingly pitched his submission thereon
nc higher than by saying that if this property is secured by debenture
in favour of the appellant there would be nothing wrongful in its
cxercising the rights conferred thereunder, There is however no
evilence that there was a dcbenture in favour of the appellant. The
mortgage transaction is alleged to be wrongful and unlawful because it
is ultra vires the third defendant. Due enquiry by the appellant she
2llepes would have disclosed that it was ultra vires, if such was not in
known

fact/as alteraatively alleged.

The submission of Dr. Barnctt that there was no material
sefore the learned trial judse based on the vagueness of the allepatirns,
the absence of particulars and on the affidevit having stated conclusions

instead of primary facts are not substantiated.

D
13
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The other submission of Dr, Barnett was that distinct from
the complaint on the defect in the affidavit there was no satisfactory
cvidence to support any claim arainst the appellant. Dr. Barnctt
relied heavily on the Reristration of Titles ict as establishing that

(i\) the appellant acquired by transfer from the third defendant a valil

uortgage.s This could be defeated only on a specific plea of fraud

cinst it which not having been pleaded negatived the existence of
any "serious question for trial.™
Section 71 of the Reristration of Titles ict reads:

"71 - Except in the case of fraud, no person
contracting or dealing with, or taking or
proposing to take a transfer from the
prop-rictor of any registered land, lease,
mortgage or charge shall be regquired or in

T any manner concerncd to enquire or ascertain

(V'” the circumstances under, or the consideration
for which such proprietor or any previous
proprietor thereof was registered ¢4e... Or
shall be affected by notice actual or con-
structive, of any trust or unregistered
interest, any rule of law or equity to the
contrary notwithstanding; and the knowledge
that any such trust or unregistered interest
is in existence shall not by itself be imputesd
as Traud,"

In adlition Dr. Barnett submits that particulars of the fraul

to be pleaded as enjoined Ly Section 170(1) of the Judicature
Qﬁ} (Civil Procedure Code) Law which reads:
"170(1) - In all cases in which the party pleading
relies on any misrepresentation, fraud,
breach of trust, wilful default, or
undue influence and in all other cases
in which particulars may be necessary
weeesese particulars (with dates and items
if necessary) shall be stated in the
pleading.
The effect which the Registration of Titles Act may have on
the claim endorsed on the respondentts Writ was not disclosed in any
(v“\ affidavit of the appellant nor was it canvassed before the learned trial
judge, and though it was not incompetent for it to have been canvassed
before us, the inviolability of Section 71 relied on by Dr. darnett would
certainly have to be considered in rce¢lation not only to the issue of

fr.oud but alsc to the ultra vires principle which allegedly affected

the mortgage and loan transaction effectod with the third defendant a
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“1%-
limited liability company. This aspect of the matter by itself
nrovides a timely reminder of the words of Lord Diplock in iAmerican

Cyanamid Co. v. Ethicon Limited at page 510:

"It is no part of the courf‘s function at this
stage of the litigation ee...... to decide
difficult questions of law which call for detailed
argument and mature consideratior®. These are
matters to be dealt with at the trial.t

Before the learned trial judge was a claim endorsed on a
Wwrit which sought declarations that the first and third defendants werc
trustees of properties therein mentioned., That the first defendant
acted fraudulently and in breach of trust in relation to the said
properties. One of such acts it is alleged resulted in a mortgage and
loan transaction with the appellant which the respondent alleges to be
nltra vires the third defendant.

The appellant is allegced to have kncwledge of all these
foacts which allegedly vitiated the mortgage and rendered it void.
i'he appellant is further alleged in the absence of any debenture to
have unlawfully and wrongfully remcved the respondent's herd of Holstein
cattle and threatens to sell the same. It also threatens to realise
the mortgage by sale of the properties covered thereunder.,

The atffidavit of the respondent sets out the circumstances which
she alleged resulted in the first and third defendants becoming trustcus.
It disclosed that the transactions creating the alleged trust tock place
in or about February, 1980, when the third defendant was incorporatcd.
The respondent's real estates hitherto unencumbered were transferred to

price
the third defendant for a recited but unpoaid purchaselof J$101,543.00.
Within a year of the incorporation of the third defendant, the real
cstates transferred to it were mortgaged and sums totalling J$610,000.00
alvanced by the appellant to the first defendant or to the third
defendant. The first defendant was Managing Director and Chairman of
the third defendant. He was also the holder of approximately 50% of the
shares of the third defendant on which he had paid nothing. Within
less than a year of granting the loan the appellant is calling in the

mortgage and the third defendant has no funds with which to repay, and
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there is no evidence of acquisitions of property by the third
sefendant by way of utilisation of this hugh advance. The appellant
has allepgedly possessed itself of thé respondent's herd of cattle which
she alleges was unencumbered. In my view serious questions of fact
and law are raised for trial against all three defendants as disclosed
in the claim and affidavit considered togather. Dr, Barnett's submission
that there is no evidence to sustain a claim & 'inst the appellant and
that consequently no seriocus question against it arose for trial is
untanable and must be rejected having regard to its alleged unlawful
wotention of .the respondent's cattle and also to the serious question
-

07 law posed from the impact of the ultra vires principle on the

Hepistration of Titles Act if the respondent's claim that the mortgage
transaction is ultra vires the third defendant is establichod at the
trial.

Dr. Darnett next submitted that even if this submission that
no sericus question arose for trial was rejected, the evidence availablsz
to the learned trial judpe as disclosed in the respondent's affidavit
itself, was such that the learned trial judge's discration ought
to have Ybeen exercised in refusing the order for interlocutory injunction.
The affidavit evidence, Dr. Barnett submits, revealed that the
respondent had treated her properties as investments by transferring the
same to the third defendant in consideration for a price. This bheing
the case, even 1f the appellant in selling the mortgapged properties
should at the trial be found to be wrong and so liable to the responiont.
damare was the undoubted compensatable relief and there was and could
e no doubt that the appellant wouldbe able to pay the damage awarded.
Hcnce the balance of convenience weighed in favour of the order bheing
refused,

Mr. Frankson to the contrary submitted that the learned
trial judpe exercisced his discretion correctly in granting the order
as in strictness no "balance of convenience! principle arose for

consideration because:
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(a) There was no evidence from the appellant
that it would suffer irreparable damage
if the order was made and/or that it would
be able to pay the damage occasicned the
respondent if the order was refused;

(b) Having regard to the intrinsic nature of
the property namely, trust property it
was of paramount importance that the said
property b.e preserved and the status quo
naintained pending the hearing and deter-
minatian of the legal issues at the trial.

While it is true that the respondent can in a sense be said
to have treated her properties as investments by transferring them to
the third defendant, it is equally true that if in fact the third
c¢cfendant was holding on a resulting trust for her exclusively she
could demand that the properties be transferred back to her instead
of being sold and the procceds handed over to her. In fact this is
egzactly what the respondent has asked for as permanent relief,

What the learned trial judge in my view was required to do was
to consider the effect in the particular case before him of a refusal
of the order against a background that there was no evidence of
irreparable damage which the appcllant would sustain if the order was
made, The respondent sought orders that her properties be transferred
back to her and that the mortgages and charges thereon be discharged.
To refuse the order would facilitate the appellant in selling the

properties and so extinguish the properties in relation to which the

relief sought by the respondent is based, The respondent submitted

sefore the trial judge that damages would not be an adequate compensatavle

relief if the properties were sold. This on the record was not
challenged and there was not before the learned trial judge any evidence
from the appellant that it would suffer any damage, muchless irreparable
damage if the sales were postponed pending the trial.

This state of facts favoured the respondent, or at the worst
showed that the factors were evenly balanced, in either of which case

the suggestion of Lord Diplock in Lmerican Cyanamid Co. v. Ethicon

Limited at page 511 was most apposite namely, that "it is a counsel of

prudence to take such measures as are calculated to preserve the

status quo." The learned trial judge in stating that he was guided by
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American Cyanamid Co. v. Ethicon Limited must have had in mind this
exhortation and in relation to the practical realities of the situation
o wefore him exerciscd his discretion correctly in granting the order of
h:y\;; interim injunction sought by the respondent.

It is unnecessary to consider the complaints that in the
absence of a Statement of Claim the learned trial judge erred in not
impoesing appropriate terms o the grant of the interlocutory injunction
Lecause as appears from the formal order drawn up an undertaking
zcceptable to learned attorney who represented the appellant at the
hearing of the application was in fact given by or on behalf of the

- respondente
\~\V/, For the reasons given I would dismiss the appeal.
C
WRIGHT, J.A. (AG.):
I agree that the appeal should be dismissed,
\ e A
L\\; PRESIDENT, (AG.):

The appeal is dismissed with costs to the respondent - such

costs tc be taxed if not agreed,
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